This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by 


Google 


I 


r~: 


—1 


V 


t, 


x/ 


-  ICGL 


'V  "iHiiM'MBMMBB 


Digitized  by 


Google 


Digitized  by 


Google 


^^ssntmm 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


w^s^^'^m 


Digitized  by 


Google 


I 


Digitized  by 


Google 


REPORTS  <;,<; 


CASES  IN  LAW  AND  EQUITY, 


DETERMINED  IN  THE 


SUPREME  OOITRT 


STATE  OF  IOWA. 


E.  0.  EBERSOLE, 

REPORTER. 


VOL.   XI, 

0EINQ  VOLUME  LXIX  OF  THE  SERIES. 


tf'V^A^ 


BANKS  &  BROTHERS,  LAW  PUBLISHERS, 

NEW  YORK:  No.  144  NASSAU  STREET. 
ALBANY.  N.  Y.:  473  AND  475  BROADWAY. 

1887. 


Digitized  by 


Google 


■ed  according  to  an  Act  of  Congress,  in  the  year  I887,  for  the  State 
of  Iowa. 
BY  FRANK  D.  JACKSON,  SECRETARY  OF  STATE, 

In  the  Office  of  the  Librarian  of  Congress.  Washington,  D.  C. 


^^T^^T^ 


X/'>  :^ 


Digitized  by 


Google 


JUDGES  MD  OFFICERS  OF  THE  SUPREME  COURT. 


Hon.  AUSTIN  ADAMS.  Duboqae.  Chief  Justice. 

**     WILLIAM  H.  SEE  VERS,  O^kaloosa,  1 

"     JOSEPH  R.  REED,  Council  Bluffs,  I   t^^^-, 

"     JAMES  H.  ROTHROCK,  Cedar  Rapids.  f  •'^»<»»»- 

"     JOSEPH  M.  BECK,  Fort  Madison.  J 

Clerk— GILBERT  B.  PRAY,  Webster  City. 
Attornby-genebal— A.  J.  BAKER,  Center  villa. 
Reporter— E.  C.  EBERSOLE,  Toledo. 


JUDGES  OF  THE  COURTS 

FSOH  WHIOH  APPBAJ.3  UkY  BE  TAKK^  TO  THE  SUPRBBfB  COURT. 


DISTRICT   COURT. 
1st  Dxstbxot—J.  M.  OASET,  Fort  Mftdlson;  O.  H.  PHELPS,  Barlington. 

2d    Drnxxar— H.  O.  TRAYEBSB,  Bloomfldld;  DELL  STQART,  Oharlton;  0HAJ3.  JX 
LEGK>ETT,  Fairfleld. 

to    DimzoT-J'OHN  W.  HABYEf,  Leon;  R.  0.  HENRY,  Mt.  Ayr. 

4th  DnrsiOT—OHARLES  H.  LEWIS,  Oherokee;  GEO.  W.  WAKEFIELD,  SlonxOlty; 
SOOTT  If.  LADD,  Sheldon. 

Stb  Dxstuot— J.  H.   HENDERSON.  IndUnola;   O.  B.  AYERS,  KnozriUe;   A.    W. 
WILKINSON,  Wlntereet. 

•tb  Dutuot— J.  KELLEY  JOHNSON,  OskalooM;   DAVID  RYAN,  Newton;   W.  R. 
LEWIS.  Montezonuu 

7th  DiSTBlOT— a.    J.   LEPPINGWELL,    Lyons;    JOHN    N.   ROGERS,   Davenport; 
W.  F.  BRANNAN,  Mnscatlne. 

8tb  Dibtsiot— 8.  H.  FAIRALL,  Iowa  City. 

»TH  Distbxot— JOSIAH  GIVEN,  W.   F.  CONRAD  anb  ICAROUS  KAVANAGH,  Jb., 
Des  Moines. 

10th  Dutbiot— 0.  F.  COUCH,  Waterloo;  J.  J.  NEY,  Independence;  D.  J.  LINEHAN, 
Dabuque. 

llTB  Dibtsiot— D.  D.  MIRACLE.  Webster  City;   JOHN  L.  STEVENS,  Ames;   S.  M. 
WEAVER,  Iowa  Falls. 

13TH  DiSTBiOT— JOHN  B.  CLELAND,  Osage;  GEORGE  W.  RUDDICE,  Waverly. 

18TR  DiSTBiOT—L.  O.  HATCH,  McGregor;  C.  T.  GRANGER,  Wankon. 

liTH  DnrxiOT— GEORGE  H.  CARR,  Emmetsburg;  LOT  THOH AS,  Storm  Lake. 

15th  Dibtbict— a.    B.    THORNELL,  Sidney;     GEORGE   CARSON.    Council    Bluffs; 
H.  E.  DEEMER,  Red  Oak;  C.  F.  LOOFBOUROW,  Atlantic. 

16th  Dibtxiot— J.  P.  CONNER,  Denlson;  J.  H.  MACOMBER,  Ida  Groye. 

17th  Dibtbiot— L.  G.  KINNE,  Toledo. 

18th  Dibtbiot— J.  D.  GIFFEN,  Marion;  J.  H.  PRESTON,  Cedar  Rapids. 


SUPERIOR    COURT. 
Cbdab  Rapidb-JOHN  T.  STONEMAN. 
OoiTiroii.  BLirm— E.  E.  AYLSWORTH. 
Kbokuk— HENRY  BANK,  Jb. 
Cbxbtoh— GEO.  P.  WILSON. 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE  OF  CASES 

REPOETED  IN  THIS  VOLUMK 


A. 

PAOB. 

iEtna  IAf6  Ins.  Co.  v.  Bishop  et 

al 645 

Aiken  v.  Western  Union  Tele- 

grraph  Co 31 

Aloia,  City  of,  McKem  v 447 

Allea  V.  Wejfstein  et  al 598 

AnJerson,  McReynolds  v 208 

Anderson  el  aL,  Castle,  Trustee  v.  428 

Archer,  State  v 420 

Ars^nsin^r  &  Co.  v.  Cline  & 

Sons 57 

Armitafire  v.  Sullivan  &  Hotch- 

kiss 426 

Aultman  &  Schuster,  Huff  v . . . .  71 
Avery,  Hagy  v 434 

B. 

Bailey  v.  Town  of  PauUina.  ...  463 

Baily  V.  Bailv 77 

Baker  v.  Bonannan 60 

Baldwin,  Ex  parte 502 

Barnes,  Johnson  v 641 

Barr.  Sheriff,  v.  Cannon  &  Gunn    20 

Barrett,  Adm'r,  Baujfh  v 495 

Bau?h  V.  Barrett,  Adm'r 495 

Bayliss  v.  Murray 293 

Bean   V.  Chicasro,  M.  &  St.  P. 

UyC^ 2:>7 

Beed,  Pitt's  Sons  Manuf  gr  Co.  v.  546 

Bell  V.  Mahin  et  al 40S 

Benedict  et  al.,  Grove  v 346 

Billinjcs  et  al.  Hayes  v 1^7 

Billmire,  Cruize,  Guardian*  v. . .  397 

BisU  V.  Hawkeye  Ins.  Co 184 

Bishop  et  al.,  ^tna  Life  Ins. 

Co  V 645 

Bohonnan,  Baker  V 60 

Boileau  V.  Chicago,  B.  &  Q.  R'y 

Co 324 

Bowe  et  al.,  Merrill  v 653 

Bower  V.  Webber  etal 286 

Bowman   &  Co.,  Northwestern 

Coal  Co.  V 150 

Bradish,  Miller  V 278 

Branch  v.  District  Court  of  Ply- 
mouth Co 240 

Bray  v.  Flickinger  et  al 167 


FAOB. 

Bridgford,  Waugh  ▼ a34 

Briggs  et'al.  v.  Brigpfs  et  al. . .  •  617 

Brown,  Chambers  v 213 

Brown  v.  Chicago,  R.  I.  &  P. 

RVCo 161 

Brown  v.  Hendrickson 749 

Brown,  Knowles  V 11 

Brown  v.  Youn^ 625 

Bullard  v.  Mulligan 416 

Bulles,  Diftt.  Twp.  of  Grant  v. .  525 

Burbank,  In  re  WiU  of 378 

Burdick  et  al .  v.  Connell 458 

Burlington,  C.  R.  &  N.  R'y  Co., 

Van  Horn  v 239 

Burlington,  City  of,  Thomas  v.  140 
Burlington  Ins.CcMarkhamv.  515 
Burlington  &  Western  R'y  Co., 

•  Jamison  v 670 

Bums  v.  Chicago.  M.  &  St.  P. 

R>Co 450 

Busby  &  Son,  McAfee  v 323 

Bush  et  al.  v.  City  of  Dubuque 

Q^  jj 233 

Bu^hneil  V.  Chicago  &  N. '  W. 
R'y  Co 620 

c. 

Callen  et  al.,  Tomblin  v 229 

Camery  &  Son,  Greve  et  al.  v. .  220 

Camp.  Walker  v 741 

Campbell  v.  City  of  Centerville  4-^9 

Campbell  v.  Wheeler 598 

Campbell,  State  V 556 

Cannon  &  Gunn,  Barr,  Sheriff,  v.    20 

Carl  V.  Grander  Coal  Co 519 

Oarraher,  Woodrum  v 145 

Carroll  Co.  v.  Ruggles  et  al. . . .  269 

Carson,  Webster  v 243 

Carthan  v.  Lang  et  al 384 

Case  V.  Chicago,  R.  I.  &  P.  R'y 

Co 449 

Cassady  v.Seeley 509 

Cass  County  eb  al.,  Wilson  & 

Co.v 147 

Castle,  Trustee,  v.  Anderson  et  al.  428 
Centerville,  City  of,  Campbell  v.  439 
Central  Iowa    R'y   Co.,    Ford, 

Adm'x,  V 627 


Digitized  by 


Google 


CASES  REPORTED. 


PAQK. 

Central  Iowa   R'y  Co.,   Lane, 

AdmV,v 448 

jpv.  lOo 
inv.  527 
....  637 
....  728 
....  213 
....  169 
Boi- 
....  324 

0.  7. 

....  257 
Co., 

....  450 
Co., 

....  440 
Co., 

....  102 
ush- 

....  620 
Co., 

....  485 
Co.. 

....  296 
Vail. 
....  498 
Co., 

....  161 
Co., 

....  449 
Co., 

....  164 
Co., 

....  15 
Fel- 

....  577 
Co., 

....  665 
Lyt- 
....  338 
Co., 

....  154 
o.  V.  763 
[)un- 

....  177 
oun- 
....  177 
Qsv.  658 
....  447 
v..  140 
U  V.  439 
ther 

....  310 
ihet 
....  233 
....  541 
196,  294 
imer 
....  656 
r  & 
....    57 


PAQX. 

CloQser.  State  v 313 

Colfax  Hotel  Co.  v.  Lyon 683 

Collins,  Hanna  <&  Henderson  v.     51 

Connell,  Burdick  et  al.  v 453 

Coon  V.  McCormack  et  al 539 

Cooper,  Adm'r,  v.  Mills  Co.  ...  350 
Council   Bluffs.    City    of,    Gil- 
feather  V 310 

County   of  Carroll   v.  Ruggles 

et  al 269 

County  of  Cass  et  al.,  Wilson  & 

Co.v 147 

County  of  Howard  v.  Kyteet  al.  307 
County  of  Mills,  Cooper,  Adm'r, 

V 350 

Cruize,  Guardian,  v.  Billmire.. .  397 
Crowley  v.  Harader 83 

D. 

Daugherty  v.  Daugherty  et  al. .  677 
Deeds  v.  Chicago,  R.I.  &  P.  R'y 

Co 164 

Des  Moines  &  Ft.  Dodge  R'y  Co., 

Moore  v 491 

Devore,  Chad  wick,  Ex*x,  v 637 

Dewe^  V.  Pierce 81 

District    Court    of    Plymouth 

County,  Branch  v 240 

District    Court    of     Plymouth 

County,  Eilinbecker  v 240 

District    Court    of     Plymouth 

County,  Greenan  v 240 

District    Court     of     Plymouth 

County,  Manderscheid  v. . .  .  240 
District    Court    of     Plymouth 

County,  Pavson  v 240 

Dist.  Twp.  of' Clay  v.  Ind.  Dist. 

of  Bucnanan  et  al 88 

Dist.  Twp.  of  Grant  v.  Bulles. .  525 

Donican  v.  Mulry  et  al 583 

Donnelly,  State  v 705 

Doolittle  et  al.,  Visek  et  al.  v. ..  602 
Dubuque,  City  of,  et  al.  Bush  et 

q\^  y ^  ^    ^  ^ 0<^ 

Dubuque,  City  of.  Waller  v. . . .  541 

Drake  et  al..  Sax  v 760 

Dunlap  et  al.  v.  Thomas  et  al. .  358 

E. 

Early  et  al.,  Gardner  v 42 

Early  et  al.,  Sterling   Manufg 

Co.v % 97 

Eason  et  al.,  George  v 461 

Eckler  et  al.-,  Vaughn  et  al.  v. . .  332 
Eilenbecker  v.  District  Court  of 

Plymouth  County 240 

Elskamp  et  al..  Gray  v 124 

Engs  &  Sons  v.  Priest 126 


Digitized  by 


Google 


OASES  REPORTED. 


FAOX. 

Enneking  Brofi.  y.  Scholtz  et  al.  473 

Erbes  v.  Wehmeyer 85 

Everett  V.  Chicago,  R.  I.  &  P. 

RyCo 15 

Exchange  Bank,  Templin  y. . . .  149 

Ex  parte  Baldwin 502 

Ex  parte  Tuicher 393 

F. 

Fairbanks,    Morse    &    Co.    v. 

Jacobs 265 

Farmer  et  al.,  Wood  v 533 

Felton,  Adm'r,  v.  Chicago,  R.  I. 

&P.R*y  Co 577 

First  Nat  Bank  of  Villisca  v. 

Thurman 693 

Plickinger  et  al..  Bray*  v 167 

Foliett  et  al.  Phillips  v 39 

Ford,  Adm'x,  v.  Central  Iowa 

R>Co 627 

Franklin  v.  Northwestern  Tele- 
phone Co 97 

Franklin     et     al.,      Newman, 
trustee,  V 244 

Ga^  &  Co.  et  al.  v.  Parry,  As- 
signee, et  al 605 

Gardner  v.  Early  et  al 42 

Garver,  Adm'r,  v.  Hawkeye  Ins. 

Co 202 

Oarver,  Scrofirgs  v 6S0 

Gencser  v.  Wisanw 119 

George  v.  Eason  et  al 461 

Gere  et  al.,  Vandercook,  Ex'x,  v.  467 

Gilbert,  Neilson  v 691 

Gilfeather  v.  City   of    Council 

Bluffs 310 

Given,  Judge,  Wisconsin,  I.  & 

N.R'yCo.v 581 

Gourley  v.  Walker 80 

Granger  Coal  Co.,  Carl  v 519 

Gray  v.  Elskamp  et  al 124 

Gray  v.  Mandershied  et  al 124 

Gray  v.  Stienes  et  al 124 

Greenan   v.   District    Court  of 

Plymouth  County 240 

Greenwood  v.  Jens  wold  pt  al . . .     53 

Gresham  v.  Chantry  et  al 728 

Greve  et  al.  v.  Camery  &  Son . . .  220 

Gribben  v.  Hansen 255 

Grove  v.  Benedict  et  al 346 

Guyer,  In  re  Assignment  of  . . .  585 


H. 


Hagy  v.  Avery. 


^4 


Ha]gli,Hughv 382 

Hakes  V.  Myrick  et  al 189 

Hale  V.  Marquette,  Adm'r,  et  al.  376 
Hamill  &  Co.  v.  Henry  et  al. . . .  752 
Hamilton    et     al.,    Lyons     & 

Dickey  v 47 

Hanks  v.  Workman 600 

Hanna  &  Henderson  v.  Collins . .    51 

Hansen,  Gribben  v 2-55 

Harader,  Crowley  v 83 

Harkleroad  v.  Waterhouse  et  al.  702 
Hart  V.  Chicago  A  N.  W.  R'y 

Co 485 

Hartshorn.  Tobin  &  Neary  v. . .  648 

Hawkeye  Ins.  Co.,  Bish  v 184 

Hawkeye    Ins.     Co.,     Garver, 

AdmV  V 202 

Hawkeye  Ins.  Co.,  Sexton  v. . ..    99 

Hayes  v.  Billings  et  al 3:^7 

Heaton,  Eieman  v 136 

Henderson,      Judge,       United 

States  Express  Cto.  et  al.  v. . .    40 

Hendrickson,  Brown  v 749 

Hennessy,  Jean  v 378 

Henry  et  al.,  Hamill  &  Co.  v.. .  752 

Herriott  v.  Kei-sey Ill 

Highland     et    al.,    Rogers    & 

Dewy  V 504 

Hill,  Boyd  &  Co.  v.  Childs  et  al.  763 
Hinesley  v.  Mahaska  County. .  •  511 

Hintrager  v.  Traut 746 

Howard  Co.  v.  Kyte  et  al 307 

Hoyt  V.  Hoyt  et  ux. 174 

Huff  &  Aultman  v.  Schuster.. . .    71 

Hugh  V.  Haigh 382 

Huiske,  Upton  Manuf 'g  Co.  v. .  557 

L 

Ind.  Dist.  of  Buchanan  et  al., 

Dist.  Twp,  of  Clay  V 88 

In  re  Assignment  of  Guyer. . . .  585 
In  re  WQl  of  Burbank 378 

J. 

Jacobs,   Fairbanks     Morse    & 

Co.  V 265 

Jamison  v.  Burlington  &  West- 
em  RVCo 670 

Jean  v.  Hennessy 373 

Jenswold  et  al..  Greenwood  v.. .    53 

Johnson  v.  Barnes 641 

Johnson  v.  Mantz  et  al 710 

Johnson  v.  Miller  et  al 562 

Johnson  et  al.,  State  v 623 

Jordan    v.    Circuit    Court    of 

Wapello  County 177 

Jordan,  State  v 506 

Joyce,  Mitchell  v 121 


Digitized  by 


Google 


OASES  REPORTED. 


PAOK. 

Jugrenheimer,  Sterling  v 210 


B.R'y 

320 

Ill 

136 

5,  R.  I. 

665 

.&  St. 

440 

11 

341 

ity  V. .  307 


it  al.  y.  725 
1  Iowa 

443 

;^4 

RV  Co.  105 

401 

;t    Co., 
673 

7 465 

'.  277 

ryman, 

248 

^ 683 

kmilton 
47 

;.  &  p. 

338 


getal.  720 
jy  V. . .  511 

408 

t  Court 

240 

V 124 

4:^0 

710 

fns.  Co.  515 
aalev.  376 
328 

m 

ler     & 

, 681 

Co....  260 

7 539 

549 

Ltev.V.    63 

348 

447 


PAOI. 

McLane  et  al.  v.  Leicht 401 

McLenon  V.  Kansas  City,  St.  J. 

&C.B,R*yCo 320 

McMahill  v.  McMahill  et  al. . . .  115 

McReynolds  v.  Anderson 208 

Meredith,  Manning  v 4*50 

MerriU  v.  Bowe  et  al 653 

Merrill  et  al.,  Orwig  v 733 

Micklewait  v.  Noel  et  al 344 

Miller  V.  Bradish 278 

Miller  et  al.,  Johnson  v 562 

Miller  &  Thompson  v.  McCallen 

et  al 6S1 

Mills,  Patterson,  Guardian,  v. .  755 
Mills  County,  Cooper,  Adm'r,  v.  350 

Mitchell  V.  Joyce 121 

Moody  V.  Priest 23 

Moore   v.    Des   Moines    &    Ft. 

Dodge  Ry  Co 491 

Moser  et  al.,  Knox  v 341 

Mulligan.  Ballard  v 416 

Mulry  et  nl.,  Donican  v 583 

Murray,  Baylies  v 290 

Mutual  Fire.  Ligntning  &  Tor- 
nado Ins.  Co.,  Poggensee  v..  157 

Myer,Statev 148 

Myrick  et  al.,  Hakes  V 189 

N. 

Nadal,  State  V ^ 478 

Neilson  v.  Gilbert 691 

Nellis,Statev  548 

Newman,  Trustee,  v.  Franklin 

et  al...' 244 

Nichols  V.  Chicago,  R;  I.  &  P. 

R'y  Co 154 

Noel  et  al.,  Micklewait  v 344 

Nolan,  Sheriff,   et  al.,  Ormsby 

Bros.  &  Co.  V 130 

Northwestern  Coal  Co.  v.  Bow- 
man &  Co 1.50 

Northwestern    Telephone    Co., 

Franklin  v 97 

Nysonger,  Stem  v 512 

0. 

Odkey,  Adm'r,  v.  Ritchie 69 

Oakley  et  al,  Parmenter  v 388 

O'Connor,  McCabe  v 134 

O'Day,  State,  ex  rel.  Marsh,  v. .  368 
O'Donnell  v.  Chicago,  M.  <fe  St. 

P.R'y  Co 102 

Oehlschlager  v.  Circuit  Court  of 

Wapello  County 177 

Ormsby  Bros.  &  Co.  v.  Nolan, 

Sheriff,  etal 130 

Orwig  V.  Merrill  et  al 7,33 

Othmer    Bro^.    v.    Clifton     & 

Bishop  et  al 656 


Digitized  by 


Google 


CASES  REPORTED. 


P. 

PAOB. 

Pasre  et  al.  v.  Sacketfc  et  al  ...  226 

Paige  V.  Lindsey  et  al 593 

Paine.  Abbletfc  &  Co.  v.  Waterloo 

Gas  Co 211 

Pointer,  Rowley  v 432 

Parmeater  v.  Oakley  et  al 338 

Parry,  Assignee,  et  al.,  Gage  & 

C3.etal.v 605 

Patterson,  Guardian,  v.  Mills..  755 
Paallina,  Town  of  Bailey  v. . . .  463 
Payson  v.  District  Court  of  Ply- 
mouth County 240 

Phillips  V.  Follett etal 39 

Phillips  &  Lansing   v.   Water- 
house 199 

Pierce,  Dewey  V 81 

Pitt's  SonsMannf'g  Co.  v.  Beed  547 
Posrgensee     v.     Mutual    Fire, 

Lightning  &  Tornado  Ins.  Co.  157 
Polk  Coun^  Sav.  Bank  v.  State  24 
Pope,  Williams  Harvester  Co.  v.  523 

Pnest,  Engs  &  Sons  V 126 

Priest,  Moody  v 23 

Raridan  v.  Central  Iowa  R'y 

Co 527 

Reinhartz,  State  V 224 

Richards,    Trustee,    v.   Super- 
visors of  Lyon  County 612 

Ritchie,  Oakey,  Adm'r,  v 69 

Ritchie,  State  v 123 

Ritz  V.  Tannehill  et  al 476 

Roberts  v.  Leon  Loan  &  Abstract 

Co ; 673 

Rogers  &  Dewey  v.  Highland 

etal :...  504 

Rowley  v.  Painter 432 

Ruggles  et  al.,  Carroll  County  v.  269 

s. 

Sackett  et  al..  Page  et  al.  v 226 

Sax  V.  Drake  et  al 760 

Schmidt  V.  Littig  et  al 277 

Scholtz  et  al.,  Enneking  Bros.  v.  473 
Schuster,  Huff  &Anltman v....    71 

Scroggs  V.  Garver 680 

Seeley,  Cassady  v 509 

Sexton  V.  Hawkeye  Ins.  Co 99 

Sherwood  &  Chapman,   West- 

phal,  Hinds  &  Co.  V 364 

Shuler  et  al,  Varnum  v 92 

Smith  y.Swan 412 

State  V.  Archer 420 

S^ate  V.  Campbell 556 

State  V.  Clark 196.  294 


State  V.  Clouser 318 

State  V.  Donnelly 705 

Stat3  V.  Johnson  et  al T.  62^3 

State  V.  Jordan 506 

State  McDevitt 549 

State  V.  McE  voy  &  McClarity ...    63 

State  V.  Myer. 148 

State  V.  Nadal 478 

State  V.  Nellis 548 

Stat3.  Polk  County  Sxv.  Bank  v.    24 

State  V.  Reinhartz 224 

State  V.  Richie 123 

State  V.  Sterrenberg 544 

State  V.  Teeter 717 

State,  ex  rel.  Marsh,  v.  O'Day. .  868 

Stem  V.  Nysonger. 512 

Sterling  v.  Jugenheimer 210 

Sterling  Manuf'g  Co.  v.  Early 

et  al....  94 

Sterrenberg,  State  v 544 

Stevens  V.  Citizens'  Ins.  Co.  etal.  658 

Stienes  et  al.,  Gray  v 124 

Sullivan    &    Hotchkiss,  Armi- 

.    tagey 426 

Supervisors  of    Lyon    County, 

Richards,  Trustee  v 612 

Swan,  Smith  v 412 

Sweeley  v.  Van  Steenl^urg 696 

T. 

TannehiU  et  al.,  Ritz  v 476 

Teager  et  al.  v.  Landsley  et  al. .  725 

Teeter,  State  V 717 

Templin  v.  Exchange  Bank. . . .  149 
Thomas  v.  City  of  Burlington . .  140 
Thomas  et  al.,  Dunlap  et  al.  v. .  358 
Thompson  et  al . ,  Weidner  v . . . .  36 
Thurman,  First  Nat.  Bank  ot' 

Villiscav 693 

Tobin  &  Neary  v.  Hartshorn . . .  648 

Tomblin  v.  Callen  et  al 229 

Town  of  Paullina,  Bailey  v.   ...  463 

Traut,  Hintrager  v 746 

Tuicher,  Ex  parte — 393 

Tullis  et  al.,  Madison  Co.  v 720 . 

Turner  et  al.,  Waggoner  v 127 

! 

u. 

United  States  Express  Co.  et  al. 

V.  Henderson,  Judge 40 

Upton  Manuf'g  Co.  v.  Huiske. .  557 


V. 


467 


Vandercook,  Ex*x,  v.  Gere  et  al. 
Van  Horn  v.  Burlington,  C.  R. 
&N.  R'yCo 239 


Digitized  by 


Google 


10 


CASES  EEPOETED. 


Sweeleyv 696 

T  et  al 92 

Eckleretal...  832 
JO  &  N.  W.  R> 

296 

oolittleetal...  602 


w. 

rner  et  al. 
Lmbers. . . . 


Chicago  &  N. 


127 
169 
741 

80 

498 
541 


F  Dubuque.... 
illips  &  Lan- 
199 

,Harkleroad  v.  702 
.,  Paine,  Ablett 

211 

tfcCarty  v.  ...  260 

Bford 334' 

V.Williams..  252 

)werv 286 

►n 248 

Ulen  V 598 

IV 85 

ipsonetal 86  I 


Weatem  Union  Telegraph  Co., 

Aiken  V si 

Westphal,  Hinds  &  Co.  v.  Sher- 
wood &  Chapman 364 

Wheeler,  Campbell  v 588 

Whitson,  McGrew  v 348 

Wilkins  v.  Litchfield,  Ex'r,  v.. .  465 

Williams  v.  Williams 715 

Williams  Harvester  Co.  v.  Pope.  523 
Williams.  Weare  &  Allison  v. .  252 
Wilson  &  Co.  V.  Cass  County 

et  al 147 

Wisconsin,  I.  &  N.  K'y  Co  et  al. 

V.  Given.  Judge 581 

Wissner,  Geneser  v 119 

Wood  V.  Parmer  et  al bSS 

Woodrum  v.  Carraher 145 

Workman,  Hanks  v 600 

Wyman.    Assignee,    Littleton, 
Sheriff,  v 248 

Y. 

Young,  Brown  v 625 

z. 

Zigefoose  v.  Zigefoose  et  al 391 


Digitized  by 


Google  i 


REPORTS 


^inH^  itt  ^m  mi  (^nm% 


DRTBRMINBD  IN  THS 


SUPREME   COURT 

OF 

THE  STATE  OF  IOWA, 

AT 

DES  MOINES,  JUNE  TERM,  A.  D.  1886, 

IN  THB  FOirCIBTH    TEAR  OF  THB  STATE. 


present: 

Hon.  AUSTIN  ADA.MS,Ohiep  Justice. 
'*     WILLIAM  H.  SE3EVERS,     1 

J03KPH  R.  REED,  L  t iJiOTim 

11 

69 

II 

el31  404 


JAMES  H.  ROTHROCK,       f  J™0B8. 
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69     II 


Knowles  v.  Brown. 

1.  Adverse  Possession:  tenant  in  common  against  co-tenant: 
BViDBNCE.  The  possession  of  a  tenant  in  common  is  not  necessarily 
adverse  to  his  co-tenant;  but  it  may  become  snch,  and  is  to  be  regarded 
as  such  where  the  tenant  in  common  holds  possession  ur.der  a  claim  of 
entire  ownership,  and  the  co-tenant  has  knowledge  of  it.  And  it  is  not 
necessary  to  show  such  knowledge  by  direct  and  positive  evidence,  but  it 
is  sufficient  if  the  contrary  is  not  shown,  and  the  circumstances  are  such 
that  such  knowledge  may  reasonably  be  presumed.  (Compare  Lara- 
ioay  r.  Larue,  63  Iowa,  407.)  The  evidence  in  this  case  (see  opinion) 
held  to  establish  a  claim  of  title  by  adverse  possession. 
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76al  from  Black  Hawk  Circuit  Court. 

Wednesday,  June  9. 

quiet  title  to  eighty  acres  of  land  in  Black  Hawk 
s  undisputed  that  the  plaintiff  owns  an  undivided 
of  the  land.     The  defendant,  Brown,  claims  tho 
an  undivided  fourth.      The  legal   title  to  one- 
rs to  be  in  Brown;  but  the  plaintiff,   Sarah  A. 
I  her  husband,  George  A.  Knowles,  now  deceased, 
she  claims,  appear  to  have  been  in  possession 
1  twenty  years,  and  the  plaintiff  avers  that  they 
possession  under  claim  of  entire  ownership,  and 
ircumstances  that  their  possession  was  adverse 
rid,  including  the  defendiint,  Brown.     He  denies 
^session   was  adverse.       The  court  rendered  a 
5  plaintiff.     The  defendant  appeals. 

nenway  and  A.  F.  Brown^  for  appellant. 

sted  <&  BoleSy  for  appellee. 

:.  J. — Much  oral  evidence  was  introduced,  against 
of  the  defendant,  for  the  purpose  of  showing 
ndant  did  not  acquire  by  his  deed  any  beneficial 
e  land,  but  that  tiie  beneficial  owner  was,  until 
3  plaintiff's  husband,  George  A.  Knowles.  .  The 
^ed  to  the  evidence  was  that  for  the  purpose 
;  was  inadmissible  under  the  statute  of  frauds, 
objection  was  well  taken  we  need  not  deter- 
jve  should  concede  that  it  was,  and  that  the 
3gal  title  must,  under  the  evidence,  be  regarded 
istituted  him  a  tenant  in  common,  we  should 
say  that  it  appears  to  us  that  the  possession  of 
3  husband  became  adverse  as  early  as  1857  or 
nained  so  from  that  time.      In  one  or  the  other 


Digitized  by 


Google 


JUNE  TEEM,  1886.  13 

Enowles  v.  Brown. 

of  those  years  Knowles  built  a  valuable  farm-house  upon  the 
the  land,  and  commenced  occupying  it  as  a  homestead.  lie 
fenced  and  improved  the  land,  and  supported  a  large  family 
from  it.  He  always  kept  the  taxes  paid,  except  at  one  time 
a  tax  title  accrued  in  favor  of  one  Moore,  but  Knowles  bought 
it  in. 

There  would  be  no  question  but  that  Knowles'  possession 
was  adverse,  but  for  the  fact  that  he  was  the  legal  and  equit- 
able owner  of  an  undivided  three-fourths  of  the  land,  and 
the  defendant  claims  that  Knowles'  possession  was  that  of  a 
mere  tenant  in  common  holding  for  himself  and  his  co-ten- 
ant. The  doctrine  is  elementary  that  the  possession  of  a 
tenant  in  common  is  not  necessarily  adverse  to  his  co-tenant. 
It  may,  however,  become  such,  and  is  to  be  regarded  as  such 
where  the  tenant  in  common  holds  possession  under  a  claim  of 
entire  ownership,  and  the  co-tenant  has  knowledge  of  it;  and 
it  is  not  necessary  to  show  by  direct  and  positive  evidence  that 
the  co-tenant  has  such  knowledge.  It  is  sufficient  if  it  is  not 
shown  otherwise,  and  the  circumstances  are  such  that  it  may 
reasonably  be  presumed  that  the  co-tenant  has  such  knowl- 
edge.    Laraway  v.  Lame^  63  Iowa,  407. 

We  have,  then,  to  inquire  what  is  the  evidence  that 
Knowles  held  possession  under  a  claim  of  entire  ownership, 
and  what  is  the  evidence  that  Brown  knew  it.  It  is  undis- 
puted that  in  1855  Knowles  was  sole  owner;  that  in  that 
year  a  scheme  was  devised  by  him  and  Brown  and  one  Chap- 
man and  several  others  to  lay  out  a  town  upon  this  land,  and 
procure  the  location  of  the  county-seat  of  Black  Hawk  county 
upon  it.  In  pursuance  of  this  plan,  Knowles  deeded  an  undi- 
vided three-fourths  of  the  land  to  Chapman,  and  Chapman 
deeded  an  undivided  one-fourth  to  Brown.  As  to  what  the 
agreement  was  in  respect  to  the  disposition  that  should  be 
made  of  the  title  in  case  the  scheme  failed  for  locating  the 
county-seat  upon  the  land,  there  may  be  no  competent  evi- 
dence; but  it  is  clearly  enough  shown  that  Knowles  understood 
that  the  title,  so  far  as  he  parted  with  it,  was,  in  case  of  fail- 
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, —  J 

ure  of  the  scheme,  to  be  reconveyed  to  him.  In  1857  the 
county-seat  was  located  elsewhere.  Knowles  then  applied  to 
Chapman  for  the  reconveyance  of  the  title  to  an  undivided 
half  still  held  by  him,  and  such  reconveyance  was  made. 
This  was  based  upon  a  claim  of  right  by  Knowles,  and  was 
acceded  to  by  Chapman  without  objection.  About  the  same 
time  Knowles  made  application  to  Brown  to  reconvey  the 
title  to  an  undivided  fourth,  but  by  Brown  the  application 
was  refused.  Precisely  what  was  said  between  Knowles  and 
Brown  at  that  time  is  not  shown,  but  the  evidence  taken 
together,  and  especially  the  testimony  of  Chapman,  leaves 
but  little  doubt  in  our  minds  that  Brown  understood  that 
Knowles  claimed  a  reconveyance  as  a  matter  of  right. 
Whether  Brown  knew  that  Knowles  was  occupying  the  land  is 
not  quite  so  clear,  but  we  think  that  he  did.  It  is  shown  that, 
when  Knowles  and  wife  conveyed  to  Chapman  in  1855  the 
deed  was  executed  in  Knowles'  house,  standing  near  the  land 
in  question,  and  that  the  land,  though  not  then  cultivated, 
constituted  a  part  of  Knowles'  farm.  Brown  went  with 
Chapman  to  Knowles'  home  at  that  time,  and  acted  as 
notary  public  in  taking  the  grantor's  acknowledgment  of 
the  deed.  Brown  continued  to  live  for  twelve  years  in  the 
same  county,  during  nine  or  ten  years  of  which  time  Knowles 
had  a  valuable  dwelling-house  upon  the  land,  and  was  sup- 
porting his  family  from  it.  It  is  true  that  Brown  testi- 
fied that  he  did  not  see  the  land  after  Knowles  commenced 
cultivating  it,  and  did  not  inquire  about  it,  and  did  not 
and  could  not  say  that  it  was  improved;  but  he  does  not  say 
that  he  was  not  informed  of  Knowles'  occupancy.  We  think 
that  the  possession  was  of  such  character,  and  so  long  con- 
tinued, and  the  circumstances  otherwise  were  such,  that  notice 
of  Knowles'  occupancy  must  be  presumed  to  have  come  to 
Brown.  If  we  are  correct,  Knowles  held  adverse  possession 
for  more  than  ten  years,  and  we  think  that  the  plaintiff's 
claim  must  be  sustained. 

No  question  has  been  raised  in  regard  to  the  right  of  the 
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plaintiff  t«)  set  up  adverse  possession  as  a  ground  of  relief. 
The  case  is  tried  in  this  court,  and  appears  to  have  been  tried 
below,  upon  the  theory  that,  if  Knowles  had  such  adverse 
possession  that  it  would  have  constituted  a  good  defense  in 
an  action  against  him  for  the  recovery  of  the  land,  the  plaint- 
iff's title  should  be  quieted.  Treating  the  case  as  it  has  been 
presented  by  counsel  upon  both  sides,  we  have  to  say  that  we 
think  that  the  decree  must  be 

Affirmed. 


Everett  v.  The  Ohioago,  Eook  Island  &  Pacific  E'y  Co. 

1.  Bailroads:  time  to  procttrb  tickets:  extra,  charob  on  train. 

Section  2,  chapter  68,  Laws  of  1874,  provides  that  "a  charge  of  ten  cents 
may  be  added  to  the  fare  of  any  passenii^r,  where  the  same  is  paid  upon 
the  cars,  if  a  ticket  might  have  been  procured  within  a  reasonable  time 
before  the  departure  of  the  train.**  Held  that,  in  order  to  justify  the 
company  in  demanding  the  extra  charge,  and  in  ejecting  a  passenger 
who  refuses  to  pay  it,  it  is  not  necessary  to  keep  the  ticket  office  at  a 
small  station  open  until  the  very  moment  of  the  departure  of  the  train. 
All  that  a  passenger  can  demand  is  that  he  have  a  reasonable  opportu- 
nity to  purchase  a  ticket;  and,  in  determining  whether  such  opportunity 
was  given  in  this  case,  it  was  proper  for  the  jury  to  consider  the  char- 
acter of  the  station,  and  whether  the  facilities  for  purchasing  tickets 
were  such  as  were  required  for  the  convenience  of  the  public  at  that 
place. 

2.   ;  EJECTMENT  OF  PASSENGER:  PLACE  OF  EJECTMENT.     It  is  not 

required  in  this  state  that,  where  a  person  may  rightfully  be  ejected 
from  a  railroad  train,  it  must  be  done  at  a  station  or  public  crossing. 
(Compare  Brown  v.  Railway  Co,,  51  Iowa,  285.) 

3.  Sridenoe:  of  matter  not  pleaded.    Evidence  of  a  matter  not 

pleaded  was  properly  excluded. 

Appeal  from  Pottawattamie  District  Court. 

Wednesday,  Juke  9. 

Ok  the  morning  of  August  18,  1881,  the  plaintiff  took 
passage  on  defendant's  railroad  at  a  small  station  named 
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intending  to  travel  to  Council  Bluffs,  a  distance  of 
;.  He  did  not  procure  a  passenger  ticket,  and  the 
r  of  the  train  demanded  ten  cents  in  addition  to  the 
:e,  Which  the  plaintiff  refused  to  pay.  Thereupon 
iictor  caused  the  train  to  be  stopped,  and  he  forcibly 
he  plaintiff  therefrom.  This  action  was  brought  to 
damages  for  the  alleged  wrongful  act  of  the  con- 
L  removing  the  plaintiff  from  the  train.  A  trial  by 
ilted  in  a  verdict  and  judgment  for  the  defendant, 
appeals. 

cfe  Pvrseyy  for  appellant.  u/^ 

ity  Cummins  <&   Wright  and  Wrigld^  Baldwin  cfe 
?,  for  appellee. 

LOCK,  J. — I.  It  is  provided  by  section  3  of  chapter 
8  Laws  of  1874  (Miller's  Code,  347)  that  "a  charge 
D8:  of  ten  cents  may  be  added  to  the  fare  of  any  pas- 
s:  senger,  where  the  same  is  paid  upon  the  cars,  if 
a  ticket  might  have  been  procured  within  a  rea- 
;ime  before  the  departure  of  the  train."  The  ground 
lich  the  plaintiff  based  his  refusal  to  pay  the  ten 
manded  by  the  conductor  was  that  he  was  prevented 
►curing  a  ticket,  because  the  ticket  office  was  closed 
presented  himself  for  the  purpose  of  purchasing  a 
The  facts  are  that  the  plaintiff  is  the  owner  of  a 
m  some  five  miles  from  Weston.  His  residence  is 
jil  Bluffs,  and  he  made  frequent  visits  to  his  farm, 
r  rail  by  the  way  of  Weston.  He  knew  that  the 
t  was  authorized  to  collect  ten  cents,  in  addition  ti> 
t  rate,  from  passengers  who  neglected  to  purchase 
b  the  station.  Weston  is  a  small  and  unimportant 
it  which  an  inconsiderable  amount  of  business  is 
the  railroad  oompany,  either  in  freight  or  passenger 
As  is  usual  at  such  places,  the  company  keeps  no 
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assistant  for  the  agent;  and,  when  a  train  arrives,  the  agent 
leaves  the  ticket  office,  and  goes  upon  the  platform  of  the 
station  to  transact  his  business  with  the  train;  such  as  seeing 
to  the  loading  of  the  mail  on  the  train,  the  receipt  and  deliv- 
ery of  baggage  and  express  packages,  and  the  like.  The 
plaintiff  came  in  from  his  farm  in  the  morning,  and  stopped 
at  a  store  in  the  village  until  he  heard  the  whistle  of  tho 
train  as  it  approached  the  station,  when  he  went  to  the  sta- 
tion, and  arrived  there  just  before  the  train  came  to  a  full 
stop.  The  ticket  agent  hj^  the  office  open  for  a  considera- 
ble time  before  the  train  arrived,  and  sold  tickets  to  passen- 
gers, and  he  did  not  leave  the  office  until  the  engine  to  which 
the  train  was  attached  had  passed  the  office  window,  when  he 
went  on  the  platform  to  attend  to  his  train  duties.  The  train 
stops  at  that  station  only  long  enough  to  do  the  train  busi- 
ness and  allow  passengers  to  get  on  and  off  the  cars. 

The  court  permitted  all  these  facts  to  be  shown  to  the  jury, 
and  charged  the  jury  %o  the  effect  that  if,  under  all  these  facts 
and  circumstances,  a  reasonable  time  was  given  to  passengers 
to  purchase  tickets  before  the  departure  of  the  train,  the  con- 
ductor was  authorized  to  demand  the  extra  ten  cents  of  the 
plaintiff.  One  of  the  instructions  to  the  jury  was  as  follows: 
'*(6)  The  fiict,  if  it  is  a  fact,  that  the  plaintiff  applied  at  the 
defendant's  ticket  office  at  Weston  to  purchase  a  ticket  at  a  time 
when  it  was  closed,  does  not  of  itself  alone  necessarily  show 
that  opportunity  was  not  given  within  a  reasonable  time  before 
the  departure  of  the  train  for  the  purchase  of  tickets ;  nor  can  it 
be  said,  as  matter  of  law,  that  the  defendant  had  a  right  to 
close  its  ticket  office  as  soon  as  the  train  arrived  at  the  station. 
The  question,  whaf?  is  a  reasonable  time  for  the  procuring  of 
tickets  before  the  departure  of  trains  from  a  station,  depends 
principally  on  the  requirements,  convenience  and  demands  of 
the  public  at  that  particular  station.  It  was  the  duty  of 
defendant  to  keep  its  ticket  office  open,  and  to  keep  a 
competent  man  there  to  sell  tickets  at  such  times  as  would 
reasonably,  fairly  and  fully  accommodate  the  public  in  the 
Vol.  LXIX— 2 


Digitized  by 


Google 


SUrilEME  COUliT  OF  IOWA, 

Everett  y.  The  Chicago,  Rock  Island  &  Pacific  R'y  Co. 

of  procuring  tickets.  Regard  should  be  had  to  tlie 
:ance  of  the  station,  and  the  number  of  people  who 
ccasion  to  purchase  tickets  there;  and  the  ticket  office 

be  kept  open  at  such  times  as  people  in  general  who 
by  rail  are  in  the  habit  of  repairing,  and  find  it  con- 
t  to  repair,  to  tlie  station  to  purchase  tickets  and  get 

the  train." 

nsel  for  appellant  insist  that  this  and  other  instructions 
by  the  court  to  the  jury  are  erroneous.  They  claim 
nder  a  proper  construction  of  the  statute  above  cited, 

the  duty  of  the  railroad  company  to  keep  its  ticket 
>pen  up  to  the  time  of  the  departure  of  the  train;  in 
.vords,  they  claim  that  by  the  very  terms  of  the  statute 
Ice  must  be  kept  open  for  the  sale  of  tickets  just  sa 
3  it  is  possible  for  i)assengcrs  to  purchase  tickets  and 
the  train.     Assuming  this  to  be  the  meaning  and  intent 

statute,  they  contend  that  it  was  error  for  the  court  to 
t  to  the  jury  the  question  whether,  under  the  facts,  the 
vas  kept  open  a  reasonable  time  in  which  passengers 

procure  tickets.  We  do  not  think  tliis  position  is 
In  our  opinion,  it  was  proper  to  allow  the  defendant 
roduc©  evidence  of  the  character  of  the  station,  and 
2V  the  facilities  extended  to*  the  traveling  public  to 
Lse  tickets  were  such  as  were  required  for  the  conve- 
of  the  public.  It  would  be  a  most  unreasonable  require- 
0  impose  upon  the  defendant  the  burden  of  employing 
irsons  to  attend  to  the  station  in  order  that  the  ticket 
night  be  kept  open  for  the  one  or  two  minutes  which 
L  is  required  to  stop  at  such  a  station,  in  order  to  accom- 
B  the  exceptional  cases  of  passengers  who  may  for  any 

arrive  at  the  station  after  the  arrival  of  the  train. 
i  must  be  had  to  the  orderly  transaction  of  the  busi- 
f  the  station,  taking  into  consideration  the  necessary 
oper  facilities  extended  to  persons  having  occasion  to 
on  the  trains  or  transact  other  business  with  the  com- 
It  is  absolutely  necessary  that  the  office  should  be 
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open  for  buBiness  a  sufficient  time  before  the  departure  of  the 
train,  in  order  to  enable  passengers  to  procure  their  tickets, 
receive  and  count  their  change,  if  any,  and  prepare  to  board 
the  train,  without  unnecessary  interference  with  each  other. 
But  the  language  "  before  the  departure  of  the  train  "  does 
not  require  that  the  office  shall  remain  open  up  to  the  instant 
the  train  moves  off.  The  question  is,  might  the  passenger 
have  procured  a  ticket  within  a  reasonable  time  hefore  the 
departure,  and  not  np  to  the  very  moment  when  the  wheels 
be;yan  to  move. 

II.  Some  complaint  is  made  as  to  the  place  where  the 
plaintiff  was  ejected  from  the  cars.  It  appears  that  it  was 
2. :  half  a  mile  from  a  public  crossing.     It  is  not 

pjSenser:*^     required  in  this  state  that,  where  a  person  may 
inent.  rightfully  be  ejected  from  a  railroad  train,  it  must 

be  done  at  a  station  or  public  crossing.  Brown  v.  Railroad 
Co.^  51  Iowa,  235.  In  the  case  at  bar,  all  of  the  facts  attend- 
ing the  removal  of  the  plaintiff  from  the  train,  and  the  place 
where  he  was  removed,  were  fairly  submitted  to  the  jury  on 
what  we  regard  as  proper  instructions^,  and  the  jury,  in 
answer  to  a  spe3ial  interrogatory,  found  that  the  conductor 
did  not  act  with  malice,  express  or  implied,  towards  plaintiff 
in  ejecting  him  from  the  train.  We  think  this  finding  was 
fully  supported  by  the  evidence. 

III.  The  plaintiff  offered  to  introduce  evidence  to  the 
effect  that  the  defendant's  station  was  an  unfit  place  for  pas- 
3.  evidence:    sengers  to  remain  in  waiting  for  trains  because 

pleaded.  of  the  close  proximity  of  a  privy.     The  evidence 

was  excluded,  and  plaintiff's  counsel  complain  of  this  ruling 
of  the  court.  We  think  it  was  correct.  The  plaintiff  did 
not  allege  this  as  a  reason  why  he  did  not  go  to  the  station 
and  procure  a  ticket,  and  he  made  no  such  claim  to  the  con- 
ductor. His  sole  ground  of  recovery  was  based  upon  the 
alleged  fact  that  he  could  not  procure  a  ticket  because  the 
office  was  closed. 

We  think  the  judgment  of  the  district  court  should  be 

Affirmed. 
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Barr,  Sheriff,  v.  Cannon  &  Gonn. 


Babb,  Shebiff,  v.  Cannon  &  Gunn. 

1.  Chattel  Mortgage:    insuppicient  dbscription.     The  following 

description  in  a  chattel  mortgage:  ''All  the  grain,  oats,  wheat,  flax  and 
corn  raised  **  on  certain  land,  without  stating  the  year  when  it  was 
raised  or  to  be  raised,  held  insufficient  to  impart  notice  to  execution 
creditors  of  the  mortgagor; — following  cases. cited  in  opinion. 

2.  Execution :   levy  on  standing  corn.      Where  a  sheriff  levied  an 

execution  on  standing  corn  by  going  into  the  field  for  that  purpose,  and 
notifying  persons  interested  that  he  had  made  the  levy,  held  that  the 
levy  was  good  a^  against  such  persons,  and  that  it  was  not  necessary  to 
keep  a  guard  over  the  field  in  order  to  maintain  the  levy. 

3.  Chattel  Mortgage:  invalid:  property  not  delivered:  actual 
NOTICE.  The  mortgagees  of  chattels,  where  the  mortgage  is  invalid 
and  there  has  been  no  change  of  possession,  cannot  claim  anything  as 
against  an  execution  creditor  of  the  mortgagor,  on  the  ground  that  the 
mortgagor's  possession  was  that  of  an  agent  for  the  mortgagees  under  a 
contract  between  them.  (Code,  §  1923.)  And  in  such  case  actual  notice 
of  the  invalid  mortgage  is  of  no  consequence. 

Appeal  from  Mahaska  District  Court. 
Wednesday,  June  9. 

Action  to  recover  the  value  of  certain  corn  levied  upon  by 
plaintiff  as  sheriff,  which  was  taken  by  defendants,  and  con- 
verted to  their  own  use.  Tliere  was  a  judgment  upon  a 
verdict  for  plaintiff.     Defendants  appeal. 

Bolton  cfe  McOoy^  for  appellants. 

Robert  Kissick  and  George  W,  La^erty,  for  appellee. 

Beok  J. — I.  The  defendants  in  their  answer  to  the  peti- 
tion allege  that  they  were  owners  of  the  com  in  contro- 
1.  CHATTEL  '^ersy,  and  in  possession  of  it  under  a  chattel 
JlfflSt  dS."  mortgage,  of  which  plaintiff  had  full  notice,  and 
scriptioa.  deny  that  plaintiff  made  a  levy  upon  the  corn. 
The  district  court  correctly  held  that  the  defendant's 
mortgage   was    invalid,    upon    the    ground    that    it    does 
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not  suflBciently  describe  the  property  intended  to  be 
conveyed;  the  description  being  "all  the  grain,  oats,  wheat, 
flax  and  corn  raised  "  on  certain  land.  The  mortgage  fails 
to  state  the  year  or  time  in  which  it  was  to  be  raised.  A 
similar  instrument,  wherein  the  description  of  the  property 
conveyed  was  identical  with  the  description  in  the  convey- 
ance involved  in  this  case,  was  held  by  this  court  invalid. 
The  description  is  not  suflBcient  to  raise  inquiry  which  could 
lead  to  the  identification  or  discovery  of  the  property  intended 
to  be  conveyed.  The  instrument  is  therefore  void  for  uncer- 
tainty. The  rulings  of  the  district  court  to  this  effect  must 
be  sustained.  Eggert  v.  WhUe^  69  Iowa,  464;  Pennington 
V.  Jones^  57  Id.,  37. 

II.  It  is  urged  by  counsel  that  the  sheriff's  levy  was  not 

suflScient  to  bind  the  property,  for  the  reason  that  the  officer 

2.KXBC0TI0X:  did  not  take  actual  possession  of  the  property, 
levy  ou  staud-  ^,  i      .    i  .      .  i       /.  i  -i  , 

ingcora.  The  com  levied  upon  was  in  the  field,  ungath- 
ered.  Prior  to  the  levy  the  sheriff  notified  the  defendants  in 
this  case  of  his  purpose  to  levy  on  the  corn,  and  just  before 
or  at  the  time  of  the  levy  he  notified  the  defendant  in  exe- 
cution that  he  was  about  to  make  the  levy.  He  went  into 
the  field  for  that  purpose.  It  appears  that  he  did  all  that 
could  have  been  done  in  order  to  take  possession  of  the  prop- 
erty and  to  notify  persons  interested  of  the  fact  that  he  had 
made  the  levy.  It  is  not  usual  for  owners  of  corn-fields  to 
keep  a  watch  and  guard  over  them.  They  retain  possession 
without  such  precautions.  The  sheriff  having  taken  posses- 
sion of  the  corn  would  retain  it  by  pursuing  such  course  as 
owners  of  property  usually  take  to  retain  possession. 

III.  Counsel  for  defendants  insist  that  the  possession  of 
the  property,  at  the  time  of  the  levy,  was  held  by  defendants. 

They  claim  that  the  execution  defendant  was  in 

3.  CHATTEL  ** 

vaiid^prop!-^'  po8S688ioii  ^  ^^e  agent  of  defendants.  The 
UTered:**^  facts  relied  upon  to  support  this  claim  are  that 
actual  notice.  ^^^^^  ^^^  ^  contract  between  defendants  and  the 
execution  defendant  that  the  latter  should  gather  the  corn  for 
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the  former,  and  that  ho  had  gathered  a  small  part  of  it.  But 
the  transfer  of  the  corn  to  defendants,  as  the  mortgage  was 
not  valid,  in  the  absence  of  the  delivery  of  possession  to 
them,  was  not  suflBcient  as  against  persons  having  no  notice 
of  the  transfer.  Code,  §  1923.  The  defendant  in  execution 
continued  in  the  actual  possession  of  the  property.  * 

lY.  The  defendants  based  their  claim  to  the  corn  upon 
the  chattel  mortgage,  and  the  surrender  of  the  property  to 
them,  and  their  possession  thereunder.  The  defendants  now 
complain  that  the  district  court  failed  to  instruct  the  jury 
upon  defendants'  claim  of  possession  and  ownership.  The 
instructions  correctly  direct  the  jury  as  to  tiie  effect  of  own- 
ership and  possession  acquired  by  defendants  before  the  levy, 
and,  we  think,  present  with  sufficient  fullness  rules  applica- 
ble to  the  case  as  made  by  the  pleadings  and  evidence. 

V.  The  mortgage,  as  we  have  seen,  is  void  for  uncer- 
tainty'. Actual  notice  of  the  execution  or  existence  of  the 
mortgage  upon  the  part  of  plaintijff  would  not  have  affected 
the  rights  of  defendants.  The  mortgage  being  void,  it  would 
impart  no*  right  to  defendants  on  the  ground  that  plaintiff  or 
the  execution  creditors  liad  actual  notice  of  its  existence. 

VI.  The  point  is  made  in  defendants'  argument  that  the 
court  erred  in  failing  to  direct  the  jury  "that  notice  to  the 
sheriff  before  the  levy  would  be  notice  to  the  appellee." 
The  notice  here  referred  to  is  probably  notice  of  the  mort- 
gage, or  notice  of  the  delivery  of  the  corn  to  defendants,  or 
notice  of  both.  We  confess  that  we  fail  to  see  any  force  in 
the  objection,  as  the  sheriff  is  appellee.  Whatever  the  court 
said  on  the  subject  contemplated  notice  to  plaintiff,  who  is 
the  sheriff  and  the  appellee. 

The  foregoing  considerations  sufficiently  dispose  of  objec- 
tions raised  and  argued  in  the  case,  all  of  which  are  based  upon 
alleged  errors  in  rulings  upon  instructions,  and  in  the  refusal 
of  the  court  below  to  set  aside  the  verdict  on  the  ground 
that  it  is  not  supported  by  the  evidence. 

The  judgment  of  the  district  court  is 

Affirmed. 
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Moody  v.  Priest. 

1.  Fraotice  on  Appeal:  eebor  without  prejudios.    A  reversal  will 

not  be  granted  on  account  of  an  error  in  the  trial  court,  where  the  result 
could  not  have  been  different  had  the  error  not  been  committed. 

2.  New  Trial:   nbwly-discovkrbd  byidbnob.    A  new  trial  on  the 

ground  of  newly-discovered  evidence  is  properly  denied,  where  there  is 
not  a  showing  of  facts  constituting  due  diligence  to  discover  the  evi- 
dence in  time  for  the  first  trial. 

Appeal  from  Page  District  Court. 

Wednesday,  June  9. 

There  was  a  controversy  existing  between  the  defendant 
and  Beard  &  Turner,  which  was  submitted  to  arbitration,  and 
this  action  was  brought  to  recover  the  amount  awarded  Beard 
&  Turner  by  the  arbitrators.  The  plaintiff  claimed  that 
such  amount  had  been  assigned  to  him.  The  defendant 
pleaded  that  the  plaintiff  was  not  the  real  party  in  interest; 
that  the  assignment  was  a  pretense;  and  that  it  had  been 
made  for  the  purpo33  of  hindering  and  defrauding  the  cred- 
itors of  Beard;  and  it  was  further  pleaded  that  Beard  was 
indebted  to  the  defendant.  Trial  by  jury,  and  judgment 
against  the  defendant,  who  appeals. 

Stockton  cfe  Keenan^  for  appellant. 
James  McCabcj  for  appellee. 

Seeveew,  J. — It  is  urged  that  the  court  erred  in  sustaining 
an  objection  made  to  a  question  asked  a  witness,  that  it  was 
,  «»*^,^-     ^^^  proper  on  cross-examination,  and  in  overrul- 

1.  PRACTICE  . 

error  wSlout  ^^S  ^^  objection  on  the  same  ground  made  by 
prejudice.  ^j^^  defendant.  "We  are  unable  to  say  that  the 
court  abused  its  discretion  in  either  respect,  and,  besides  this, 
we  feel  satisfied  that  if  the  court  erred  in  both  respects  the 
result  would  not  have  been  different. 
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Te  understand  the  main  ground  upon  which  a  rever- 
ed 13  that  the  court  erred  in  overruling  a  motion  for 
a   new  trial  on  the  ground  of  newly-discovered 
evidence.     Under  the  instructions  of  tlie  court, 
it  became  a  material  question  whether  Beard  was 
to  Beard  &  Turner,  and  the  defendant  claims  that 
;estified   that  he  was,  and    that   he  was   surprised 
evidence,  and    that    he  has  since    the   trial   ascer- 
at  one  Ladd  will  testify  differently.     The  affidavit 
was  attached  to  the  motion,  in  which  he  states  that 
:s  of  Beard  &  Turner  will  show  that  the  evidence 
itter  is  incorrect.     An  affidavit  of  Beard  was  also 
ich  contradicts  the  evidence  of  Turner,  as  thedefend- 
is.     The  defendant,  in  his  affidavit,  states  that,  under 
of  counsel,  he  made  diligent  inquiry  of  all  persons 
have  "knowledge  or  information  in  relation  to  the 
n  suit."     This  is  exceedingly  indefinite.     No  fact  is 
It  is  merely  the  legal  conclusion  of  the  defendant  as 
matters  were  in  controversy.     It  does  not  appear 
cnade  a  single  inquiry  as  to  the  condition  of  the 
between  Beard  &  Turner.     No  excuse  is  given  why 
IS  not  introduced  as  a  witness,  or  an  inquiry,  made 
Ordinary  diligence  required  that  such  an  inquiry 
ive  been  made.     Evidently  it  was  not  done, 
idgment  of  the  district  court  must  be 

Affirmed. 


K  County  Savings  Bank  kt  al.  v.  The  State  of 
Iowa  et  al. 

8KWER  TAX  ON  STATE  PROPEiiTY.  Chapter  162,  Law8  of  1878, 
3t  confer  upon  cities  the  power  to  assess  a  sewer  tax  upon  prop- 
i^ned  by  the  state  and  used  for  governmental  purposes.    Sioux 

Ind.  DiH.of  Sioux  Citij^  55  Iowa,  150,  distinguished. 
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ISSUING   VOID   CERTIFICATES  OP   SEWER  TAX:    INABILITY    OP 


CITY.    Where  a  city,  pursuant  to  a  contract  for  the  construction  of 
sewers,  issues  to  the  contractors  certificates  of  sewer  tax  which  prove 
to  be  void,  the  city  is  liable  to  the  contractors  for  the  amount  thereof,  -^ 
(Compare  Bucroft  v.  City  of  Council  Bluffs,  63  Iowa,  646.) 

Appeal  from  Polk  Circuit  Court.  / 

•  Thursday,  June  10. 

The  city  of  Des  Moines  caused  sewers  to  be  constrncted 
on  certain  streets  on  which  Capitol  Square  (which  belongs 
to  the  state)  fronts,  and  issued  to  the  contractors  who  per- 
formed the  work  certificates  of  assessment  against  the  adja- 
cent property,  including  said  square,  and  a  lot  belonging  to 
the  state,  in  payment  therefor.  Plaintiffs  are  the  owners  of 
the  certificates  which  evidence  the  assessments,  mado  for  this 
purpose,  on  the  property  of  the  state.  The  executive  offi- 
cers of  the  state  having  doubts  as  to  the  liability  of  the  state 
thereon,  an  agreed  case  was  made  under  the  provisions  of  the 
statute  for  the  purpose  of  having  that  question  determined; 
also  for  the  purpose  of  determining  whether  the  city  is  liable 
thereon  in  case  it  should  be  determined  that  the  state  is  not 
liable.  The  circuit  court  adjudged  that  the  state  was  liable, 
and  entered  judgment  requiring  the  auditor  of  state  to  issue 
warrants  for  the  amount  of  indebtedness,  and  the  treasurer 
of  state  to  pay  the  same  out  of  the  funds  of  the  state  in  his 
hands.  It  also  adjudged  that  the  city  is  not  liable,  and  dis- 
missed the  action  as  to  it.  The  state  appealed  from  the  judg- 
ment against  it,  and  plaintiffs  appealed  from  the  order  dis- 
missing the  action  against  the  city. 

Wright y  Cummins  c&  Wright ,  for  plaintiffs. 
A.  J.  Baker,  Attorney-general^  for  the  state. 
Marcus  Kavanagli^  Jr,^  for  the  city. 

Eebd,  J, — Capitol  Square  is  the  block  of  ground  on  which 
the  capitol  building  of  the  state  is  situated.     It  fronts  on  the 
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north  on  Sycamore  street,  on  the  south  on  Walnut  street,  and 
on  the  west  on  Ninth  street.  Locust  street  extends  from 
Ninth,  at  a  point  opposite  the  middle  of  the  west  line  of  the 
square,  westward  to  the  Des  Moines  river.  Walnut  and  Syca- 
more are  parallel  with  it,  and  each  extends  also  to  the  river. 
The  state  also  owns  a  lot  on  the  north  side  of  Sycamore,  on 
which  is  situated  a  building  containing  the  steam -works  and 
apparatus  for  heating  the  capitol  building.  Authority  to 
purchase  this  lot  was  conferred  on  the  capitol  commission  by 
chapter  138,  Acts  of  the  Seventeenth  General  Assembly;  and 
by  the  same  act  the  commissioners  were  empowered  to  con- 
struct a  sewer  from  the  capitol  grounds  to  the  Des  Moines 
river.  Before  anything  had  been  done,  however,  by  the  com- 
iriissiouers  towards  the  construction  of  such  sewer,  the  legis- 
lature, by  chapter  112,  Acts  of  the  Eighteenth  General  As- 
sembly, empowered  them  to  contract  with  the  city  for  the 
use  of  its  sewers  for  the  sewerage  and  drainage  of  the  capi- 
tol building  and  grounds.  The  act  contains  the  following 
limitations  :  "The  commissioners  shall  not,  in  any  such  con- 
tract or  agreement  with  said  city,  incur  a  liability  on  behalf 
of  the  state  to  expend  more  money  than  would  be  necessary 
to  construct  the  necessary  sewers  for  the  capitol  building  inde- 
pendent of  said  city;"  and  "said  sewer  shall  not  cost  the 
state  more  than  $5,000."  In  pursuance  of  this  statute  the 
commissioners  and  the  city  entered  into  a  contract,  whereby 
the  city  agreed,  in  consideration  of  the  sum  of  $4,850,  to 
furnish  the  state  the  necessary  and  proper  sewers  for  the 
sewerage  and  drainage  of  the  capitol  building  and  grounds, 
through  the  sewers  of  the  city,  from  the  east  side  of  Ninth 
street,  through  Locust  street  and  an  intercepting  sewer,  to 
the  Des  Moines  river;  and  to  perpetually  keep  the  same  in 
repair  for  the  drainage  of  said  premises,  without  any  other 
or  further  cost  or  expense  to  the  state.  The  sewers  referred 
to  in  the  contract  were  subsequently  completed  by  the  city, 
and  the  sum  of  money  named  therein  was  paid  by  the  state 
in  pursuance  of  the  contract.     In  1878    the  city  council 
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adopted  an  ordinance  constituting  the  city  a  sewerage  district, 
and  providing  that  the  council  may  by  resolution  order  the 
construction  of  a  sewer  in  any  street.  This  ordinance  also 
provides  that,  when  a  sewer  shall  be  ordered,  the  work  of  con- 
structing the  same  shall  be  let  by  contract  to  the  lowest 
responsible  bidder,  and  that  the  contractor  shall  receive  in 
payment  certificates  of  assessment  against  the  adjacent  prop- 
erty; also  that  the  city  council  shall  assess  the  cost  of  the 
sewevpro  rata  according  to  area  upon  the  adjacent  property. 
After  said  contract  was  entered  into,  and  after  the  payment 
provided  for  therein  was  made  by  the  state,  the  city  council 
ordered  the  construction  of  sewers  in  Sycamore  and  Walnut 
streets,  and  assessed  a  portion  of  the  cost  thereof  against 
Capitol  Square,  and  the  said  lot  upon  which  is  situated  the 
steam-works  for  heating  the  capitol  building,  and  ibsued  cer- 
tificates of  such  assessment  to  the  contractors  in  payment 
for  their  work  in  constructing  the  same,  and  these  are  the 
certificates  which  are  now  held  by  plaintiffs. 

I.  The  questions  arising  under  the  state's  appeal  are  (1) 
whether  the  city  council  has  the  power  to  assess  any  portion 
of  the  cost  of  improvements  of  the  character  of  those  in 
question  upon  the  property  of  the  state;  and,  (2)  if  the  coun- 
cil is  vested  with  such  power,  whether  it  is  precluded,  by  the 
agreement  of  the  city  to  furnish  the  state  drainage  and  sew- 
erage for  the  capitol  building  and  ground,  through  the  Locust 
street  sewer,  and  its  receipt  of  the  money  paid  it  in  consid- 
eration of  its  undertaking  in  that  agreement,  from  assessing 
the  cost  of  the  Sycamore  and  Walnut  street  sewers  against 
the  property. 

It  is  contended  by  counsel  for  plaintiffs,  however,  that  the 
first  question  was  waived  by  the  attorney-general  by  the  stip- 
ulation and  agreement  on  which  the  cause  was  submitted  in 
the  circuit  court.  It  is  recited,  in  the  written  stipulation  of 
the  parties,  that  the  claim  of  the  state  is,  that  by  reason  of 
the  contract  with  the  city,  and  the  payment  of  said  sum  of 
$4,850,  it  is  not  liable  to  meet  or  pay  the  assessments  made 


Digitized  by 


Google 


28       SUPREME  COURT  OF  IOWA, 

'oIk  County  Savings  Bank  et  a1.  y.  The  State  of  Iowa  et  al. 

Y  of  the  property  named,  and  that,  in  considera- 
5  amount  so  paid  in  for  the  use  of  the  city  sewers, 
ted  in  the  contract,  the  state  was  released  from  all 
bility  for  sewer  or  sewerage  in  connection  with  the 
amed  in  the  contract;  also,  that  plaintiffs  and  the 
that  the  state  is  liable  in  the  amount  claimed,  with 
t  and  penalties,  as  provided  in  the  certificate  and 
and  statute,  anything  in  the  contracts  or  claims 
rary  notwithstanding.  It  is  also  stated,  in  an  opin- 
j  the  circuit  judge,  who  tried  the  case,  and  which 
in  the  abstract,  that  it  was  admitted  on  the  trial 
r  the  contract  between  the  state  and  the  city  the 
lid  be  liable  for  the  amount  of  the  assessments. 
3n,  however,  is  no  part  of  the  record  in  the  case, 
I  give  no  consideration  to  this  statement.  But, 
one  at  the  written  stipulation  of  the  parties  on 
cause  was  submitted,  it  is  quite  apparent  that  the 
►sition  on  which  the  attorney  general  chiefly  relied 
irt  below  was,  that  the  state  having  contracted 
ty  to  furnish  the  sewers  necessary  fortlie  drainage 
»ge  of  the  property  in  question,  and  having  paid  the 
deration  for  its  undertaking  to  furnish  siich  sewers, 
t  be  charged  with  the  cost  of  other  sewers  adjacent 
perty.  The  judgment  of  the  circuit  court,  how- 
sarily  determines  that  under  the  law  the  state  is 
with  the  assessments,  and  that  the  city  council 
wer  to  impose  them  as  a  charge  on  the  property; 
estions  whether  the  state  is  so  liable,  and  whether 
[  possesses  such  power,  arise  necessarily  out  of  the 
I  in  the  stipulation  on  which  the  cause  was  sub- 
t  is  therefore  immaterial  that  the  attorney-general 
aim  in  the  circuit  court  that  the  council  was  not 
1  that  power;  and,  if  he  had  expressly  conceded 
r  the  contract  the  state  would  have  been  liable,  it 
)  made  no  difference;  for  its  liability,  if  any  exists, 
>y  law,  and  could  not  arise  out  of  any  concession 
officers  of  the  state. 
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The  question  whether  the  city  council  had  the  power  to 

make  said  assessments  against  the  property  of  the  state  arises 

upon  the  record  before  us,  and  must  be  deter- 

1.  CITIKS:  .         ,  X  1  .  1  1.  .  ^ 

sgjjertMcon    mined,     in  adopting  the  ordinance  mentioned 
erty.  above,  and  in  making  the  assessments  in  ques- 

tion, the  city  assumed  to  exercise  the  powers  conferred  upon 
it  by  chapter  162,  Acts  of  the  Seventeenth  General  Assem- 
bly. The  city  has  such  powers  only  with  reference  to  the 
subject  as  are  conferred  upon  it  by  statute;  and,  if  the  power 
to  assess  the  cost  of  said  improvement  against  the  property 
of  the  state  is  not  conferred  by  the  act  referred  to  above,  it 
does  not  exist.  The  first  section  of  the  act  empowers  the 
council  of  cities  of  the  first  class  to  provide  by  ordinance  for 
the  construction  of  sewers,  and  to  pay  the  cost  of  construct- 
ing the  same  out  of  the  general  fund  of  the  city,  or  assfess 
the  same  on  the  adjacent  property,  or  to  levy  a  sewerage  tax 
within  the  sewerage  district,  out  of  which  to  pay  the  cost  of 
constructing  the  same.  Another  section  of  the  act  provides 
that  special  taxes  levied  under  it  for  the  construction  of  sew- 
ers shall  be  payable  by  the  owners  personally  at  the  time  of 
the  assessment,  and  shall  be  a  lien  upon  the  property  so 
assessed,  and  that  the  property  may  be  sold  for  the  payment 
thereof  in  the  same  manner  and  with  like  effect  as  in  case  of 
sales  for  the  non-payment  of  ordinary  city  taxes.  It  is  appar- 
ent, we  think,  from  a  casual  reading  of  the  statute  that  the 
legislature  never  intended  to  confer  upon  cities  the  authority 
contended  for  in  this  case.  It  is  not  conferred  in  express 
terras  by  any  provision  of  the  act.  If  it  had  been  the  inten- 
tion to  confer  such  pow6r,  we  would  naturally  expect  to  find 
some  provision  making  it  the  duty  of  some  officer  or  agent 
of  the  state  to  pay  such  assessments  when  made,  and  making 
the  necessary  appropriations  for  meeting  such  charges  when 
they  accrued.  But  no  such  provisions  have  been  enacted. 
The  power  to  sell  the  property  assessed  for  the  payment  of 
the  tax  is  as  certainly  conferred  by  tbe  act  as  is  the  power  to 
make  the  assessment;  and,  if  the  position  of  plaintiffs  and 
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the  city  is  correct,  it  follows  that  the  capitol  of  the  state,  or 
any  of  its  charitable  or  reformatory  institutions,  which  may 
be  situated  within  cities  of  the  iirst  clasp,  may  be  sold  for  the 
payment  of  such  assessments,  and  the  title  of  the  state 
thereto  divested.  We  will  not  presume  that  such  a  result 
■was  intended. 

That  cases  may  be  found  which  hold  that  the  property  of 
the  state  may  be  subjected  to  such  assessment  is  certainly 
true.  But  such  cases  have  arisen  under  statutes  which  eitlier 
expressly  or  by  necessary  implication  subject  the  property  of 
the  state  to  the  assessment.  This  is  the  case  in  Hassan  v. 
City  of  Rochester^  67  N.  T.,  52S,  cited  and  greatly  relied 
on  by  counsel  for  the  city.  But,  as  no  such  statutes  have  been 
enacted  in  this  state,  the  cases  so  holding  are  not  applicable. 
We  are  very  clear  that  the  power  to  subject  the  property  of 
the  state  to  assessments  of  this  character  does  not  exist,  in 
the  absence  of  statutes  conferring  it. 

It  was  held  in  Sioux  City  v,  Imlependent  Dist.  of  Sioux 
City^  55  Iowa,  150,  that  real  estate  belonging  to  a  school  4i8- 
trict,  and  used  for  school  purposes,  was  not  exempt  from  assess- 
ments of  this  character  imder  section  797  of  the  Code,  which 
exempts  such  property  from  general  taxation.  School  dis- 
tricts are  among  the  agencies  of  the  state,  and  the  prop- 
erty held  by  them  is  devoted  to  a  public  use;  and  it  is  con- 
tended that  the  reasoning  under  which  such  property  is 
held  subject  to  special  assessments  for  local  improvements 
would  lead  necessarily  to  the  conclusion  that  all  other  prop- 
erty of  the  state  was  subject  to  the  same  burdens.  But  this 
does  not  follow.  The  property  held  by  these  corporations, 
although  it  is  devoted  to  a  public  use,  is  not  devoted  to  a  gov- 
ernmental use.  It  is  not  held  by  or  for  the  state  in  its  sov- 
ereign capacity.  The  corporations  are  made  the  instruments 
by  the  state  for  the  accomplishment  of  one  of  the  objects 
which  it  is  empowered  to  accomplish.  They  derive  their 
powers  from  the  state,  and  are  empowered  by  it  to  devote  the 
property  to  the  particular  use  which  is  the  object  of  their 
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organization.  They  are  authorized  to  incur  such  expense  as 
is  necessary  for  fitting  the  property  for  the  use  to  which  it  is 
devoted,  and  to  raise  the  funds  for  the  payment  of  such  ex- 
pense by  taxation.  The  construction  of  sidewalks  and  sew- . 
era  is  often  necessary  to  the  proper  fitting  of  the  property 
for  use  for  school  purposes.  But  sucTi  improvements,  as  a 
rule,  are  most  conveniently  and  economically  made  in  connec- 
tion with  the  system  of  improvements  of  the  town  or  city  in 
which  the  property  is  situated.  The  power  to  subject  the 
property  to  spacial  assessments  for  these  purposes  is  a  neces- 
sary incident  of  the  power  conferred  upon  the  municipal  cor- 
porations and  the  Juties  imposed  upon  the  school  districts. 

Having  reached  the  conclusion  that  the  city  has  no  power 
to  make  the  assessments,  it  is  unnecessary  to  consider  the 
other  questions  presented  by  the  state's  appeal. 

II.  ,  Thequestion  arising  on  plaintiff's  appeal,  viz.,  whether 

the  city  is  liable  to  plaintiffs  for  the  amount  of  the  certifi. 

cates  of  assessment,    does  not  differ  in  principle 

suinevoid       from  that  decided  by  this  court  in    Bucroft  v. 

E^ful'of'      ^%  ^/  (Council  Bluffs,  63  Iowa,  646.     We  do 

^^^^'  not  deem  it  necessary  to  add  to   what  is  said  in 

that  case.     The  city,  having  contracted  for  the  construction 

oi  the  work,  is  responsible  for  its  cost.     The  fact  that  it  has 

no  power  to  make  or  collect  the  assessment  upon  the  property 

in  question  does  not  discharge  it  from  its  liability  therefor. 

The  judgment  will. be  reversed  on  both  appeals. 


Aiken  v.  The  Western  Union  Telegraph  Co. 

Telegn^aphs:  purchaskon  message  wronoly  transmitted:  evi- 
DB27CE.  In  an  action  for  the  neprli^nt  transmission  of  a  message  by 
telegraph,  the  plaintiff  was  properly  permitted  to  testify  that  the  dis- 
patch received,  as  read  by  him,  directed  him  to  purchase  at  a  certain 
price, — for  the  purpose  of  showing  his  gooJ  faith  in  purchasing  at  that 
price,  and  that  ho  acted  upon  the  dispatch  in  making  the  purchase,  but 
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not  for  the  purpose  of  showing^  what  was  the  reasonable  interpretation 
of  the  dispatch. 


Z.    : :  LIABILITY   OP   COMPANY:    BURDEN    OP    PROOP    AS    TO 

DiHGENCR.  A.  telegram  received  by  defendant  from  plaintiff 's  brokers 
for  transmission  to  him  was  written  on  one  of  defendant's  forms,  which 
contained  a  printed  condition  that  the  company  **  shall  not  be  liable  for 
mistakes  or  delays  in  the  transmission  or  delivery,  or  for  the  non-deliv- 
ery, of  any  unrepoated  message,  whether  happening  by  negligence  of 
its  servanis  or  otherwise,  beyond  the  amount  received  for  sending  the 
same."  Held  that,  before  plaintiff  could  recover  for  damages  sustained 
through  the  erroneous  transmission  of  the  message,  which  was  not 
repeated,  he  was  not  only  required  to  prove  a  mistake  and  consequen- 
tial damages,  but  he  had  the  burden  to  show  that  the  mistake  was 
caused  by  the  fault  of  defendant,  and  that  it  might  have  been  avoided 
if  defendant's  instruments  had  been  good  ones,  and  if  defendant's 
agents  had  possessed  the  requisite  skill,  and  exercised  the  proper  care  in 
respect  to  the  receipt  and  transmission  of  the  message  in  question; — 
following  Sweatland  v.  Ill,  dt  Miss,  Tel,  Co.,  27  Iowa,  433;— and  an 
instruction  casting  upon  the  defendant  the  burden  to  show  due  diligence 
on  its  part  is  disapproved. 

Appeal  from  Page  District  Court. 

Thursday,  June  10. 

Action  to  recover  damages  sustained  by  plaintiff  by  rea- 
son of  the  mistake  of  defendant's  employe  in  transmitting 
incorrectly  a  telegraphic  message  sent  to  plaintiff.  There 
was  a  judgment  upon  a  verdict  for  plaintiff.  Defendant 
appeals. 

W.  F,  Thummel^   for  appellant. 

N,  B.  Moorey  for  appellee. 

Beck,  J. — I.  The  plaintiff,  who  was  a  dealer  in  live-stock, 
sent  to  his  brokers,  William  Young  &  Co.,  Chicago,  a  tele- 
graphic message,  in  the  following  language:  "What  will 
fifteen  hundred  young  western  cattle,  corn  fed,  bring?"  The 
brokers  gave  to  defendant  for  transmission  a  reply  to  this 
dispatch  in  these  words:  "If  good  quality,  five  eighty-five 
to  six  cents."     The  reply,  as  transmitted  and  delivered  to 
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plaintiff  reads  as  follows:  "  If  good  quality,  give  eighty-five 
to  six  cents."  Upon  receiving  this  dispatch,  plaintiff,  rely- 
ing thereon,  purchased  a  large  number  of  cattle,  giving 
therefor  $5.75  per  100  pounds.  He  understood  the  reply  to 
direct  him  to  give  for  cattle  of  the  description  specified  $5.85 
to  $6  per  hundred  pounds.  The  cattle  thus  purchased  were  / 
shipped  to  Chicago,  and  sold  by  his. brokers  at  the  ruling  rate 
for  such  cattle, — $5.90  per  100  pounds.  The  reply,  as  writ- 
ten by  the  brokers,  and  delivered  to  defendants,  correctly 
stated  the  market  price  of  cattle  of  the  quality  mentioned. 

Plaintiff  lost  $309.80  upon  the  shipment,  and  brings  this 
action  to  recover  that  sum.  The  reply  sent  by  the  brokers 
was  written  upon  paper  which  contained  a  printed  condition 
to  the  effect  that  the  defendant  "  shall  not  be  liable  for  mis- 
takes or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  unrepeated  message,  whether  happening  by 
negligence  of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  the  same."  The  message  involved  in 
this  case  was  not  repeated.  The  condition  printed  upon  the 
message  provides  that  defendant  may  charge  for  repeating  a 
message  one-half  the  regular  rate  in  addition  thereto.  Tlie 
message  was  received  and  sent  subject  to  these  conditions. 

II.  The  plaintiff  demurred  to  defendant's  answer.  The 
demurrer  was  sustained  as  to  the  fourth  count  of  the  answer, 
and  overruled  as  to  the  other  counts.  Of  the  ruling  sustain- 
ing the  demurrer  to  the  fourth  count  of  the  answer  defendant 
now  complains.  This  count  pleaded,  as  a  defense,  that  the 
contract  for  the  transmission  of  the  message  was  not  made 
with  plaintiff,  but  with  his  brokers,  and  for  this  reason 
plaintiff  cannot  sue  thereon.  It  is  alleged  in  the  count  that 
the  contract  set  out  in  the  conditions  above  stated  is  valid  and 
enforceable.  Counsel  for  defendant  insists  that  the  court 
below  held  in  the  ruling  sustaining  the  demurrer  that  it  was 
not  competent  for  defendant  to  limit  its  liability  by  the  con- 
ditions of  the  contract.  It  clearly  appears  that  the  court 
below  did  not  intend,  and,  indeed,  did  not  make,  any  such 
Vol.  LXIX— 3 
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riilinn^.  It  was  held  therein,  and  nothing  more,  that  phiintlff 
conld  maintain  the  action  for  tlie  mistake  in  transmitting  to 
him  the  reply  of  his  brokers.  Other  counts  of  the  deranri-er, 
raising  the  very  point  which  counsel  claim  was  decided  by 
the  ruling  upon  the  fourth  count  of  the  answer,  were  over- 
ruled. It  unmistakably  appears  that  the  ruling  complained 
of  by  counsel  was  not  made. 

III.  The  plaintiff  testified  that  the  dispatch  as  received 
directed  him  to  give  from  $5.85  to  $6  per  100  pounds  for  the 
,  ^»,,  cattle.     To  this  evidence  defendant  objected,  and 

chaseon'mes^  renews  his  objection  in  this  court.  We  think 
franHnmted^  the  evidence  competent.  It  tends  to  show  plaint- 
evidence.  jg^,^  good  faith  in  purchasing  the  cattle  at  the 
price  he  gave  for  them,  and  that  he  acted  upon  the  dispatch 
in  making  his  purchases.  The  evidence  does  not  bear  upon 
the  question  whether  the  plaintiff,  in  the  exercise  of  ordinary 
diligence  and  intelligence,  was  authorized  to  interpret  the 
language  of  the  dispatch  as  he  did.  That  question  was  not 
affected  by  this  evidence;  and  defendant  was  free  to  establish, 
in  a  proper  way,  that  the  dispatch  was  not  capable  of  being 
understood  by  ordinarily  intelligent  men  as  plaintiff  under- 
stood it. 

IV.  The  district  court  gave  to  the  jury  the  following, 
among  other  instructions. 

"(1)  That  the  burden  of  proof  is  on  the  plaint- 

Iiabiiityof       iff  to   establish   his   claim   or   cause   of  action 

company  : 

proof  as^to  against  the  defendant,  as  alleged  in  his  petition, 
diligence.  ^j^j  before  he  would  be  entitled  to  recover  he 
must  prove,  by  a  preponderance  of  the  evidence,  that  he  sent 
and  received  the  message  described  in  his  petition;  that  the 
defendant  made  the  mistake  in  the  message  transmitted  by 
said  Young  &  Co.,  of  Chicago,  as  alleged  in  his  petition; 
that  he  relied  and  acted  upon  the  message  as  he  received  it 
from  the  defendant;  and  that  he  has  sustained  damages  in 
manner  as  alleged  in  his  petition  by  reason  of  said  mistake. 
''(2)  You  are  instructed  that  the  regulation  in  the  printed 
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Tiessage,  requiring  it  to  be  repeated  in  order  to  avoid  mis 
takes,  is  a  reasonable  one,  and  will  exempt  the  defendant 
from  liability  for  mistakes  occurring  in  the  transmission  of 
messages  which  are  occasioned  bjr  uncontrollable  causes, 
such  as  atmospheric  electricity.  Still,  this  regulation  would 
not  exempt  the  defendant  from  liability  on  account  of  mis- 
takes occurring  through  or  on  account  of  negligence  or  care- 
lessness of  the  agents  or  employes  of  the  defendant.  Not- 
withstanding this  regulation  or"  special  agreement,  it  would 
be  the  duty  of  the  defendant  to  employ  skillful  operators, 
use  proper  instruments,  and,  through  its  agents  and  employes, 
to  exercise  ordinary  and  reasonable  care  in  the  transmission 
of  messages;  and  in  this  case,  if  you  find  and  believe  from 
the  evidence  that  there  was  a  mistake  made  by  the  defendant 
in  the  message  sent  by  said  Young  &  Co.  to  the  plaintiff, 
and  that  the  plaintiff  relied  and  acted  on  the  message  as  he 
received  it  from  the  hands  of  the  defendant,  and  has  sustained 
damages  thereby,  then  you  should  find  for  the  plaintiff,  unless 
you  find  that  said  mistake  was  occasioned  by  and  through 
some  uncontrollable  cause,  which  a  skillful  operator,  by  tlie 
use  of  ordinary  and  reasonable  care,  could  not  have  avoided; 
and  the  burden  would  be  on  the  defendant  to  show  that  the 
mistake  was  caused  by  some  uncontrollable  cause,  which  a 
skillful  operator,  with  a  good  instrument,  with  reasonable 
care  and  caution,  could  not  have  avoided." 

This  instruction  holds,  in  effect,  that  plaintiff  is  entitled  to 
recover  upon  showing,  with  other  matters  which  need  not  be 
mentioned,  that  the  defendant's  employes  made  the  mistake 
shown  in  the  pleadings  and  evidence;  that  the  condition  of 
the  contract  for  the  transmission  of  the  message  relieved 
defendant  of  liability  for  mistakes  occurring  from  uncontrol- 
lable causes,  but  did  not  exempt  it  from  liability  for  the  neg- 
ligence of  its  employes;  and  that  the  burden  of  proof  rests 
upon  defendant  to  show  that  the  mistake  occurred  from 
uncontrollable  causes.  This  instruction,  in  tliis  regard,  is  in 
conflict  with  the  doctrine  announced  by  this  court  many 
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years  ago,  and  ever  since  recognized,  in  Sweatland  v.  Illi* 
nois  i&  Mississippi  Tel,  Co,,  27  Iowa,  433.  The  condition 
of  the  contract  for  transmission  of  the  message  in  that  case 
is  substantially  like  the  one  involved  in  this.  This  court 
then  held  that  '^  the  plaintiff,  to  recover,  must  prove  some- 
thing more  than  a  mistake  and  damage.  He  must  show  that 
the  mistake  was  caused  by  the  fault  of  the  defendant,  and 
that  it  might  have  been  avoided  if  the  defendant's  instru- 
ments had  been  good  ones,  and  if  defendant's  agent  had  pos- 
sessed the  requisite  skill,  and  exercised  the  proper  care  and 
diligence,  in  respect  to  the  transmission  and  receipt  of  the 
message  in  question." 

The  instruction  above  quoted  not  only  imposes  liability 
upon  defendant  upon  simple  proof  of  the  mistake,  without 
evidence  of  negligence,  but  imposes  upon  defendant  the  bur- 
den of  proving  that  there  was  no  negligence,  for  the  ijeason 
that  the  mistake  occurred  through  uncontrollable  causes.  It 
makes  the  defendant  liable  without  proof  of  negligence,  and 
does  not  permit  escape  of  liability,  except  upon  proof  made 
by  defendant  that  there  was  no  negligence.  The  instruction 
is  not  only  in  conflict  with  the  prior  decision  of  this  court, 
but  is  clearly  wrong  upon  principle. 

For  the  errors  in  it,  the  judgment  of  the  district  court  is 

Eeversed. 


i  80    435' 


Weidnee  v.  Thompson  et  al. 

00  ^30|  1.  Mortgage:  dischabgb  of  record:  intervenino  judgment  uen: 
revival  of  mortgage  to  defeat  judgment.  Plaintiff 's  son  exe- 
cated  a  note  and  mort^^rage,  and  afterwards  conveyed  the  premises  to  the 
mortgagee,  who  conveyed  them  to  the  plaintiff,  and  the  plaintiff  gave 
his  note,  with  security,  for  the  debt  evidenced  by  his  son's  note,  and  the 
holder  of  the  original  note  gave  it  to  the  plaintiff,  marked  **  paid,**  and 
canceled  the  mortgage  of  record.  Bat  before  the  son  had  conveyed  the 
land  defendants  procured  a  judgment  against  him,  which  was  a  lien  on 
the  land  next  to  the  mortgage,  and  they  were  about  to  sell  the  land  ov 


Digitized  by 


Google 


JUNE  TERM,  1886. 


Weidiier  v.  Thompson  et  al. 


an  execution  issued  upon  their  judgment.  Plaintiff  then  brought  th  ii 
action  to  have  the  mortgage  reinstated  as  a  first  lien  on  the  land,  and  to 
foreclose  the  same.  Held  that,  as  there  was  no  intention  on  tiie  part  of 
of  the  mortgagor,  the  mortgagee  and  plaintiff  that  the  mortgage  should 
be  kept  alive,  the  cancellation  could  not  be  set  aside,  but  that  plaintiff 
was  entitled  to  clear  his  title  of  the  lien  of  the  judgment  by  paying  it. 

Appeal  from  Page  District  Court. 

Thubsday,  June  10. 

Action  in  chancery  to  set  aside  the  cancellation  of  a  mort- 
gage, and  to  foreclose  the  same.  A  decree  was  entered 
declaring  that  the  land  mortgaged  is  not  subject  to  defend- 
ant's judgment,  which  differs  from  the  relief  prayed  for  in 
the  petition.     Defendants  appeal. 

S.  C,  MoPherrin^  for  appellants. 

.Clark  cfe  Parslow  and  W.  W,  Morsmari^  for  appellee. 

Beck,  J. — I.  The  undisputed  facts  of  this  case  are  as  fol- 
lows: A  son  of  plaintiff  executed  a  mortgage  upon  certain 
real  estate  to  one  Foley  to  secure  an  indebtedness  of  $2,000. 
The  mortgagor  conveyed  the  real  estate  to  Foley,  who  after- 
wards conveyed  it  to  plaintiff.  The  note  secured  by  the 
mortgage  was  marked  "  paid "  by  the  holder,  and  given  to 
plaintiff,  and  the  mortgage,  after  plaintiff  had  given  his  own 
note,  with  security,  for  the  amount  of  the  son's  debt,  was 
canceled  of  record.  The  transactions  were  had,  on  the  part 
of  plaintiff,  for  the  purpose  of  preventing  the  arrest  of  liis 
son,  or  he  was  induced  to  assume  the  debt  by  fear  that  his 
son  would  be  arrested  on  account  of  transactions  had  with 
Foley,  or  with  a  bank  of  which  he  was  cashier.  After .  the 
execution  of  the  mortgage,  and  before  the  conveyance  of  the 
real  estate  to  Foley,  one  of  the  defendants  recovered  a  judg- 
ment against  the  mortgagor.  The  other  defendant  is  the 
attorney  recovering  the  judgment,  who  claims  a  lien  thereon 
for  his  fees.     An  execution  having  been  issued  upon  the  judg- 
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ndants  seek  to  enforce  it  against  the  real  estate 
the  mortgage.    Plaintiff  in  this  action  asks"that  the 
n  of  the  mortgage  be  set  aside  on  the  ground  that  it 
le  purpose  of  the  parties  to  cancel  it,  and  it  was 
tintiff 's  interest  to  do  so.     He  also  prays  that  the 
be  foreclosed,  and  offers  in  his  petition,  if  he  be 
)  do  so,  to  pay  the  sum  due  upon  the  judgment, 
e  controlling  point  in  the  case  involves  the  consid- 
the  question  whether  the  mortgage  was  paid,  and 
led  to  be  canceled,  and  was  not  intended  to  subsist 
)r  the  benefit  of  plaintiff.     It  cannot  be  doubted 
w  will  look  to  the  intention  of  the- parties,  and  the 
the  plaintiff,  in  order  to  determine  whether  the 
is  to  be  regarded  as  paid  and  canceled.     The  fact 
J  canceled  of  record  will  not  avail  to  discharge  the 
if  the  parties  intended  that  the  lien  should*  con- 
plaintiff's  interests  demanded  it.     But  if  the  par- 
led  to  discharge  the  mortgage,  and  the  debt  was  in 
and  not  transferred  to  plaintiff,  the  cancellation 
d,  and  the  lien  be  regarded  as  discharged.     The 
that  plaintiff's  interest  would  have  been  better  pro- 
permitting  the  lien  to  stand  will  not  control  against 
ion,  clearly  established.     The  law   will  permit  a 
uch  a  case,  as  in  others,  to  act  and  contract  in  a 
hich  would  not  result  to  his  interest.     There  is  no 
f  decisions   upon  these  principles,  and   we  think 
3  dispute  between  counsel  in  relation  thereto, 
n  our  opinion,  the  evidence  clearly  shows  that  the 
tended  to  cancel  the  mortgage  and  discharge  the 
there  was  no  thought  or  wish  on  the  part  of  the 
to  preserve  it.     Plaintiff  does  not  stand  in  theposi- 
mortgagee  acquiring  the  mortgaged  land.     He  did 
iase  the  mortgage  debt;   the   mortgage  and   note 
y  it  were  not  transferred  to  him,  but  were  canceled, 
he  debt,  and  for  his  advance  received  the  convey- 
le  real  estate.     Either  as  a  volunteer,  or,  it  may  be, 
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upon  the  request  of  the  mortgagor,  the  payment  was  made. 
The  case  is  different  from  that  of  a  mortgagee  taking  a  con- 
veyance of  the  mortgaged  land  from  the  mortgagor,  wherein 
it  is  held  that  the  mortgage  will  not  merge  in  the  acquired 
title.  The  cases  cited  by  plaintiff's  counsel  are  of  this  char- 
acter. We  conclude  that,  the  mortgage  debt  having  been 
paid,  the  plaintiff  cannot  set  up  the  canceled  mortgage  to 
defeat  defendant's  judgment. 

The  plaintiff  offers  in  his  petition,  if  the  court  so  requires, 
to  pay  the  judgment.  He  ought  to  be  permitted  to  do  so. 
The  decree  dismissing  plaintiff's  petition  will  so  provide. 
Such  a  decree  may,  at  plaintiff's  option,  be  entered  in  this 
court 

Ebvebsed. 


Phillips  v.   Follbt,    Defendant,    and   Buttbbfibld, 
Garnishee. 

1.  Appeal  to  the  Supreme  Court:  jubisdictiok:  abstract  must 
SHOW  NOTICE  OF  APPEAL.  Service  of  notice  of  appeal  on  the  adverse 
party,  and  on  the  clerk  of  the  court  below^,  is  essential  to  give  this  court 
jurisdiction  of  the  appeal ;  and  the  fact  that  such  service  has  been  made, 
like  any  other  fact  essential  to  jurisdiction,  should  be  stated  in  the 
abstract.  Pittman  v.  Pittman,  56  Iowa,  706,  and  Green  v.  Ronen,  59 
Id.,  83,  followed. 

ApjpAal  from  O^Brien  Circuit  Court. 

Thursday,  June  10- 

P.  JR.  Bailey^  for  plaintiff. 

Burrett  <6  BulUe^  for  garnishee. 

Keed,  J. — This  cause  was  submitted  on  an  abstract,  which 
recites  that  plaintiff  instituted  a  suit  by  attachment  against 
defendant,  before  a  justice  of  the  peace,  and  that  C.  F.  But- 
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terlield  was  garnished  as  a  supposed  debtor  of  defendant; 
that  the  garnishee  answered  admitting  an  indebtedness  of 
$10  to  defendant,  but  alleging  that  the  same  was  exempt 
from  execution;  that  no  appeamnee  was  made  by  defendant; 
that  the  justice  entered  an  order  discharging  the  gar- 
nishee; and  that  an  appeal  was  taken  from  this  order  by 
plaintiff  to  the  circuit  court,  where  the  garnishee,  in 
addition  to  the  answer  made  by  him  before  the  justice, 
pleaded  that  the  justice  had  no  jurisdiction  of  the  defend- 
ant. It  is  also  alleged  that  the  circuit  court  discharged  the 
garnishee,  and  that  the  judge  of  that  court  signed  a  certifi- 
cate, in  which  he  certified  that  certain  questions  of  law  arose 
upon  the  trial  of  the  case  upon  which  the  opinion  of  this  court 
is  desired,  which  certificate  is  set  out  in  the  abstract;  but  no 
notice  of  appeal  is  contained  in  the  abstract,  nor  is  it  recited 
that  such  notice  was  served  in  the  case,  or  that  an  appeal  was 
taken.  On  this  state  of  the  record  ^ve  cannot  consider  the 
questions  certified.  Service  of  notice  of  appeal  upon  the 
adverse  party,  and  upon  the  clerk  of  the  circuit  court,  is 
essential  to  give  this  court  jurisdiction  of  the  csiuse,  and  the 
facts  essential  to  the  jurisdiction  of  the  court  should  be 
stated  in  the  abstract.  PUtman  v.  Pittmariy  56  Iowa,  769; 
Green  v.  JSonen,  59  Id.,  83. 
The  cause  must  be 

Dismissed. 


The  U.  S.  Expbess  Co.  bt  al.  v.  Hbndbbson,  Jitdge. 

1.  Witness :  refusal  to  produce  books:  crimination  op  emplotek  : 
contempt.      The  agrent  of  an  express  company  and  of  a  railroad  com- 
pany is  not  excused,  by  §  3647  of  the  Code,  from  obeying^  a  subpoona  of 
the  grand  jury,  requiring  him  to  produce  oertain  books  of  the  corpora- 
^  tions,  for  the  purpose  of  showing  thereby  that  the  corporations  hare 

6  been  guilty  of  transporting  intoxicating  liquors  contrary  to  law,  on  the 
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grround  that  the  books  woald  cniniaate  his  employers;  and,  for  refusing 
to  obey,  the  witness  in  this  case  was  properly  adjudged  guilty  of  con- 
tempt. 

Thursday,  June  10. 

r 

J.  H.  Blair  and  A.  C.  Daily ^  for  plaintiffs. 
A.  J,  BakeVj  Attorney-general^  for  defendant. 

Adams,  Ch.  J. — This  is  an  action  in  certiorari.  The 
plaintiffs,  the  United  States  Express  Company  and  Central 
Iowa  Railway  Company  and  A.  W.  Frazier,  filed  a  peti- 
tion for  a  writ  of  certiorari  in  this  court,  setting  up 
that  the  defendant,  H.  C.  Henderson,  as  judge  of  the  dis- 
trict court  of  Hardin  county,  had  exceeded  his  jurisdiction, 
in  that  he  had  adjudged  the  plaintiff  Frazier  guilty  of  con- 
tempt in  refusing  to  produce  certain  books  of  the  plaintiff 
corporations  before  the  grand  jury,  as  required  by  the  sub- 
poena; the  object  of  calling  for  the  books  being  to  show 
that  the  plaintiff  corporations  had  been  guilty  of  a  crime  in 
transporting  intoxicating  liquor  in  violation  of  law.  The 
plaintiff  Frazier  was  the  agent  or  employe  of  the  plaintiff 
corporations,  and  refused  to  produce  the  books  because  they 
would  criminate  liis  employers,  basing  his  right  to  so  refuse 
upon  section  3647  of  the  Code.  The  writ  was  issued  as 
prayed  for,  and  the  district  judge  made  a  return  thereto, 
showing  substantially  the  facts  as  above  set  forth.  The 
plaintiffs  demurred  to  the  answer,  and  the  question  presented 
is  as  to  whether  the  plaintiffs  were  entitled  to  the  writ.  In 
car  opinion,  they  were  not. 

We  think  that  the  court  was  right  in  adjudging  Frazier  to 
be  in  contempt.  The  only  question  raised  is  as  to  whether 
it  was  the  privilege  of  the  witness  to  refuse  to  produce  the 
books  under  the  section  of  the  Code  above  cited.  The  sec- 
tion preceding  the  section  cited,  is  as  follows:  "Section  3646. 
N'o  witness  is  excused  from  answering  a  question  upon  the 
mere  ground  of  civil  liability.''      And  the  section  cited  is  as 
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follows:  "Section  3647.  But  when  the  matter  sought  to  be 
elicited  would  tend  to  render  him  criminally  liable,  or  expose 
him  to  public  ignominy,  he  is  not  compelled  to  answer  any 
question,  except  as  provided  in  the  next  section."  If  it  had  been 
claimed  that  the  books  called  for  tended  to  render  the  wit- 
ness criminally  liable,  it  may  be  that  he  could  not  properly  be 
required  to  produce  them.  But  the  claim  is  simply  that 
they  tended  to  render  the  witness'  emplot/ers  criminally  lia- 
ble. The  case,  it  seems  to  us,  is  not  different  from  any 
other  where  a  witness  is  asked  to  produce  a  book  or  paper 
of  his  employer.  If  the  book  or  paper  is  not  within  his 
control,  that,  of  course,  would  be  sufficient  reason  for  not 
producing  it.  But  the  refusal  in  this  case  is  not  based  upon 
that  ground.  It  is  based  upon  the  identity  of  the  witness 
with  his  employers.  But  the  fact  the  employers  had  taken 
on  a  corporate  character  did  not  identify  with  themselves  an 
employe  to  any  greater  extent  than  any  employe  is  identified 
with  his  employer. 

In  our  opinion,  the  writ  of  certiorari  should  be 

Dismissed. 


Gardner  v.  Early  et  al. 

Tax  Sale  and  Deed:  delinquent  taxes  not  brought  forward: 
SALE  INVALID :  CODE,  §  845.  A  sale  of  land  for  tlie  taxes  of  1875, 
made  at  an  adjourned  sale  in  Pebarary,  1877,  where  the  treasurer  failed  to 
note  in  the  tax  books  of  1876  that  the  taxes  of  1875  were  delinquent,  as 
required  by  §  845  of  the  Code,  held  invalid,  following  cases  cited  in 
gg     ^  opinion.      If  the  sale  had  been  made  before  the  treasurer  received  the 

fi44   194|  tax  books  for  that  year,  which  was  November  first,  held  (arguendo)  that 

it  would  have  been  valid. 

2.  :    ' :   :   oonclusitenbss  op  deed.      A  deed  issued 

pursuant  to  such  invalid  sale  does  not,  under  g  897  of  the  Code,  estop 
the  holder  of  the  patent  title  from  asserting  that  the  sale  was  made 
in  violation  of  §  845. 

3.  :  :   :   tbrhs  on   which   deed  bet  aside.      In 

such  case  equity  and   public   policy  require  that  the  tax  deed  should 
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not  be  set  asida  at  the  suit  of  the  holder  of  the  patent  title  unless  he  is 
willing  and  offers  to  do  equity;  that  is,  pay  the  taxes  or  amount  paid 
by  the  purchaser.  Whether  he  should  pay  anythinj?  in  addition  to  the 
taxes  is  a  question  which  does  not  arise,  and  is  not  considered,  in  this 
case.  ^ 

Appeal  from  Sao  District  Court. 
Thursday,  June  10. 

Action  to  set  aside  a  tax  deed  because  of  the  invalidity  of 
the  sale.  A  demurrer  to  the  petition  was  overruled,  and  the 
defendants  appeal. 

S.  M,  Elwoody  E.  R.  Daffie  and  Joy,  Wright  (&  Iladson^y 
for  appellants. 

Mason  <&  Thomas  and  Cole,  Mo  Vey  <&  Clark,  for  appel- 
lee. 

Seevers,  J. — For  the  purpose  of  this  case  the  following 
facts  must  ba  conceded:  That  the  plaintiff  is  the  owner  of  the 
patent  title  to  the  real  estate  in  controversy,  and  that  the 
taxes  thereon  for  1875  were  unpaid  and  delinquent;  that  the 
county  treasurer  duly  advertised  the  real  estate  for  sale 
on  the  first  Monday  in  October,  1876;  that  such  sale  was 
regularly  adjourned  until  the  fifth  day  of  Feburary,  1877, 
when  it  was  sold  for  the  taxes  of  1875,  and  a  certificate  of 
sale  issued  to  the  purchaser,  in  pursuance  of  which  a  deed 
was  afterwards  duly  executed  by  the  treasurer  to  one  of  the 
defendants;  that  on  the  first  day  of  November,  1876,  the  tax- 
list  for  that  year  came  into  the  hands  of  the  treasurer,  and 
he  failed  to  bring  forward  and  enter  on  said  list  the  tax  of 
1875.  Because  of  the  failure  of  the  treasurer  the  plaintiff 
insists  that  the  sale  is  invalid.  The  court  adopted  this 
view. 

L     It   is   provided   by  statute   that   "  the   treasurer,    on 
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receiving  the  tax-book  for  each  year,  shall  enter  upon  the 
1.  TAX  sale  same,  in  separate  columns,  opposite  each  parcel 
finqiwntt'axS  of  real  property  or  person's  name,  on  which,  or 

not  brought  .      .       i  ,  .  .  i   /.         .  i 

forward:  sale  against  whom,  any  tax  remains  unpaid  tor  either 

invalid:  Code,      ^  ,.  , 

§»«•  of  the  preceding  years,  the  year   or  years   tor 

which  delinquent  taxes  so  remain  due  and  unpaid;  and  any 
sale  for  the  whole  or  any  part  of  such  delinquent  tax  not  so 
entered  shall  be  invalid."  Code,  §  845.  When  the  tax-list 
*a8  placed  in  the  hands  of  the  treasurer,  on  the  first  day  of 
IS'ovember,  1876,  the  tax  of  1875  was  delinquent  and  unpaid. 
He  therefore  was  required  to  enter  on  the  tax  book  or  list 
for  1876  the  fact  that  the  taxes  for  1875  were  unpaid.  This 
he  failed  to  do,  and  the  consequence  of  such  failure  is 
declared  to  be  that  the  sale  for  such  taxes  shall  be  invalid. 
There  is  no  ambiguity  in  the  statute.  Its  meaning  is  clear 
and  certain,  and  leaves  no  room  for  construction.  The  sale 
is  invalid  and  void,  and  without  force  and  eflFect,  at  the 
option  of  the  owner  of  the  patent  title,  for  want  of  power  to 
make  it,  and  yet  it  may  be  true  that  the  sale  and  deed  would 
ripen  into  a  perfect  title  by  reason  of  the  lapse  of  time. 
Code,  §  902;  Trulock  v.  Bentley,  67  Iowa,  602.  The  power 
to  make  the  sale  is  not  derived  from  the  tax-list,  but  from 
the  statute.  Abell  v,  Cross^  17  Iowa,  171:  Preston  v.  Van 
Gorder,  31  Id.,  250;  Parker  v.  Sexton,  29  Id.,  421.  If  no 
such  power  can  be  found  in  the  statute,  then  it  does  not 
exist. 

The  power  to  sell  is  undoubtedly  conferred  on  the  treas- 
urer by  statute,  but,  when  exercised  under  the  circumstances 
above  stated,  thtf  statute  in  express  terms  declares  the  sale  to 
be  invalid.  This,  it  seems  to  us,  is  an  end  of  the  inquiry. 
At  least  this  court  has  so  held  and  determined  in  Cummings 
V.  Eastony  46  Iowa,  183;  Hough  v.  Easley,  47  Id.,  S30; 
Jiskav.  Ringgold  Co,,  57  Id.,  630;  Parker  v.  Cochran,  64 
Id.,  757.  In  view  of  these  decisions,  and  their  conclusiveness, 
it  would  seem  that  nothing  more  need  be  said;  but  as  coun- 
sel, with  great  ingenuity  and  much  earnestness,  have  pre- 
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Beated  several  reasons  why  the  constraction  of  the  statute  we 
understand  to  have  been  adopted  ia  the  cited  cases  is  not 
correct,  a  brief  reference  thereto  may  not  be  inappropriate. 

II.  It  is  urged  that,  if  the  sale  had  taken  place  prior  to 
the  first  day  of  November,  1876,  it  would  have  been  valid. 
This  is  undoubtedly  true,  and  therefore  it  is  said  by  defend- 
ants  that  the  power  to  sell  is  derived  from  the  tax-list  of  1875, 
and  that,  as  the  treasurer  had  complete  jurisdiction  and 
power  to  make  or  commence  the  sale,  he  had  the  power  to 
complete  it.  But,  as  we  have  seen,  the  power  to  sell  is 
derived  from  the  statute,  and  he  had  the  power  to  complete 
the  sale  upon  compliance  with  the  statute,  and  not  otherwise. 
When  he  failed  to  comply  with  the  statute,  his  power  to  sell 
for  the  delinquent  taxes  was  abrogated  or  taken  away.  It 
seems  to  us  that  an  act  which  the  statute  declares  invalid 
cannot  be  said  to  be  authorized  or  recognized  by  statute. 
We  do  not  regard  it  as  material  whether  the  sale  is  absolutely 
void  or  merely  voidable.  In  either  case  the  plaintiff  is 
entitled  to  have  the  deed  set  aside. 

III.  It  is  said  that  the  "  tax  deed  issued  under  this  sale 
estops  plaintiff  from  asserting  or  claiming  that  the  sale  was 

. ,  made  in  violation  of  the  provision  of  section  845 

cluslken^'of  ^^'  ^^^  Codc."  This  is  based  upon  the  thought 
deed.  ^|^^|.  ^.j^^  ^^^  jg  ^^^de  couclusivc  evidence  of  the 

manner  of  selling  the  property,  and  that  it  was  conducted  in 
all  respects  as  directed  by  law.  Code,  §  897.  As  to  this 
we  desire  simply  to  say  that  the  deed  cannot  be  regarded  as 
conclusive  evidence  of  a  sale  which  the  treasurer  had  no 
power  to  make. 

IV.  The  plaintiff  made  no  tender,  nor  is  it  stated  in 
the  petition  that  he  is  ready  and  willing  to  pay  whatever 

, .   amount  may  be  found  due  the  purchaser  at  the 

miwhichdeSi  ^^  ^^®'  *"^  therefore  appellants  insist  that  the 
set  aside.        demurrer  for  this  reason  should  have  been  sus- 
tained.      It  is  said,  as  the  tax  was  legally  levied  and  assessed, 
and  it  was  the  duty  of  the  plaintiff  to  hivj  paid  the  taxes, 
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that  he  can  only  have  the  deed  set  aside  on  condition  that  he 
now  does  that  which  it  was  his  duty  to  do.  It  has  been 
held  in  a  number  of  cases,  where  the  sale  has  been  held  void- 
able, that  the  owner  must  pay  the  taxes  which  were  legally 
assessed,  as  a  condition  precedent,  before  the  deed  will  be 
set  aside  at  his  instance.  In  none  of  those  cases  was  the 
deed  set  aside  because  the  treasurer  did  not  have  the  power 
to  make  the  sale.  In  discussing  this  question  it  will  be 
assumed  that  the  taxes  at  the  time  of  the  sale  had  ceased  to 
be  a  lien,  but  it  does  not  follow  that,  against  the  owuer,  no 
lien  could  be  subsequently  acquired  by  bringing  forward  the 
taxes,  and  entering  them  in  the  tax-book  for  some  subsequent 
year.  Be  this  as  it  may,  the  failure  to  bring  forward  the 
taxes  clearly  did  hot  amount  to  payment;  and,  this  being 
so,  the  owner  remained  liable  to  pay  the  same  to  the  county, 
and  such  liability  without  doubt  could  have  been  enforced. 
Instead  of  doing  this,  the  land  was  offered  for  sale  for  taxes, 
which  it  was  the  duty  of  the  owner  to  pay.  At  such  sale, 
made  at  the  instance  of  the  state  and  county,  a  person  under 
whom  the  defendants  claim  bid  the  amount  of  the  taxes  due, 
and  became  the  purchaser,  and  a  deed  has  been  made  in  pur- 
suance of  such  sale,  which,  if  valid,  vests  in  the  pur- 
chaser the  title  of  the  owner,  and  of  the  state  and  county. 
The  sale  and  deed,  however,  are  invalid,  but  the  purchaser 
has  discharged  a  debt  which  the  owner  was  bound  to 
pay.  The  purchaser  cannot  be  regarded  as  an  intermeddler. 
The  taxes  were  in  fact  paid  by  him,  and  such  payment  is 
beneficial  to  the  owner.  The  deed  upon  its  face  is  valid,  and 
the  plaintiff  asks  a  court  of  equity  to  set  it  aside.  This 
should  not  be  be  done  unless  the  plaintiff  is  willing  and  offers 
to  do  equity;  that  is,  pay  the  taxes  or  amount  paid  by  the 
purchaser.  In  aid  of  this  well-established  rule  in  equity 
public  policy  may  be  invoked,  for  the  public  welfare  requires 
that  taxes  should  be  paid,  and  that,  where  the  owner  fails, 
other  persons  will  do  so  by  purchasing  the  land  when  offered 
for  sale  by  the  state  and  county.     The  sale  is  public,  and  tlie 
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presumption  must  obtain  that  the  owner  has,  or  is  bound  to 
have,  knowledge  of  the  sale,  and  he  is  bound  to  know 
whether  he  has  paid  his  taxes.  Tiie  purchaser  should  there- 
fore be  protected  to  the  extent  that  the  right  obtained  should 
not  be  set  aside*  except  on  condition  of  repayment  bj  the 
owner,  provided  the  taxes  have  been  legally  levied,  and 
have  not  been  paid.  We  do  not  feel  called  upon,  and  it  would 
be  improper,  to  say  what  amount  the  plaintiff  must  pay,  if 
anything,  in  addition  to  the  taxes,  because  such  question  has 
not  been  argued  by  counsel,  and  therefore  nothing  said 
herein  should  be  regarded  as  intimating  an  opinion  on  this 
subject. 

The  judgment  of  the  district  court  is 

Ketebsed. 


Lyons  &  Diokey  v.  Hamilton  et  al. 

1.  Jury:  continuance  op  cause  after  panel  forked:    jury  dis- 

charged. Where  a  jury  is  impaneled  to  try  a  cause,  and  an  order  of 
continuance  is  then  made, — not  a  mere  adjournment  of  the  court,  but  a 
continuance  of  the  cause  to  another  day  in  the  term, — the  jury  should  be 
regarded  as  dischar^d,  and  it  is  error  in  such  a  case  to  require  a  party 
to  proceed,  against  his  objection,  to  try  the  case  before  such  jury. 

2.  Fraudulent  Conveyance:    knowlbdgb  and  intent  of  pur- 

chaser. Where  a  purchaser  of  property  is  not  a  creditor  of  the  seller, 
but  a  mere  volunteer,  and  the  seller  intends  by  the  sale  to  hinder,  delay 
or  defraud  his  creditors,  it  is  not  necessary,  in  order  to  invalidate  the 
sale,  to  show  that  the  purchaser  bought  with  a  like  fraudulent  intent. 
It  is  enough  if  it  be  shown  that  the  purchaser  had  knowledge  of  such 
facts  as  should  charge  him  with  notice  of  the  fraudulent  intent  of  the 
seller. 

3.  Attachment:  knowledge  of  claihbt  third  partt:   evidence. 

An  officer  about  to  levy  an  attachment  is  bound  by  actual  notice, 
received  before  the  levy,  that  one  not  the  debtor  claims  the  property; 
{SUwart  V.  Smith,  60  Iowa,  275;)  and  in  an  action  against  him  by  such 
claimant,  evidence  of  such  notice  is  admissible. 
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: : i    ■ 

Appeal  from  Carroll  District  Court. 

Friday,  June  11. 

This  is  a  controversy  involving  the  ownership  of  a  stock 
of  agricultural  implements.  The  plaintiffs  claim  to 
be  the  owners  by  virtue  of  a  sale  of  the  property  made  to 
them  by  one  Eaton.  It  is  conceded  that  Eaton  was  the 
owner  of  the  goods,  but  the  defendant  Barbee,  who  was  a 
creditor  of  Eaton,  claims  that  the  sale  and  transfer  under 
which  plaintiffs  assert  title  to  the  property  was  fraudulent  as 
to  the  creditors  of  Eaton.  Barbee  disregarded  the  sale,  and 
caused  the  defendant  Hamilton,  who  is  sheriff  of  Carroll 
county,  to  levy  an  attachment  upon  the  property,  which  was 
sold  by  the  sheriff  to  satisfy  the  claim  of  Barbee.  The 
plaintiffs  seek  by  this  action  to  recover  the  value  of  the 
goods.  There  was  a  trial  by  jury,  and  a  verdictxand  judg^ 
ment  for  the  plaintiffs.     Defendants  appeal. 

Cole,  Mc  Vey  <&  Clark^  for  appellants. 
Geo.  W.  Paine^  for  appellees. 

RoTHROCK,  J. — I.     The  jury  was  impaneled  and  sworn  to 

try  the  cause  on   the  evening  of  April  21st,  and  thereupon 

the  court  adjourned  until  the  following  morning. 

1.  jury: con-     ^       ^,  .  *       .,  ^  ^ -i      i         i    .      ./»• 

tinuance  of      Kjn  the  next  morninf?,  April  22d,  the  plaintins 

caase  after  07        r  7  r 

pane^[«jmed:  filed    an    amended   and     substituted     petition. 

charged.  The  defendants  moved  for  a  continuance  of  the 

cause  until  the  next  term  of  court.  The  motion  was  over- 
ruled, but  the  defendants  were  given  until  the  next  day, 
April  23d,  to  prepare  for  trial,  and  the  cause  was  continued 
until  that  day.  The  court  therefore  took  up  another  cause  for 
trial  by  jury  and  a  jury  was  impaneled  and  sworn,  and  the  cause 
tried  on  that  day.  The  panel  for  the  trial  of  that  case  was 
made  up  from  nine  of  the  jurors  who  had  been  impaneled 
and  sworn  in  this  case,  and  three  others  taken  from  the  ven- 
ire.   The  trial  of  that  cause  occupied  that  day.    On  the  morn- 
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ing  of  the  next  day,  April  23d,  this  cause  was  called  for  trial. 
The  defendants  moved  to  set  aside  the  panel  of  jurors  who 
had  been  sworn  on  the  twenty-first  of  April,  and  to  impanel  a 
jury  for  the  trial  of  the  cause.  The  motion  was  overruled. 
Appellants  assign  this  ruling  of  the  court  as  error.  We 
think  the  motion  should  have  been  sustained.  Every  proper 
safeguard  should  be  employed  by  courts  to  protect  the  rights 
of  the  parties  by  keeping  the  minds  of  the  jury  free  from  bias 
and  undue  influences  and  impressions,  so  that,  when  they 
come  to  determine  the  rights  of  the  parties,  they  may 
do  so  untrammeled  by  any  improper  considerations.  The 
law  requires  that,  if  the  jury  are  permitted  to  separate  during 
the  trial,  they  must  be  advised  by  the  court  that  it  is  the 
duty  of  each  one  of  them  not  to  converse  with  any  other  of 
them,  or  with  any  person,  nor  to  suffer  himself  to  be 
addressed  by  any  other  person,  on  any  subject  of  the  trial,  and 
that  during  the  trial  it  is  the  duty  of  each  one  of  them  to  avoid, 
as  far  as  possible,  forming  any  opinion  thereon  until  the  cause 
is  finally  submitted  to  them.     Code,  §  2792. 

It  is  to  be  presumed  that,  when  the  court  adjourned  on 
the  evening  of  the  twenty-first  of  April,  the  jury  were  prop- 
erly admonished;  and, if  the  court  had  entered  upon  trial  of 
the  cause  on  the  next  morning,  there  would  have  been  no 
reason  for  any  objection  to  the  jury;  or  if  the  court  had 
adjourned  from  Saturday  until  Monday,  or  for  any  other  rea- 
sonable time,  there  would  be  no  good  reason  why  the  jury 
should  not  proceed  to  hear  and  determine  the  cause.  But 
that  is  quite  another  thing  from  a  continuance  of  the  cause, 
and  impaneling  most  of  the  jury  in  another  action,  and  try- 
ing it,  and  then  taking  up  this  case.  The  court  was  in  ses- 
sion, and  the  members  of  the  jury  who  had  been  chosen  to 
try  this  cause  were  engaged  in  hearing  and  determining 
another  case.  They  were,  during  the  adjournments,  exposed 
to  all  the  influences  which  pervade  courts  of  justice, — liti- 
gants and  other  interested  persons.  Their  minds  were  drawn 
away  from  this  cause,  which  they  had  been  sworn  to  try  and 
ToL.  LXIX— 4 


Digitized  by 


Google 


50  SUPEEME  COCTRT  OF  IOWA, 

Lyons  &  Dickey  v.  Hamilton  et  al. 

determine.  We  think  it  is  surely  the  safer  rule  to  require 
that,  after  such  other  service  was  concluded,  the  parties 
should  be  given  the  right  to  peremptory  challenge,  and  to 
challenge  for  cause.  If  we  were  to  approve  the  ruling  of 
the  court  in  this  case,  we  might  for  the  same  reason  be  called 
upon  to  approve  a  disbanding  of  the  jury  for  three  or  fire 
days,  or  a  week,  and  in  the  mean  time  using  the  members  of 
the  jury  in  trying  other  causes.  The  safer  rule  is  that 
where  a  jury  is  impaneled,  and  an  order  of  continuance  is 
made, — not  a  mere  adjournment  of  the  court,  but  a  contin- 
uance of  the  cause  to  a  day  in  the  term, — the  jury  should  be 
regarded  as  discharged. 

II.     As  the  cause  must  be  reversed  for  the  error  above 

pointed  out,  it  is  unnecessary  to  determine  many  of  the  other 

questions  discussed   by  counsel.       In  view  of  a 

2.  PBAUDU-  1 

an c©^- Iniowf-  ^^^  trial,  howcver,  it  is  proper  to  say  that  we 
tent^of pu?"  tliiiik  the  court  should  have  been  more  explicit 
chaser.  j^  ^^^  instructions  pertaining  to  what  constitutes 

a  fraudulent  sale  of  property  as  to  the  creditors  of  the  seller. 
Where  a  purchaser  of  property  is  not  a  creditor,  but  a  mere 
volunteer,  and  the  seller  intends  by  the  sale  to  hinder,  delay 
or  defraud  his  creditors,  it  is  not  necessary  that  it  should  be 
shown  that  the  purchaser  bought  "  with  a  like  fraudulent 
intentP  It  is  enough  if  it  be  shown  that  the  purchaser  had 
knowledge  of  such  facts  as  should  charge  him  with  notice  of 
the  fraudulent  intent  of  the  seller. 

There  was  evidence  introduced  upon  the  trial  which  tended 
to  prove  that  the  defendant  Hamilton  had  notice  of  the  claim 
3.  ATTACH-       of  the  plaintiflEs  before  he  received  the  writ  of 

edge  of  claim  attachment  which  he  levied  upon  the  property, 
by  third  r«,  .  .  ,  ,        j     ...   j  o/       ^^ 

party.  This  evidence  was  properly  admitted.       otewari 

V.  Smithy  60  Iowa,  275. 

Ueversed. 
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Hanna  &  Henderson  v.  Collins. 

1  69      51' 
111     0(J4 

1.  Contract:    beal-estate    broker:    when    commission    earned.  . 

When  a  real-estate  broker  undertakes  to  find  a  purchaser  for  a  client^s   !ii9    |g 
real-estate,  he  is  entitled  to  his  commission  when  he  has  procured  a  ~' 

customer  who  is  able  and  willing  to  buy  the  property,  and  with  whom 
the  principal  enters  into  negotiations  which  result  in  its  purchase  by 
him.    BlodgeU  v.  Railroad  Co,,  63  Iowa,  606,  followed. 

2.  Appeal  to  Supreme  Court:  less  than  $100:  quESTiON  of  pact 

NOT  TRIED.  In  cases  involvinsr  less  than  $100,  this  court  has  no  juris- 
diction to  consider  questions  of  fact  certified  by  the  trial  court,  but  only 
questions  of  law.    (Code,  §  3173.) 

Appeal  from  Page  Circuit  Court, 

Friday,  June  11. 

Plaintiffs,  who  are  real-estate  agents,  brought  this  action 
to  recover  a  commission  on  the  sale  of  certain  real  eatate. 
They  recovered  a  judgment  in  the  court  below  from  which 
defendant  appealed. 

TT.  TF".  Morsmanj  for  appellant. 

Clark  dk  Paralow^  for  appellees. 

Ebcd,  J. — The  amount  involved  in  the  action  being  less 
than  $100,  the  circuit  judge  signed  the  following  certificate, 
on  which  the  cause  came  into  this  court:  "The  defendant 
was  the  owner  of  a  widow's  share  in  real  estate,  which  was 
not  set  off  to  her,  and  she  employed  plaintiffs,  who  are  real- 
estate  agents,  to  procure  a  purchaser  of  her  interest  in  the 
land;  and  plaintiffs,  pursuant  to  such  employment,  procured 
and  caused  one  Lewis  Akin  to  enter  into  negotiations  with 
defendant  for  the  purchase  of  her  said  interest;  and,  after 
the  commencement  of  said  negotiations,  more  than  sixty  days 
elapsed  without  the  parties  coming  to  an  agreement;  and  the 
said  Akin  told  the  defendant  that  he  could  not,  and  would 
not,  purchase  her  interest,  but  still  secretly  entertained  the 
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tliought  of  purchasing  the  same;  and  thereupon  the  defend- 
ant employed  a  lawyer  to  procure  her  widow's  share  to  be 
set  off  to  her,  and  did  institute  a  suit  for  the  allotment  of 
her  said  interest;  and  after  the  institution  of  said  suit  the 
said  Akin,  then  being  promised  assistance  by  another  party, 
who  had  purchased  the  interest  of  certain  heirs  in  the  same 
lands,  resumed  negotiations  with  the  defendant,  through  said 
lawyer,  which  resulted  in  the  purcliase  of  the  interest  of 
defendant  (before  the  suit  was  tried)  through  tlie  said 
attorney;  which  purchase  was  completed,  and  deed  fully  exe- 
cuted, without  the  knowledge  of  the  plaintiffs.  Is  the 
defendant  legally  liable  to  the  plaintiffs  for  either  the  reason- 
able value  of  their  services,  or  for  the  commission  agreed 
upon  at  the  time  of  their  employment?" 

Plaintiff's  undertaking,  as  shown  by  the  certificate,  was  to 
procure  a  purchaser  for  defendant's  interest  in  the  premises. 

1.  CONTRACT;  Wlicu  sucli  is  thc  Undertaking  of  the  agent  or 
£wker:Vhen  broker,  he  is  entitled  to  his  commission  when  he 
earned.  has  procured  a  customer  who  is  able  and  willing 
to  buy  the  property,  and  with  whom  the  principal  enters 
into  negotiations  which  result  in  its  purchase  by  him. 
Blodgett  v.  Railroad  Co.^  63  Iowa,  006.  The  question 
whether  plaintiffs  are  entitled  to  a  commission  on  the  sale  in 
question  depends,  then,  upon  whether  Akin  can  be  regarded 
as  a  purchaser  procured  by  them,  and  whether  the  purchase 
by  him  of  defendant's  interest  in  the  property  resulted  from 
the  negotiations  which  plaintiffs  induced  him  to  enter  into. 
But  it  is  very  apparent,  we  think,  that  these  are  questions 
solely  of  fact.     Whether  the  final  negotiation  between  Akin 

and  defendant's  attorney,  which  resulted  in  the 

2.  APPEAL  to  ,  // 

''"^T"iess  ^  ^^  property  to  him,  can  be  regarded  as  a 
questfon^of  Continuation  of  the  negotiation  which  plaintiff 
fiict  Dot  tried,  juju^ed  him  to  enter  into  with  defendant,  is  in 
no  sense  a  question  of  law,  but  must  be  determined  from  the 
evidence.  In  this  class  of  cases  we  have  jurisdiction  only  to 
determine  such  questions  of  law  as  may  be  certified  to  us  by 
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the  trial  judges.     Code,  §  3173.     As  the  questions  stated 
in  the  present  certificate  are  not  of  that  character,  we  do  not 
have  jurisdiction  to  determine  them. 
The  appeal,  therefore,  must  be 

Dismissed 


Greenwood  v,  Jenswold  et  al. 

Deed:  record:  index:  notice.  Where  the  record  of  a  deed  is  duly 
referred  to  in  the  proper  index,  the  index  charges  all  persons  with  con- 
structive notice  of  what  appears  of  record,  p-ovided  the  deed  is  such 
that  it  is  entitled  to  be  recorded  under  the  statute.  (Co(ie,  §  1942;  Bar- 
ney r,  LiUle^  15  Iowa.  527.) 


:  acknowledgment:  defective  certificate  :  record  :  no- 
tice. A  certificate  of  acknowledgment  which  states  that  the  person 
whose  name  is  signed  to  it  is  a  notary  public  in  and  for  some  city,  county 
and  state,  but  fails  to  state  what  city,  county  or  state,  except  as  this 
might  be  inferred  from  the  seal  attached,  held  insufficient  to  entitle  the 
instrument  to  record:  (WHlardv,  Cramer^  36  Iowa,  22;)  also  that  the 
record  of  it,  though  duly  indexed,  did  not  impart  to  third  persons  con- 
structive notice  of  the  grantee's  rights  in  the  property  conveyed. 


3.  :  DEFECTIVE  ACKNOWLEDGMENT  :  CHRATIVE  ACTS:  APPLICA- 
TION. Section  1966  of  the  Code  does  not  cure  an  acknowledgment 
which  is  defective  under  the  laws  of  this  state,  unless  it  is  shown  that 
it  was  made  according  to  the  laws  of  the  state  where  made.  Nor  does 
the  record  of  a  defectively  acknowledged  deed  cure  the  defect,  under  § 
1967  of  the  Code,  where  it  appears  either  that  the  grantors  did  not  sign 
the  deed,  or  else  that  the  deed  has  not  been  duly  recorded. 

Appeal  from  Palo  Alto  Circuit  Court. 

'    Friday,  June  11. 

Action  in  equity  to  determine  the  ownership  of  real  estate. 
From  the  decree  both  parties  appeal, 

Harrison  <b  Jenswold^  for  defendants, 

Soper^  Crawford  A  Carr^  for  plaintiff. 
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Seevers,  J. — In  1886,  John  S.  Wilcox  owned  the  real 
estate  in  controversy,  and  both  parties  claim  under  him.  The 
plaintiflf  claims  that  in  1866  Wilcox  conveyed  to  N".  G. 
Ohesebro,  and  that  the  latter  conveyed  to  the  plaintiff  in 
1867.  The  defendants  claim  that  the  conveyance  from  Wil- 
cox to  Ohesebro  was  not  properly  acknowledged  and  recorded, 
and  that  they  did  not  have  either  express  or  conBtructive 
notice  of  such  conveyance,  and  that  Wilcox  and  wife  in  1884 
conveyed  the  premises  in  controversy  to  E.  V.  Sweeting,  and 
that  he  afterward  conveyed  to  the  defendant  John  Jenswold, 
Jr.,  and  that  he  afterwards  conveyed  a  portion  of  the  prem- 
ises in  controversy  to  one  Danial,  aad  he  to  the  defendant 
Tobin.  John  Jenswold,  Jr.,  conveyed  the  residue  of  the 
premises  in  controversy  to  the  defendant  H.  J.  Jenswold. 
The  circuit  court  found  for  the  plaintiff,  as  against  John 
Jenswold,  Jr.,  and  the  defendant  Tobin,  and  found  in  favor  of 
H.  J.  Jenswold  as  to  the  real  estate  conveyed  to  him,  and  a 
decree  was  accordingly  entered. 

I.  The  material  question  is  whether  John  Jenswold,  Jr., 
should  be  charged  with  constructive  notice  of  the  convey- 
1.  deed:  ance  from   Wilcox  to  Ohesebro.     The  original 

aex :  notice,  deed  IS  not  before  us.  The  evidence  tends  to 
show  that  it  has  been  accidentally  destroyed.  What  pur- 
ports to  be  a  copy,  as  the  same  appears  of  record  in  the  re- 
corder's office,  was  introduced  in  evidence,  and  is  now  before 
us.  It  is  insisted  by  counsel  for  the  defendants  that  such 
conveyance  was  not  properl}'  acknowledged,  and  therefore 
was  not  entitled  to  be  recorded,  and  consequently  construc- 
tive notice  was  not  imparted  thereby.  No  objection  is  made 
to  the  sufficiency  of  the  entry  in  the  index  book.  This  being 
conceded,  the  defendants  were  charged  with  constructive 
notice  of  whatever  appeared  of  recoi*d,  provided  the  instru- 
ment was  one  which  under  the  statute  could  be  deemed  law- 
fully recorded.  Oode,  §  1942;  Barney  v.  Little^  16  Iowa, 
52T. 

It  is  provided  by  statute  "that  the  court  or  officer  taking 
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the  acknowledgment  must  indorse  upon  the  deed  or  other 

2. :  ao-     instrument  a  certificate  setting  forth  the  following 

menY-.^defeo-  particulars:  (1)  The  title  of  the  court  or  person 
cate :  notice,  before  whom  the  acknowledgment  *  *  ^ 
was  taken  *  *  *."  The  deed  in  question  purports  to 
have  been  acknowledged  before  a  notary  public  in  the  state  of 
Illinois^  and  the  material  portion  of  the  certificate  is  in  these 
words:  "I,  D.  W.  Coan,  a  notary  public  in  said  city  and  for 
said  county,  and  the  state  aforesaid,  do  hereby  certify,"  etc. 
This  certificate  purports  to  be  signed,  «^D.  W.  Coan,"  with  a 
notarial  seal  attached,  upon  which  are  these  words  and  letters: 
"D.  W.  Cone,  Notary  Public,  Elgin,  Illinois."  It  will  be 
observed  that  the  certificate  states  that  D.  W.  Coan  was  a 
notary  in  and  for  some  city,  county  and  state,  but  it  fails  to 
state  what  city,  county  or  state,  unless  this  can  be  sufficiently 
ascertained  from  the  seal.  Notaries  public  in  this  state  have 
jurisdiction  only  within  the  respective  counties  for  which 
they  are  appointed,  and  the  "title"  of  each  must  be  defined 
to  be  a  notary  public  for  some  county,  naming  it.  Unless  the 
certificate  so  states  it  is  worthless.  The  certificate  must 
show  the  "county  of  the  notary  public  making  it."  Willard 
V.  CrameTy  36  Iowa,  22.  This  case  is  precisely  in  point,  and 
it  also  holds  that  the  defect  in  the  certificate  cannot  be  aided 
by  the  seal.  We  feel  bound  to  follow  the  cited  case.  It  fol- 
lows that  the  conveyance  from  Wilcox,  under  which  the 
plaintiff  claims,  was  not  properly  acknowledged  and  recorded, 
and  therefore  the  defendant  John  Jenswold  was  not  charged 
with  constructive  notice  thereof.  The  defendant,  John  Jens- 
wold, Jr.,  testifies  that  he  did  not  hav^e  any  notice  of  such 
conveyance  at  the  time  Sweeting  conveyed  to  him,  and  we  are 
unable  to  conclude  that  he  had.  The  evidence  introduced  by  the 
plaintiff,  clearly,  we  think,  is  insufficient  to  overcome  the  posi- 
tive evidence  of  said  defendant,  who  further  testified  that  he 
paid  $480  for  the  land,  and  in  both  respects  he  is  corroborated 
by  the  witness  Call.  As  Jenswold,  Jr.,  is  a  purchaser  for 
value   without   notice,  it  becomes    immaterial  to   consider 
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whether  those  claiming  under  him  are  such  purchasers  or  not. 
»  II.  Counsel  for  plaintiff  contend  that,  conceding  the 
acknowledgment  to  be  defective,  yet,  as  the  deed  has  beau 
recorded,  such  defect  has  been  cured  by  the  pro- 
defective  ac-    visions  of  sections  1966  and   1967  of  the  Code. 

kuowledp- 

tfvoadts:'^ap.  "^'^^  ^^^^  Bcction  legalizes  all  conveyances  which 
plication.  j^^^g  i^^^^  acknowledged  or  proved  in  any  other 
state  in  accordance  with  the  laws  of  such  state.  There  is 
nothing  in  the  record  which  tends  to  show  that  the  Wilcox 
conveyance  to  Chesebro  is  acknowledged  or  proved  in  accord- 
ance with  the  laws  of  Illinois;  therefore  section  1966  of  the 
Code  has  no  application  to  the  case  in  hand.  Section  1967 
of  the  Code  legalizes  all  conveyances  defectively  acknowl- 
edged, which  were  "duly  recorded"  prior  to  the  thirtieth 
day  of  April,  1872.  It  lias  been  held  that  duly  recorded 
means  actually  recorded,  (^Brinton  v,  Seevers,  12  Iowa,  389,) 
and  it  is  held  in  Fo(jg  v.  HoloomJ)^  64  Iowa,  621,  that  before 
an  instrument  can  be  regarded  as  duly  recorded  it  must  appear 
from  the  record  of  the  instrument  that  "every  material  part 
of  the  instrument"  has  been  copied  into  the  record.  As  the 
original  deed  was  not  introduced  in  evidence,  it  is  impossi- 
ble to  determine  whether  it  has  been  correctly  copied  into  the 
record  or  not.  In  the  absence  of  all  evidence  to  the  contrary, 
the  presumption  must  obtain  that  the  record  is  a  correct  copy 
of  the  deed.  Now,  the  record  fails  to  show  a  valid  convey- 
ance from  Wilcox,  because  no  consideration  is  expressed  for 
it,  and  it  is  not  signed  by  Wilcox  or  his  wife.  It  is  certainly 
essential  that  a  conveyance  of  real  estate  should  be  signed 
by  the  grantor.  If  it  is  not,  it  cannot  be  enforced  between 
the  parties,  but  is  void  under  the  statute  of  frauds.  If,  then, 
the  conveyance  is  the  same  as  the  record,  no  title  passed  from 
Wilcox  to  Chesebro.  It  is  claimed,  however,  by  the  plaintiff 
that  the  evidence  shows  that  Wilcox  and  wife  did  sign  the 
deed  to  Chesebro.  If  this  be  so,  then  it  follows  that  the  deed 
has  not  been  "duly  recorded,"  for  it  certainly  must  be  re- 
garded that  the  omission  of  the  signatures  to  the  deed  is  the 
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omission  of  a  material  portion  thereof.  The  record  fails  to 
show  that  there  ever  was  a  valid  conveyance  from  Wilcox  to 
Chesebro,  and  therefore  one  or  the  other  of  the  alteratives 
above  stated  must  follow,  and  therefore  the  circuit  court 
erred  in  entering  a  decree  for  the  plaintiff. 

Reversed, 


Aegensingeb  &  Co.  V.  Cline  &  Sons. 

1.  Practice  in  Supreme  Court:  conflicting  evidence.    This  court 

will  not  interfere  with  the  findingr  of  fact  made  by  a  court  in  a  law 
action,  where  the  evidence  is  conflicting. 

2.  Sale:  contract:  right  to  return  goods.    Where  the  purchaser  of 

goods  by  the  terms  of  the  contract  reserves  the  right  to  return  all  or  a 
part  of  the  jroods,  if.  when  received,  they  do  not  suit  him,  paying  only 
for  those  which  he  keeps,  he  can  exercise  that  right  so  long  as  the  goods 
are  in  his  possession;  and  he  does  not  forfeit  such  right  by  pointing  out 
to  the  seller  wherein  the  goods  fail  to  comply  with  the  contract  in  price 
and  quality,  and  demandmg  a  correction  of  the  bill  to  conform  there- 
with. 

Appeal  froyn  Guthrie  Circuit  Court, 

Saturday,  Sepfember  26. 

Action  upon  an  account  for  goods  purchased  of  plaintiffs 
bj  defendants.  The  cause  was  tried  by  the  court  without  a 
jury,  and  judo^inent  rendered  for  defendants  for  the  amount 
of  a  counter-claim  set  up  by  them  in  their  answer.  Plaint- 
iffs appeal. 

ChxiB,  S.  Fogg^  for  appellants. 

(7.  Haden^  for  appellees. 

Beck,  J. — I.  The  defendants  pleaded  as  a  defense  to 
the  action  that  the  goods,  for  the  price  of  which  this  suit  is 
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1.  PBACTicR  brought,  were  purchased  under  a  verbal  contract 
iourt^'^oT  to  the  effect  that  if  the  goods  did  not  corres- 
dencef  ^^  pond  with  the  sample  bj  which  they  were  sold, 
and  when  received  they  did  not  suit  defendants,  they  were  at 
liberty  to  return  them,  or  any  portion  of  them,  which  did  not 
suit,  paying  for  those  not  returned.  A  like  stipulation  was 
made  as  to  the  price,  which  was  to  be  no  higher  than  the 
goods  could  be  bought  for  elsewhere,  and  that  a  failure  in 
this  regard  should  authorize  the  return  of  the  goods,  or  any 
]>ortion  thereof.  It  is  alleged  that  the  goods,  as  to  the  price 
and  quality,  were  not  as  stipulated  for  in  the  contract,  of 
which  defendants  notified  plaintiffs,  who  directed  the  return 
of  the  goods  to  a  certain  person  mentioned  by  them.  The 
defendants,  having  sold  part  of  the  goods,  sent  to  this  person 
the  remainder,  and  remitted  to  them  a  draft  for  the  amoimt 
of  the  sales  of  the  goods  not  returned.  The  plaintiffs 
refused  to  receive  the  draft,  and  returned  it  to  defendants, 
and  also  caused  the  goods  to  be  returned.  Defendants  ten- 
der in  their  answer  the  goods  on  hand,  and  the  amount  of 
the  price  of  the  goods  sold  by  them.  They  also  set  up  a 
counter-claim  for  freight  and  express  charges  paid  by  them. 
11.  The  controlling  issue  in  the  case  involves  the  condi- 
tions of  the  contract,  and  the  return  of  the  goods  in  accord 
therewith.  Upon  these  issues  the  evidence  was  conflicting. 
It  cannot  be  said  that  there  was  such  a  failure  of  evidence  in 
support  of  the  decision  of  the  court  below  upon  the  issues 
as  authorizes  us  to  reverse  the  judgment.  The  same  remark 
is  applicable  to  the  issues  upon  the  counter-claim.  The  Qase 
is  simply  one  of  conflict  of  evidence,  and  offers  no  ground 
upon  which  we  can  interfere  with  the  judgment, 

Affibmed. 

on  motion  for  beheabing. 

Bkok,  J. — In  a  petition  for  rehearing,  plaintiff's  counsel 
complains  of  the  statement  of  the  foregoing  opinion  that  the 
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2.  8alr:  con-  case  involves  only  questions  of  fact  wherein  there 
return  goods,  is  a  Conflict  of  evidence.  The  contract,  as  shown 
by  defendant's  evidence,  was  to  the  effect  that  if  the  goods, 
when  received,  should  not  suit  defendants,  they  could  at  any 
time  return  all  or  part  of  them,  paying  for  those  they  kept 
or  sold.  Counsel  for  plaintiffs  insist  that,  as  defendants  noti- 
fied plaintiffs,  upon  the  receipt  of  the  goods,  that  the  prices 
and  goods  were  not  satisfactory,  and  that  the  goods  were  sub- 
ject to  plaintiff's  order  unless  prices  were  changed,  the 
defendants  expressed  an  election  to  retain  the  whole  bill; 
and  that,  as  they  afterwards  sold  a  part  of  the  goods,  they 
can  return  no  part  of  them,  and  must  pay  for  all.  It  is 
insisted  that,  assuming  the  contract  to  be  as  defendant's 
state  it,  they  are  liable  for  the  whole  bill  of  goods,  and  that, 
therefore,  the  question  of  defendant's  liability  upon  the  con- 
tract, as  it  is  claimed  by  them,  is  for  determination  in  this 
case.  The  contract  did  not  limit  the  right  of  defendants  to 
return  a  part  of  the  goods  within  any  prescribed  time,  or  to 
exercise  within  any  time  the  option  to  return  a  part  of  them. 
It  is  possible  that  the  contract  required  defendant  to  approve 
or  reject  the  goods  upon  their  receipt,  but,  as  just  stated, 
they  could  at  any  time  exercise  the  option  to  keep  a  part  and 
return  the  others.  As  long  as  the  goods  were  in  their  pos- 
session, they  could  exercise  this  right.  These  terms  of  the 
contract  were  shown  by  defendant's  evidence.  The  fact  that 
defendants,  upon  receipt  of  the  goods,  pointed  out  wherein 
they  failed  in  price  and  quality  to  comply  with  the  contract 
under  which  they  were  ordered,  and  demanded  a  correction 
of  the  bill  to  conform  therewith,  did  not  cut  off  their  right 
under  the  contract  afterwards  to  retain  a  part  of  the  goods 
and  return  the  others. 

The  petition  for  rehearing  is  overruled. 
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Baker  y.  Bohannan. 

Baker  v.  Bouannan. 

1.  Nuisance:  action  for  damages:  ptNDiNo  of  board  of  health 

NOT  NECESSARY.  Where  one  has  sutFered  damages  on  account  of  the 
maintenance  of  a  nuisance,  it  is  not  necessary  that  the  board  of  health 
should  first  find  the  nuisance  to  be  such,  in  order  to  entitle  him  to  main- 
tain an  action  for  such  damages.  Section  16,  chap.  151,  Laws  of  1880, 
does  not  have  that  effect. 

2.  Practice  in  Supreme  Court :  argument:  assailcng  instructions. 

A  general  assertion  made  in  argument,  in  respect  to  four  instructions 
together,  that  they  state  the  law  too  broadly,  is  not  sufficiently  specific 
to  demand  the  serious  attention  of  this  court. 

3.  Nuisance :  damagrs:  evidence  of  similar  nuisance  by  plaintiff. 

In  an  action  for  damages,  based  on  the  ground  that  defendant  kept  his 
feed-lot  in  such  a  condition  as  to  be  a  nuisance,  evidence  that  plaintiff's 
husband  k^pt  his  feed-lot  in  a  worne  condition, was  not  material,  where 
it  was  not  shown  that  the  husband's  lot  was  so  located  as  to  be  offensive 
to  plaintiff.    (Compare  Cassadt/  r.  Cat^enor^  87  Iowa,  300.) 

4.  Practice  in  Supreme  Court :  evidence  to  support  verdict.    A 

verdict  will  not  be  disturbed  on  appeal  for  want  of  evidence,  where  the 
evidence  is  conflicting. 

5.  Nuisance:  feed-lots:  injunction  absolute.    Where  feed-lots  were 

found  to  be  a  nuisance,  and  the  trouble  arose  largely  from  the  wet  and 
miry  condition  of  the  soil,  and  there  v<i,s  no  re^ison  to  suppose  that  any 
mode  of  use  could  be  adopted  which  would  obviate  the  trouble,  heJd^ 
that  it  was  proper  to  enjoin  the  use  of  the  lots  for  that  purpose  abso- 
lutely.   Shiras  v,  OUnger,  50  Iowa,  671,  distinguished. 

Appeal  from  Adains  Circuit  Court, 
Friday,  June  11. 

Action  for  damages  alleo^ed  to  have  been  sustained  by- 
reason  of  a  nuisance  caused  by  defendant.  The  plaintiff  also 
prayed  for  an  injunction  to  abate  the  nuisance.  There  was 
a  trial  to  a  jury,  which  found  the  existence  of  the  nuisance, 
and  rendered  a  verdict  for  $20  damages.  The  defendant 
appeals. 

W.  0.  Mitchelly  for  appellant. 

Anderson  <&  Towner,  for  appellee. 
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Adams,  Oil  J. — I.  The  defendant  moved  for  an  order 
requiring   the  plaintiff  to   state    her  cause  of  action   more 

1.  nuisance:  specifically,  by  stating  whether  the  board  of 
daiiiiS;es':  health  had  determined  the  question  as  to  the 
bo;ird^of         existence  of  the  nuisance.     The  court  overruled 

health  not  ,  .  i  .1        i    /.      t  .  ^1 

necessary.  the  motion,  and  the  detendant  assigns  the  action 
of  the  court  as  error.  It  is  provided  in  section  16,  c.  151, 
L  iws  18S0,  that  local  boards  of  health  shall  make  such  regu- 
lations concerning  nuisances  as  they  shall  judge  necessary 
for  the  public  health  and  safety;  and  if  any  person  shall  vio- 
late any  such  regulation,  he  shall  forfeit  a  sum  of  not  less 
than  §25  for  every  day  he  shall  knowingly  violate  the  regu- 
lations, to  be  recovered  before  a  justice  of  the  peace.  It  is 
contended  by  the  defendant  that  the  intention  was  to  confer 
upon  the  local  boards  of  health  the  exclusive  jurisdiction  to 
determine  what  constitutes  a  nuisance,  and  to  abate  nuisances. 
But  we  think  otherwise.  The  alleged  nuisance  in  the  case  at 
bar  consisted  in  maintaining  a  yard  for  feeding  cattle  and 
hogs  near  the  plaintiff's  residence.  Her  action  was  brought 
to  recover  for  damages  sustained  in  the  discomfort  suffered. 
We  cannot  think  that  the  statute  in  question  was  designed 
to  exclude  all  remedy  for  such  damages,  nor  make  a  finding 
of  the  local  board  of  health  of  the  existence  of  the  nuisance 
a  condition  precedent  to  the  maintenance  of  an  action  for 
damages. 

II.  It  is  contended  that  instructions  numbered  3,  4,  6 
and    7   state   too  broadly  the    law  in    regard    to    nuisance. 

2.  PRACTICE      Wherein  the  law  is  stated  too  broadly  the  appel- 

in  supreme  ^  ''  ^ '^ 

ment-a^alF-    ^^^^'^   couusel   does    not  Specifically   point  out. 

tioi^^^'"^  Such  a  general  assertion,  made  in  respect  to  four 
instructions  together,  does  not,  we  think,  render  it  proper 
for  us  to  say  more  than  that  we  have  read  the  instructions 
complained  of,  and  see  no  error. 

III.  The  defendant  asked  certain  instructions  in  regard 
to  the  measure  of  damages,  which  the  court  refused.  The 
refusal  is  assigned  as  error.     The  rule  as  to  the  measure  of 
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damages  given  by  the  court  appears  to  be  correct,  and  we 
think  fully  covers  the  ground. 

IV.  One  James  Bohannan,  a  son  of  the  defendant,  was 
called  as  a  witness  in  his  father's  behalf,  and  testified  in 

3.  NinsANOE:  regard  to  the  good  condition  in  which  he  and 
<ienc?of  stm-  his  father  kept  the  lots  in   question.     He  was 

ilaF  niiisanco 

by  plaintiff,  then  asked  a  question  in  these  words:  "About 
how  are  they  in  comparison  to  where  he,  Baker,  plaintiff's 
husband,  keeps  his  own  hogs  and  cattle,  in  his  own  lot?" 
The  court  excluded  the  question,  and  the  ruling  is  assigned 
as  error.  It  is  contended  that  the  witness'  answer  would 
have  shown  that  the  plaintiff's  husband  kept  his  lot  in  a 
worse  condition  than  the  defendant  did  the  lots  in  question, 
and  so  plaintiff  could  not  properly  complain,  under  the  rule 
in  Gasaady  a,  Gavenor^  37  Iowa,  300.  But  suppose  the  fact 
had  been  shown  as  the  defendant  claimed  the  fact  to  be,  that, 
certainly,  without  more,  would  not  have  aided  the  defendant, 
and  there  was  no  offer  to  prove  more  upon  that  point.  The 
mere  fact  that  the  plaintiff's  husband's  lot  was  in  a  worse 
condition  woulinot  have  tended  to  show  that  his  lot  was  a 
nuisance,  or  a  source  of  any  discomfort  to  the  plaintiff.  A 
hog  lot  does  not  become  a  nuisance  by  reason  of  its  condition 
alone,  but  its  condition  and  location.  We  think  that  the 
court  did  not  err. 

V.  It  is  contended  that  the  evidence  does  not  sustain  the 
verdict.     There  was,  as  is  usual  in  such  cases,  a  great  con- 

4.  PRACTICE  flict  ^^  *^®  evidence.  Possibly,  according  to  the 
coiSfr^evi^  preponderance  of  the  evidence,  the  lots  were  not 
port^verS"   a  nuisancc;  but  we  cannot  say  that  the  evidence 

is  such  that  we  should  be  justified  in  disturbing  the  verdict. 

VI.  A  decree  was  rendered  enjoining  the  plaintiff  from 
using  the  lots  in  question  as  feed  lots.     It  is  insisted  that  the 

iniunction  should  not  have  ffone  further  than  to 

5.  iotisancb:        ''.   ,  .     i      , 

feed-lots:  in-   enioiu  such  usc  01  the  lots  as  constitutes  a  nuis- 

lunction  abso-       •' 

lute.  ance,  allowing  the  defendant  to  continue  to  use 

the  lots  as  feed  lots,  if  he  can  so  change  the  mode  of  use  or 
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condition  of  the  lots  as  to  obviate  the  trouble  complained  of. 

In  Shiraa  v.  Olinger^  50  Iowa,  571,  this  court  refused  to 
enjoin  absolutely  the  use  of  a  livery-stable  found  to  be  a 
nuisance,  and  enjoined  only  the  particular  mode  of  use 
theretofore  employed,  which  mode  of  use  seemed  to  consti- 
tute substantially  all  the  valid  ground  of  complaint.  But 
the  case  before  us  we  regard  as  different.  The  trouble  arose 
largely  from  the  wet  and  miry  condition  .of  the  soil  of  the 
lots.  We  see  no  reason  to  suppose  that  any  mode  of  use 
could  be  adopted  which  would  obviate  the  trouble. 

We  think  that  the  decree  below  should  be 

Affirmed. 


The  State  v.  MoEvoy  &  MoClarity  et  al. 

Intoxicating  Liquors:  sefzitrb  and  condemn AxroN:  claim  for 
POSSESSION  BY  RAILROAD  COMPANY.  Certain  intoxicating  liquors  ware 
shipped  by  the  Seipp  Brewinjf  Co.,  of  Elroy,  Wis.,  by  rail  to  JBigelow. 
Minn.  The  way-bill,  under  the  heading  **  Consignee,  Marks  and  Des- 
tination," read  as  follows :  **  The  Seip  Brewing  Co.  Notify  McEvoy  & 
McClarity,  Pigelow,  Minn."  The  liquors  were  delivered  to  defendants 
at  Bigelow,  where  they  kept  a  saloon ;  but  they  also  kept  a  saloon  at  the 
neighboring  town  of  Sibley,  Iowa,  to  which  the  liquors  were  conveyed 
by  the  defendants,  and  where  they  were  seized  and  condemned  to  de- 
struction under  the  laws  of  Iowa.  The  Seipp  Brewing  Co.  drew  upon 
the  defendants  at  Sibley,  Iowa,  for  the  price  of  the  liquors,  but  defend  • 
ants  refused  to  pay  the  dratl.  The  bill  of  lading  was  attached  to  the 
draft  but  was  not  in  evidence,  nor  was  it  shown  who  appeared  by  the 
bill  of  lading  to  be  the  consignee  of  the  liquors.  It  was  shown,  how- 
ever, that  the  same  company  had  made  prior  like  consignments,  which 
had  been  in  like  manner  delivered  to  defendants,  and  that  drafts  to  cover 
the  same  had  been  sent  to  Sibley  for  collection,  and  had  been  paid  by 
defendants.  The  railroad  company  appeared  in  the  proceeding  against 
the  liquors,  and  claimed  possession  thereof,  on  the  ground  that  the  Seipp 
Brewing  Co.  was  the  consignee,  and  that  the  delivery  to  defendants  at 
Bigelow  was  a  mistake,  and  that  their  possession  was  wrongful ;  and  that, 
as  the  railroad  company  had  not  violated  the  law  by  transporting  the 
liquors  into  Iowa,  they  should  be  restored  to  it  for  delivery  to  the  proper 
consignee  in  Minnesota.    Held  that  this  claim  could  not  be  maintained. 
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and  that  the  liquors  were  properly  condemned.     For  a  more  detailed 
statement  of  the  facts,  see  opinion. 

Appeal  from  Osceola  District  Court, 

Friday,  June  11. 

Upon  an  information  filed  before  a  justice  of  the  peace 
charging  defendants  McEvoy  and  McClarity  with  keeping 
intoxicating  liquors  with  intent  to  sell  the  same  contrary  to 
law,  a  search-warrant  was  issued,  and  a  large  quantity  of 
bottled  beer  was  seized  thereon.  The  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railroad  Company  filed  a  claim  for 
the  possession  of  the  liquor,  alleging  that  it  had  been  mis- 
takenly and  wrongfully  delivered  to  defendants  in  Minnesota, 
who  were  not  the  owners,  nor  in  the  rightful  possession, 
thereof,  and  that  the  railroad  company  neither  carried  nor 
kept  the  liquor  with  the  purpose  of  violating  the  statute  of 
Iowa.  Judo^ment  was  rendered  aofainst  the  defendants  and 
the  railroad  company  by  the  justice  of  the  peace,  and  the 
liquors  were  ordered  to  be  destroyed.  Upon  an  appeal  to 
the  district  court  a  like  judgment  was  rendered,  from  which 
the  railroad  company  appeals  to  this  court. 

J,  n,  &  C.  M.  Swan  and  C.  H.  Bullls^  for  appellant. 

S.  3£.  Marshy  District-attorney^  and  A.  J.  Bakery 
Attorney -general^  for  the  State. 

Beck,  J. — I.  The  record  discloses  the  following  facts: 
Defendants  McEvoy  and  McClarity  keep  a  saloon  at  Bigelow, 
in  the  state  of  Minnesota,  and  another,  or  a  place  for  the 
unlawful  keeping  for  sale  of  intoxicating  liquors,  at  Sibley, 
in  this  state.  These  towns  are  not  many  miles  apart.  The 
beer  in  question,  being  bottled  and  contained  in  140  boxes, 
with  60  other  like  boxes,  was  shipped  from  Elroy,  "Wiscon- 
sin, to  Bigelow,  Minnesota.  The  way-bill  accompanying  the 
liquor  is  as  follows: 
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"Chicago  &  Northwestern  Railway  Co.,  November  29, 
1884.  Car  initials,  C.  N.  W.  R.,  fgts.  Car  No.  7,836.  W. 
B.  No.  14,467. 

"  WAY-BILL   FOR    PBBIOHT    FORWABDED   FROM  SOUTH  BRANCH  TO 
BIOELOW,    MINN. 


Consignor. 

ConsUrnee,  Marks, 
and  DesUnaUon. 

Dejoription  of 
Articles. 

Weight. 

Bate. 

Unpaid. 

Seipp   Brew- 
to|Co.. 

The  Seipp    Brawing 
Co.  Notify  McBvoy 
&  MoOUrity, 
Blgelow, 
Minn. 

250  Bz  Bot.  Beer. 

1  Pa.  Show-cards 
0.  B.  L. 

(201) 
Perishable. 

20,000 

25 

20,025 

41 

110 

88.00 
.28 

88.28 

"  Agent  at  destination  will  examine  and  correct  errors. 
"  Western  Rj.  "Weighing  Association. 
"Actual  weight:  gross,  427;  tare,  247. 
"  Weighed  at  St.  Branch,  111." 

When  the  beer  reached  Bigelow,  the  station  agent  entered 
the  way-bill  in  his  freight-book,  and  delivered  the  liquor  to 
one  of  the  defendants,  who  was  waiting  to  receive  it  when 
the  cars  reached  the  station.  The  agent  knew  the  beer  was 
for  defendants,  and  the  boxes  were  marked  with  their  initials. 
They  at  once  caused  them  to  be  hauled  to  their  saloon  in 
Bigelow,  and  the  same  night  sent  a  part  of  them  by  wagon 
to  their  saloon  at  Sibley,  and  within  a  day  or  two  the  remain- 
der of  the  140  boxes  were  transported  in  the  same  way  to 
the  same  place.  The  railroad  company  claims,  and  its 
station  agent  testifies  to  that  eiiect,  that  the  way-bill  was  so 
entered  in  the  freight-book  as  to  show  defendants  to  be  the 
consignees  through  mistake,  and,  through  a  like  mistake  in 
believing  that  they  were  the  consignees,  the  beer  was  deliv- 
ered to  them.  The  consignor  drew  on  the  defendants  for  the 
price  of  the  beer,  and  sent  the  draft  for  collection,  with  the 
bill  of  lading  attached,  to  a  bank  at  Sibley.  The  draft  was 
presented  about  the  time  the  beer  was  seized  by  the  officers, 
and  payment  was  refused.  The  bank  often  had  before  this 
Vol.  LXIX— 5. 
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like  drafts  for  beer  on  the  defendants  for  collection.  The 
bill  of  lading  attached  to  the  draft  for  the  price  of  the  liquor 
does  not  appear  to  have  been  given  in  evidence,  and  wo  have 
nothing  before  us  showing  its  contents.  It  is  not  made  to 
appear  that  defendants  were  not  named  as  the  consignees  in 
the  bill  of  lading,  or  that  it  was  not  assigned  to  them,  or  that 
delivery  of  the  beer  to  them  was  in  any  manner  made  con- 
ditional upon  the  payment  of  the  draft. 

II.  Counsel  for  the  railroad  company  insist  that  the  beer 
was  delivered  to  defendants  through  mistake;  and  that,  as 
their  possession  was  wrongful,  tliey  acquired  no  property  in 
it,  and  that  the  company,  therefore,  is  entitled  to  the  restora- 
tion of  its  possession,  which,  being  without  any  unlawful 
intent,  the  court  below  should  have  ordered.  We  have  no 
occasion  to  determine  the  legal  principles  upon  which  coun- 
sels' position  is  based;  but,  for  the  purpose  of  the  case,  we 
may  assume  they  are  correct.  But  we  cannot  concur  in  the 
conclusion  as  to  the  facts  upon  which  counsel  base  their  posi- 
tion. 

III.  It  is  plain  that  the  way-bill,  upon  the  most  casual 
inspection,  shows  that  defendants  were,  with  the  Seipp  Brew- 
ing Company,  consignees  of  the  beer.  They  were,  with  the 
brewing  company,  named  as  consignees,  and  of  course  could 
receive  the  liquor  from  the  railroad  company.  It  was  not 
necessary  for  the  other  consignee  to  formally  unite  in  its 
receipt.  They  are  to  be  regarded  as  having  received  the  beer 
for  all  the  consignees.  The  word  "  notify  "  appearing  above 
their  names  does  not  necessarily  indicate  that  they  were  not 
consignees.  It  simply  indicates  that  notice  to  them  as  such 
is  to  be  given.  It  is  true  that  it  is  customary  to  direct  upon 
the  face  of  the  way-bill  what  person  shall  be  notified  of  th6 
arrival  of  the  consignment;  and  in  such  case  it  often  hap- 
pens that  such  person  is  not  a  consignee.  But  should  the 
way-bill  show,  as  in  this  case,  that  a  person  is  a  consignee, 
and  direct  notice  to  be  given  to  him,  this  would  not  require 
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the  plain  language  of  the  bill  to  be  disregarded,  and  such 
person  to  be  considered  as  not  a  consignee. 

IV.  But  let  it  be  admitted  that  the  way-bill  shows  that 
defendants  are  not  consignees.  This  bill  is  not  a  writing 
embodying  a  contract,  or  conferring  or  restricting  power  or 
authority.  It  is  simply  a  memorandum  of  directions  made 
by  the  employes  of  the  railroad  company.  It  cannot  be 
regarded  as  evidence  to  take  the  place  of  the  bill  of  lading 
in  order  to  show  the  consignee  of  the  beer.  It  cannot  be 
considered  to  establish  that  defepdants  were  or  were  not  con- 
signees. This  position  demands  nothing  in  its  support  other 
than  the  mere  statement  of  facts. 

V.  The  bill  of  lading,  as  we  have  said,  is  not  before  us, 
and  there  is  no  evidence  in  the  abstract  touching  its  contents. 
All  we  know  is  that  there  was  one  attached  to  the  draft 
which  defendants  would  not  pay.  We  cannot  presume  that 
the  Seipp  Brewing  Company  was  the  consignee.  We  must 
rather  presume  that  defendants  were.  It  often  happens,  in 
the  course  of  the  business  of  carriers,  that  drafts  upon  con- 
signees for  the  price  of  the  consignments  accompany  or  are 
attached  to  bills  of  lading.  Ordinarily,  the  goods  are  deliv- 
ered only  upon  presentation  of  the  bills  of  lading.  But  if 
the  carriers  deliver  the  goods  to  the  consignee, — to  the  real 
party  intended  to  receive  them,  and  so  mentioned  in  the  bill 
of  lading,  without  notice  of  any  claim  or  demand  of  the  con- 
signor,— such  delivery  would  be  good,  and  would  not  be  a 
breach  of  duty  of  the  carrier,  rendering  him  liable  in  an 
action  by  the  consignor.  It  is  plain  that  in  such  a  case  the 
carrier  would  not  be  liable  upon  the  mere  ground  that  the 
bill  of  lading  was  not  produced  when  the  goods  were  deliv- 
ered; and  surely,  if  the  carrier  had  been  accustomed  to  carry 
like  consignments  from  the  same  consignor,  and  deliver 
them  to  the  consignee,  this  would  be  evidence  of  the 
coarse  of  business  between  the  parties  which  would  tend 
to  establish  assent  of  the  consignor  to  the  delivery,  and  the 
good  faith  of  the  carrier,  and  his  want  of  notice  from  the 
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consignor  to  hold  the  goods  until  the  bill  of  lading  should 
be  presented.  In  such  a  case  the  transaction  wduld  be  sim^ 
ply  the  delivery  of  property  to  one  entitled  to  receive  it.  In 
this  case  the  evidence  shows  that  there  had  been  other  ship- 
ments of  beer  to  defendants  by  the  brewing  company,  and 
the  liquor  had  been  received  by  them.  No  conditions  were 
imposed  to  the  effect  that  the  beer  should  not  be  delivered 
except  upon  production  of  the  bill  of  lading.  A  significant 
fact  is  disclosed  by  the  evidence.  It  is  this:  The  beer  was 
shipped  to  Bigelow.  The  consignor  sent  his  draft  and  bill 
of  lading  to  Sibley.  Of  course,  the  liquor  was  to  be  deliv- 
ered at  Bigelow.  It  is  to  be  presumed  that,  if  the  consignor 
intended  that  the  beer  should  be  delivered  only  upon  pre- 
sentation of  the  bill  of  lading,  it  would  have  been  sent  to 
Bigelow;  thus  avoiding  delay  in  the  delivery,  which  was 
doubtless  regarded  as  important,  in  view  of  the  fact  that  the 
liquor  was  described  as  "  perishable."  The  carrier  was  thus 
advised  to  deliver  the  liquor  promptly.  This  was  a  prudent 
direction,  in  view  of  the  facts  that  the  shipment  was  made 
in  December,  in  a  northern  latitude.  "We  conclude,  upon  the 
facts  of  the  case,  that  the  district  court  was  justifiable  in 
finding  that  the  beer  was  lawfully  delivered  to  defendants, 
and  that  the  railroad  company  therefore  cannot  recover  in 
this  proceeding. 

VI.  The  railroad  company  objected  to  the  introduction,  at 
the  trial  in  the  court  below,  of  certain  entries  in  its  freight- 
book  kept  at  Bigelow,  showing  the  delivery  of  prior  consign- 
ments to  defendants  of  beer  made  by  the  consignor.  The 
evidence,  we  think,  was  pertinent  and  material,  as  it  tended 
to  show  the  course  of  business  between  the  parties;  thus 
establishing  the  good  faith  of  the  railroad  company,  and 
raising  the  presumption  that  it  had  no  notice  that  the  beer 
should  be  held  until  it  was  paid  for. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
case  argued  by  counsel.  The  judgment  of  the  district 
court  is  Affirmed. 


Digitized  by 


Google 


JUNE  TEEM,  1S86.  CO 

Oakey,  Adm*r,  v.  Ritchie. 


Oakey,  Adm'b,  V.  Ritchie. 

1.  Conveyanoe:  imbecility:  undue  influence:  fraud:  equity. 
The  acts  and  contracts  of  persons  who  are  of  weak  understandiog,  and 
who  are  thereby  liable  to  imposition,  will  be  held  void,  if  the  nature  of 
the  act  or  contract  justifies  the  conclusion  that  the  party  has  not  exer- 
cised a  deliberate  judgment,  bub  that  he  has  been  imposed  upon,  cir- 
cumvented, or  overcome  by  cunning  or  artifice  or  undue  influence.  On 
this  principle,  the  conveyance  from  plaintiff*8  intestate  to  defendant  is 
set  aside. 

Appeal  from  Adams  District  Court. 

Friday,  June  11. 

On  the  seventeenth  day  of  July,  1882,  A.  B.  Fisher,  plaint- 
iff's intestate,  executed  two  deeds,  by  which  he  conveyed  to 
defendant  a  farm  consisting  of  forty  five  acres.  He  subse- 
quently instituted  this  suit  in  equity  for  the  cancellation  of 
said  deeds,  on  the  alleged  grounds  that  they  were  executed 
without  consideration,  and  that  tliey  were  obtained  by  fraud 
and  undue  influence.  During  the  pendency  of  the  action 
Fisher  died,  and  his  administrator  was  substituted  as  plaint- 
iff.  The  district  court  entered  judgment  for  plaintiff,  grant- 
ing the  relief  demanded,  from  which  defendant  appealed. 

Guthrie  (6  Maley^  for  appellant. 

Maxwell  db  Dale,  for  appellee. 

Rbed,  J. — The  questions  involved  in  the  case  are  chiefly 
of  fact,  and  there  is  great  conflict  in  the  evidence  offered  by 
the  parties  in  support  of  their  respective  theories.  It  is 
claimed  by  plaintiff  that  Fisher  was  of  weak  mind,  and  that 
for  some  time  before  the  execution  of  the  conveyances  in  ques- 
tion  he  had  been  greatly  harassed  and  troubled  by  a  number 
of  petty  lawsuits  in  whioh  he  was  involved;  and  that  during 
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these  troubles  defendant,  although  not  a  lawyer,  was  his  prin- 
cipal adWser;  and  that  he  had  acquired  great  influence  over 
him.  On  the  day  before  that  on  which  the  conveyances  were 
executed,  defendant  went  to  see  Fisher,  who  was  then  work- 
ing on  a  farm  some  live  miles  distant  from  defendant's  place 
of  residence,  and  the  parties  then  had  a  conversation  with 
reference  to  the  conveyance  of  the  property.  Fisher  accom- 
panied defendant  to  his  home,  where  he  remained  during  the 
night,  and  on  the  following  morning  he  executed  the  deeds, 
and  delivered  them  to  defendant.  It  is  claimed  by  plaintiff 
that  in  the  interview  at  the  farm  defendant  represented  to 
Fisher  that  some  of  the  parties  with  whom  he  was  having 
trouble  were  about  to  institute  legal  proceedings  by  which 
the  property  was  liable  to  be  taken  from  him,  and  that  unless 
he  made  some  disposition  of  it  he  would  lose  all  of  his  prop- 
erty; and  advised  him  to  convey  the  farm  in  question  to  him, 
promising  at  the  time  that  he  would  re-convey  the  property 
to  Fisher  after  the  trouble  should  be  settled;  and  that  Fisher 
was  induced,  by  these  representations  and  promises,  to  exe- 
cute the  conveyances,  and  that  he  received  no  consideration 
therefor.  Defendant's  claim  is  that  the  transaction  was  a 
bona  fide  purchase  by  him  of  the  premises,  and  that  he  paid 
a  fair  and  adequate  consideration  for  the  property. 

As  a  rule,  it  is  neither  practicable  nor  profitable,  in  this 
class  of  cases,  to  set  out  in  the  opinion  the  evidence  on  which 
our  conclusions  are  based.  This  is  true  in  the  present  case. 
We  shall  therefore  content  ourselves  with  a  statement  of  the 
ultimate  facts  which  we  find  established  by  the  evidence. 

We  are  satisfied,  in  the  first  place,  that  defendant  did  not 
pay  a  consideration  for  the  property.  We  are  also  convinced 
that  defendant  had  acquired  a  great  influence  over  Fisher, 
who  was  a  man  of  weak  intellect,  and  that  he  was  induced  to 
execute  the  conveyance  by  the  representations  and  promises 
alleged  by  plaintiff,  and  that  the  representations  were  false, 
and  were  made  by  defendant  for  the  purpose  of  playing  upon 
Fisher's  fears,  and  inducing  him  to  convey  the  property  to 
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liiin.  Upon  this  state  of  facts,  there  can  be  no  doubt,  we 
think,  that  the  representatives  of  Fisher  are  entitled  to  a 
decree  canceling  tlie  conveyances.  It  would  be  inequitable 
and  unjust  to  permit  defendant  to  retain  the  property.  Courts 
of  equity  have  long  recognized  and  enforced  the  rule  "that 
the  acts  and  contracts  of  persons  who  are  of  weak  under- 
standings, and  who  are  thereby  liable  to  imposition,  will  be 
held  void,  if  the  nature  of  the  act  or  contract  justifies  the 
conclusion  that  the  party  has  not  exercised  a  deliberate  judg- 
ment, but  that  he  has  been  imposed  upon,  circumvented,  or 
overcome  by  cunning  or  artifice  or  undue  influence."  Story, 
Eq.  Jur.,§§238,  239,  234,  23 J;  Whelanv.  Whelan,  3  Oow., 
537;  Uarding  v.  Handy ^  11  Wheat.,  103.  The  facts  of  this 
case  bring  it  clearly  within  the  operation  of  this  rule. 
The  judgment  of  the  district  court  will  be 

Affibmed. 


Huff  v.  Aultman  &  Schuster. 

1.  Intoxicating  Liquors:   wrongful  sale:   death  of  husband:        120  470 

CONTRIBUTORY  ACTS  OK  WIFE:   QUESTION  FOR  JURY.      In  ED  KCtion  for 

damages  agulDst  one  who  wrongfully  sold  liquors  to  plamtiff^s  husband, 
which  resulted  in  his  intoxication  and  death,  wherein  it  was  shown 
that  plaintiff  was  accnstomed  to  let  her  husband  have  portions  of  his 
wages  previously  deposited  with  her,  when  she  had  reason  to  believe 
that  he  would  purchase  liquors  with  the  money  and  become  intoxicated, 
held  that  it  was  properly  left  to  the  jury  to  determine  from  all  the  cir- 
cumstances, as  shown  by  the  evidence,  whether  plaintiff  thus  volnntarili/ 
contributed  to  the  injury;  with  an  instruction  that,  if  she  did,  she 
could  not  recover.    (Compare  Ettgleken  v.  Ililger,  43  Iowa,  t>6S.) 

2.  : :  :  damages:  evidence  of  habitual  drunken- 
ness. In  such  action,  evidence  that  plaintiff's  husband  had  been  an 
habitual  drunkard  for  twenty  years  before  his  death,  held  incompetent 
to  reduce  the  mea^iure  of  damages;  (Compare  Woolheather  v.  Risleif, 
38  Iowa,  488;)  but  evidence  of  his  habitual  drunkenness  was  properly 
admitted  on  plaintiffs  behidf  for  the  purpose  of  showing  that  the  sale  of 
beer  to  him  was  unlawful.    (See  Myers  v.  Conway,  55  Iowa,  166.) 
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8.  Evidence :  rrs  obsta:  hbarsay.  Tbe  declarafcioas  of  witnesse9  in 
relation  to  the  txansactions  of  which  they  have  testified,  made  to  third 
per8oa«  soon  after  the  occurrence  of  the  transactions,  are  not  competent, 
as  part  of  the  res  gestw^  to  corroborate  the  testimony  of  the  witnesses, 
^here  the  witnesses  have  not  in  any  way  participated  in  the  transactions. 
Tbe  evidence  of  such  declarations  was  mere  hearsay. 

4.  Practice:  recalling  witxess:  dischbtiok  op  court.     The  court 

may,  in  its  discretion,  after  the  defendant  has  rested,  allow  plaintiff  to 
iscall  one  of  dei'endaut^s  witnesses  for  a  further  examination,  with  a 
view  to  laying  a  foundation  for  his  impeachment. 

5.  Practice  on   Appeal:    reviewing    instructions:     defective 

RECORD.  Where  the  record  on  appeal  does  not  contain  the  instructions 
firiven  by  the  court,  this  court  cannot  say  that  there  was  error  in  refusing 
to  give  certain  other  insti'uctlons  asked. 


Appeal  from  Polk  Circuit  Court. 
Saturday,  June  12. 

Action  for  damages  on  account  of  the  injury  to  plaintiff  ^s 
means  of  support  caused  by  the  intoxication  of  her  husband. 
Two  causes  of  action  are  alleged  in  the  petition.  In  the  first 
count  it  is  charged  that  for  a  long  time  prior  to  the  fifth 
day  of  Febuary,  1881,  plaintiff's  husband  had  beeii  an 
habitual  drunkard,  and  that  on  that  day  defendants  sold  him 
certain  intoxicating  liquors,  thereby  causing  him  to  become 
intoxicated,  and  that  while  he  was  so  intoxicated  he  fell  from 
a  bridge  and  was  killed.  It  is  alleged  in  the  second  count 
that  during  the  five  years  immediately  preceding  the  death 
of  plaintiff's  husband  the  defendants  habitually  sold  him 
intoxicating  liquors,  thereby  causing  him  to  become  an 
habitual  drunkard,  and  that  she  was  injured  in  her  means  of 
support  by  reason  of  his  intoxication.  On  the  trial  the  cir- 
cuit court  withdrew  the  Becond  count  from  the  consideration 
of  the  jury.  Plaintiff  recovered  a  verdict  and  judgment  on 
the  first  count,  from  which  defendants  appeal. 

D,  0,  Finch  and  ParsonSy  Perry  cfe  Shermany  for  appel- 
lants. 
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W.  H.  McHenry^  e/r.,  and  Barcoft  <&  Boweriy  for  appel- 
lee. 

Kbed,  J. — Defendants  are  the  proprietors  of  a  brewery  in 
the  city  of  Des  Moines,  and  at  the  time' in  question  they 
kept  a  bar  in  their  building  at  which  they  sold  beer  by  the 
glass.  It  was  proved  on  the  trial  that  on  the  evening  of  the 
fifth  of  Feburary,  1884,  plaintiif' s  husband  was  at  the  brew- 
ery, and  that  he  then  purchased  and  dmnk  one  or  more 
glasses  of  beer.  It  was  also  proved  that  for  two  years  before  • 
his  death  he  had  been  in  the  habit  of  becoming  intoxicated 
nearly  every  day,  and  there  was  evidence  which  tended  to 
prove  that  he  was  intoxicated  on  the  evening  in  question* 
He  left  defendants'  place  about  9  o'clock,  going  in  the 
direction  of  his  home.  The  next  morning  his  dead  body  was 
found  on  tlie  ice  beneath  the, bridge,  between  defendants' 
brewery  and  his  home.  Plaintiff's  theory  is  that  he 
attempted  to  cross  the  bridge  while  in  a  drunken  condition, 
and  fell  through  a  hole  therein,  and  was  killed  by  the  fall 
upon  the  ice  below,  and  there  was  evidence  from  which  the 
jury  were  warranted  in  finding  that  his  death  occurred  in 
that  manner.  He  waS  a  day  laborer,  working  chiefly  on  the 
streets  of  the  city,  and  ordinarily  earned  from  $30  to  $40 
per  month. 

I.     Plaintiff  was  a  witness  in  her  own  behalf,  and,  on 

cross-examination,  she  testified  that  it  was  the  custom  of  her 

husband,  when  he  received  his  wages,  to  give  a 

iriNo liquors:  portion  of  the  money  to  her,  but  that  it  fre- 

wrongfifl  sale:    ^  ^     ,  ,      ,  /».         i        .  .  i 

band-  con  "*'  queutly  happened  that,  after  having  given  her 
if  ^^f^qS^  money,  he  would  come  to  her  and  request  her 
tion  for  jury.  ^  return  a  portion  of  it  to  him,  which  she  would 
do,  and  that  this  had  been  their  custom  for  many  years;  and 
she  admitted  that  she  knew  when  she  furnished  him  money 
on  such  occasions  that  he  intended  to  purchase  intoxicating 
liquors  with  it,  and  that  he  frequently  became  intoxicated  on 
liquors  purchased  with  money  so  obtained  from  her.       She 
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testified  that  she  gave  hiiu  the  money  to  keep  him  in  a  good 
humor,  and  keep  him  from  getting  angry  at  her.  Counsel  for 
defendants  contend  that  upon  this  state  of  facts  plaintift*  is 
not  entitle  to  recover  for  the  injury  of  which  she  complains. 
Their  position  is  that,  as  she  furnished  him  the  money  witli 
knowledge  of  his  habits,  and  of  the  use  to  which  he  intended 
to  put  it,  she  thereby  contributed  to  his  intoxication,  and  for 
that  reason  the  law  will  not  afford  her  a  remedy  for  the  injury 
which  she  sustained  in  consequence  of  his  intoxication. 
They  asked  the  circuit  court  to  instruct  the  jury  in  accord- 
ance with  that  view.  But  the  court,  as  we  infer  from  the 
record,  left  it  to  the  jury  to  say  from  the  evidence  whether 
plaintiff  voluntarily  contributed  to  the  intoxication  of  her 
liusband,  and  instructed  them  that,  if  she  did  so,  she  was  not 
entitled  to  recover.  In  that  respect  the  circuit  court  fol- 
lowed the  holding  of  this  court  in  Etigleheri  v,  Hllger^  43 
Iowa,  563.  The  correctness  of  the  ruling  in  the  abstract  is 
not  questioned  by  counsel.  They  insist,  in  effect,  however, 
that  it  should  have  been  determined  as  matter  of  law, 
from  the  undisputed  evidence,  that  plaintiff*  had  precluded 
herself  from  all  right  of  recovery  for  the  injury  complained  of, 
by  her  acts  in  voluntarily  delivering  tire  money  to  her  husband 
while  knowing  the  use  to  which  he  intended  to  appropriate 
it.  But  we  are  of  the  opinion  that  the  question  presented 
was  one  upon  which  plaintiff  was  entitled  to  have  the  verdict 
of  the  jury.  It  cannot  be  said  that  the  conclusion  that  she 
voluntarily  contributed  to  the  intoxication  of  her  husband  is 
the  only  deduction  which  can  fairly  or  reasonably  be  drawn 
from  the  facts  proven.  It  must  be'  borne  in  mind 
that  the  money,  while  it  was  in  plaintiff's  possession, 
in  fact  belonged  to  her  husband.  It  was  his  earnings,  and 
he  had  a  right  to  the  possession  and  control  of  it.  He  was 
under  a  moral  and  legal  obligation,  it  is  true,  to  afford  a  sup- 
port for  his  wife  and  children,  but  that  fact  did  not  vest  her 
with  the  title  or  right  of  possession  in  the  money  he  earned. 
It  must  be  borne  in  mind,  also,  that  the  probable  result  of  a 
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refusal  by  her  to  deliver  the  money  to  him  at  his  request,  on  any 
occasion,  would  have  been  the  refusal  by  him  to  pay  any  por- 
tion of  his  future  earnings  to  her.  She  was,  to  some  extent, 
under  the  compulsion  of  necessity.  She  was  dependent  on 
the  earnings  of  her  husband  for  support.  But  his  habits 
were  such  that  those  earnings,  except  the  pittance  which  she 
was  able  to  obtain  and  keep  from  him,  were  squandered  at 
the  saloon  and  brewery;  and  on  every  occasion  when  he 
made  a  demand  upon  her  for  a  portion  of  the  money  he  had 
given  her  she  was  probably  remitted  to  a  choice  between  the 
surrender  of  the  suili  demanded  and  the  loss  of  the  whole  of 
his  earnings  in  the  future.  It  was  not  for  tlie  court  to  say 
that  she  necessarily  consented  to  his  drunkenness  because  she 
chose  the  lesser  of  these  evils.  We  think  the  question  was 
properly  submitted  to  the  jury,  and  their  finding  upon  it  is 
abundantly  sustained  by  the  evidence. 

II.  Defendants  offered  to  prove  on  the  trial  that  plaintiff's 
husband  had  been  an  habitual  drunkard  for  twenty  years 
2 before  his  death.      This  evidence  was  offered  for 

ijj^evl?™"  tlie  purpose  of  affecting  the  measure  of  plaintiff's 
UHaTdrimk^"  damages.  The  circuit  court  held  that  it  was 
ennesa.  incompetent  for  that  purpose.       The  holding  is 

supported  by  Woolheather  v.  Risley^  38  Iowa,  486. 

III.  After  the  court  excluded  the  evidence  offered  by 
defendants  to  prove  the  length  of  time  that  plaintiff's  hus- 
band had  been  in  the  habit  of  becoming  intoxicated,  they  moved 
to  exclude  all  evidence  on  the  subject  of  his  previous  habits, 
but  this  motion  was  overruled.  The  ruling  is  clearly  right. 
At  the  time  of  the  occurrence  in  question  the  sale  of  beer, 
except  to  minors  or  persons  who  were  intoxicated,  or  were 
in  the  habit  of  becoming  intoxicated,  was  not  forbidden;  and 
to  entitle  plaintiff  to  recover  on  account  of  the  intoxication 
of  her  husband,  caused  by  the  sale  of  beer  to  him,  she  was 
required  to  prove  that  the  sale  was  unlawful.  Myers  v.  Con- 
way^ 55  Iowa,  166.     The  evidence  which  tended  to  prove  his 
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habit  of  becoming  intoxicated  was  therefore  material.  It 
tended  to  establish  a  material  fact  in  the  case. 

IV.  The  defendant  sought  to  show  that  plaintiff's  Iiusband 
came  to  his  death  by  injuries  inflicted  by  some  third  person 

3.  rvidence:    while  he  was  upon  the  bridi^e.     Thev  introdncel 

res  ffestsB  *  i  o  ./ 

hearsay.  *  three  Witnesses,  who  testified  that  they  crossed  said 
bridge  at  about  10  o'clock  on  the  evening  in  question,  and 
that  while  crossing  it  they  saw  two  or  three  persons  on  the 
opposite  side,  and  heard  groans  and  other  sounds,  indicating 
that  some  person  upon  the  bridge  had  been  injured,  and  was 
Buffering  pain.  They  also  offered  to  prove  the  statements 
and  declarations  made  by  these  witnesses  concerning  what 
they  saw  and  heard  upon  the  bridge  to  persons  whom  they 
met  soon  after  they  crossed  it.  But  this  evidence  was 
excluded  on  plaintiff's  objection.  It  is  contended  that  this 
evidence  should  have  been  admitted  on  the  ground  that  the 
statements  and  declarations  of  the  parties  constituted  part  of 
the  res  gestm.  But  this  position  is  clearly  not  sound.  It  is 
not  claimed  that  the  witnesses  whose  declarations  were  sought 
to  be  introduced  in  evidence  in  any  manner  participated  in 
the  transactions  to  which  the  declarations  related ;  nor  was 
there  any  inquiry  as  to  the  motive  or  purpose  with  which 
they  acted;  nor  were  the  declarations  explanatory  of  their 
conduct  at  the  time.  They  consisted  simply  of  a  statement 
of  what  they  claimed  to  have  witnessed  upon  the  bridge,  and 
they  were  properly  rejected  as  being  mere  heresay. 

V.  After  defendants  had  rested,  plaintiff's  counsel  asked 
leave  to  recall  a  witness,  who  had  been  examined  by  defend- 

4.  PRACTICE-  *^ts,  for  the  purpose  of  examining  him  further, 
nesal"dfscre-"  ^"^^  ^^  laying  the  foundation  for  his  impeach- 
tioQ  ofcouru    j^jgjji-^  ^^^^  against  defendants'  objection,  leave  to 

do  this  was  granted.  This  action  of  the  court  is  assigned  as 
error.  The  matter  was  one  peculiarly  within  the  discretion  of 
the  trial  court,  and  it  does  not  appear  to  us  that  there  was 
any  abuse  of  discretion  in  the  action  complained  of. 

VI.  The  refusal   of  the   circuit   court   to   give   certain 
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instructions  asked  by  defendants'  counsel  is  assigned  as  error; 

5.  PRACTICE     but  the  instructions  actually  given  by  the  court 

viewing  In-  are  not  contained  in  the  record,  and  it  does  not 
stnictions:  de- 

fective record  appear  but  that  substantially  the  same 
instructions  were  given  by  the  judge  on  his  own  motion. 
We  will  presume,  in  the  absence  of  any  showing  to  the  con- 
trary, that  the  jury  were  properly  instructed  on  all  questions 
arising  in  the  case. 

We  have  found  no  error  in  the  record,  and  the  judgment 
must  be 

Affibm£d. 


Baily  v.    Baily. 


1.  Divorce:  refusal  to  pay  temporary  alimony:  right  to  depend: 
PUBLIC  policy.  The  refusal  of  a  defendant  in  a  divorce  proceeding  to 
pay  a  judgment  for  temporary  alimony  is  not  a  contempt  of  court,  and 
does  not  deprive  him  of  the  right  to  defenJ.  Public  policy  requires  that 
the  marriage  relation  should  not  b3  severed  for  an  insufficient  cause,  and 
that  the  defendant  should  have  ths  opportunity  t>  b3  heard,  unless  his 
right  is  clearly  cut  off  by  statute . 

Appeal  from  Rlnggolfi  Circuit  Court. 

Saturday,  June  12. 

Action  fob  a  divoroe.  D scree  for  the  plaintiff  and 
defendant  appeals. 

B.  F.  Ashren  and  Laugkli/ii  cfe  Campbell,   for  appellant. 

Henry  <&  S pence,  for  appellee. 

Seevebs,  J. — Upon  the  application  of  the  plaintiff,  the 
court  "ordered  that  the  defendant  pay  to  the  clerk  of  this 
court,  for  the  benefit  of  the  plaintiff's  attorneys,  fifty  dollars, 
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and  plaintiff  fifty  dollars,  against  Friday  morning  next,  and 
in  default  of  such  payment  then  judgment  therefor."  On 
the  same  day  the  order  was  made  the  defendant  moved  the 
court  to  extend  the  time  within  whicli  he  was  ordered  to  pay 
the  temporary  alimony,  and  supi>orted  the  motion  by  affida- 
vits. This  motion  was  overruled.  The  defendant  moved  the 
court  to  continue  the  cause,  and  order  that  it  be  heard  on 
depositions.  This  motion  was  overruled,  and  the  court 
ordered  that  it  should  be  ''heard  on  oral  evidence  taken  in 
open  court."  Thereupon  the  case  was  called  for  trial.  The 
defendant  asked  to  be  permitted  to  urge  his  defense,  as 
pleaded  by  him.  This  was  refused,  and  the  court,  against 
the  defendant's  objections,  permitted  and  allowed  plaintiff  to 
proceed  and  introduce  evidence  to  sustain  the  allegations  of 
her  petition,  "and  offered  to  permit  defendant  to  cross- 
examine  the  witnesses  introduced  by  plaintiff;  and  de- 
fendant asked  the  court  and  offered  to  introduce  evidence 
both  on  the  question  of  divorce  and  that  of  alimony, 
and  the  court  refused,  and  would  not  permit  defendant  to 
introduce  proof  of  any  allegations  of  defendant's  answer,  nor 
to  controvert  the  allegations  of  plaintiff's  petition,  nor  to  con- 
trovert any  foct  testified  to  by  the  plaintiff's  witnesses."  To 
this  order  the  defendant  excepted,  and  we  are  required  to 
determine  whether  the  court  erred  in  this  respect. 

The  grounds  upon  which  a  divorce  was  asked  were  con- 
troverted in  the  pleadings  filed  by  the  defendant.  The  only 
adjudged  cases  cited  by  counsel  in  favor  of  their  respective 
theories  are  Peel  v.  Peel^  50  Iowa,  521,  and  Maben  v. 
Maben^  67  Iowa,  284.  Neither  of  these  cases  has  any  mate- 
rial bearing  upon  the  question  to  be  determined.  The  Eng- 
lish practice  is  referred  to  rn  2  Bish.  Mar.  &  Div.,  §  498;  and 
it  is  there  stated  that  the  question  as  to  the  enforcement  of 
a  decree  for  alimony  depends  somewhat  on  the  statutes  of  the 
several  states  of  this  country.  This  is  undoubtedly  true. 
Under  the  statutes  of  some  of  the  states  and  the  present  Eng- 
lish practice,  a  failure  to  comply  with  an  order  of  the  court 
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granting  temporary  alimony  is  regarded  as  a  contempt,  and  its 
payment  is  enforced  by  the  commitment  of  the  husband.  It  is 
probably  true  that  a  party  who  is  in  contempt  has  no  right 
to  be  heard  in  defense  of  the  action  in  which  it  has  been  so 
adjudged.  It  was  so  iield  in  New  York  by  the  court  of 
appeals,  in  Walker  v.  Walker^  59  How.  Pr.,  476.  In  'Mc- 
Clung  V.  McClung^  40  Mich.,  493,  it  was  held  that  the, 
time  to  take  proofs  would  not  be  extended  jto  a  party  who 
was  in  contempt  for  refusing  to  pay  temporary  alimony. 

The  order  under  consideration  simply  directs  the  payment 
of  money,  and,  upon  default  being  made,  judgment  therefor 
is  directed  to  be  entered.  It  is  provided  by  statute  that 
'^judgnients  or  orders  requiring  the  payment  of  money,  or  the 
'delivery  of  the  possession  of  property,  are  to  be  enforced  by 
execution.  Obedience  to  those  requiring  the  performance  of 
any  other  act  is  to  be  coerced  by  attachment  for  contempt." 
Code,  §  3026.  It  is  evident  that  the  defendant,  by  his  fail- 
ure to  comply  with  the  order,  was  not  guilty  of  a  contempt, 
and,  as  the  order  must  be  enforced  by  execution,  it  seems 
necessarily  to  follow  that  he  cannot  be  deprived  of  his  right  to 
defend  the  action  because  of  such  failure.  Especially  is  this 
true  in  an  action  where  a  divorce  is  sought.  Public  policy 
requires  that  the  marriage  relation  should  not  be  sundered 
for  an  insufficient  cause.  Consent  decrees  for  divorces  can- 
not be  tolerated  or  upheld.  It  is  true,  default  may  be  made; 
that  is,  a  party  may  decline  to  defend,  and  in  such  case  a 
divorce  may  be  obtained  on  the  evidence  introduced  by  the 
plaintiff  alone;  but  where  a  party  actually  desires  to  defend, 
and  files  pleadings  controverting  the  ground  relied  on,  public 
policy  requires  that  he  should  have  the  opportunity  to  be 
heard,  unless  such  right  is  cut  off  by  statute. 

The  judgment  of  the  circuit  court  must  be 

Ebvebsbd. 
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1.  Coonter-olaim :  debt  due  defendant  as  executor.  One  who  w 
sued  upon  a  personal  debt  cannot  plead  as  a  counter-claim  a  debt  which 
the  plaintiff  owes  him  as  the  administrator  of  an  estate. 

Appeal  from  Montgomery  Circuit  Court. 

Saturday,  June  12. 

Action  upon  an  account  brought  before  a  justice  of  the 
J  eace.  The  defendant  pleaded  a  general  denial,  and  also  a 
counter-claim  for  money  which  the  defendant  alleged  was  due 
him  as  executor  of  the  estate  of  one  Edward  Walker,  deceased. 
The  plaintiff  moved  to  strike  out  the  counter-claim.  The 
justice  sustained  the  motion.  The  parties  then  proceeded  to 
trial  upon  the  plaintiff's  claim,  and  judgment  was  rendered 
for  the  plaintiff.  The  defendant  then  sued  out  a  writ  of 
error  from  the  circuit  court  to  test  the  correctness  of  the  rul- 
ing of  the  justice  in  sustaining  the  plaintiff's  motion  to 
strike  out  the  defendant's  counter-claim,  and  tlie  circuit  court 
held  that  the  justice  erred,  and  ordered  that  he  overrule  the 
motion,  and  proceed  to  the  trial  of  the  case  with  the  counter- 
claim included.  From  the  ruling  of  the  circuit  court  hold- 
ing that  the  justice  erred  in  sustaining  the  plaintiff's  motion 
the  plaintiff  now  appeals  to  this  court. 

W.  n.  Redmon  and  W.  S.  Sti'awn^  for  appellant. 
F.  P.  Oreenleej  for  appellee. 

Adams,  Ch.  J. — In  our  opinion  the  circuit  court  erred. 
The  defendant,  in  pleading  as  a  counter-claim  the  debt  due 
to  his  testator's  estate,  undertook  to  set  off  the  debt  due  the 
estate  in  discharge  of  his  own  liability.  It  is  evident  that 
he  cannot  be  allowed  to  discharge  his  liabilities  in  that  way. 
Any  agreement  which  he  might  make  for  the  discharge  of 
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his  liability  in  consideration  of  the  discharge  of  the  plaint- 
iff's liability  to  the  estate  would  not  be  valid.  The  plaint- 
iff would  remain  liable  to  the  estate.  It  has  been  held 
repeatedly  that  a  partner  has  no  power  to  apply  firm  assets 
in  payment  of  his  personal  indebtedness,  and  that,  having  no 
such  power,  his  attempt  to  do  so  does  not  affect  the  rights 
of  the  .firm.  Upon  the  same  principle  an  executor  lacks  the 
power  to  release  a  debt  due  the  estate  upon  any  such  consid- 
eration. An  attempt  to  do  so  would  be  an  attempt  at  mal- 
administration, and  would  probably  justify  the  court  in 
removing  him,  and  appointing  another  who  would  proceed  to 
collect  the  debt  notwithstanding  the  pretended  release.  If 
.the  rule  were  otherwise,  it  might  become  a  favorite  method 
for  a  person  who  should  be  a  creditor  of  a  person  acting  as 
an  executor,  and  debtor  to  the  estate,  to  seek  to  discharge  his 
liability  to  the  estate  by  a  release  of  the  claim  due  personally 
from  the  executor,  and  especially  if  the  person  acting  as  exe- 
cutor was  not  able  to  discharge  all  his  personal  liabilities. 
Now,  if  such  claims  cannot  properly  be  used  to  satisfy  each 
other,  then  one  is  not  a  proper  counter-claim  to  the  other. 

Kevebsed. 


Dewey  v.  Pierce. 


1.  Fraotioe  on  Appeal :  no  proceedings  after  appeal  dismissed. 
Appellant  perfected  his  appeal,  but  failed  to  prosecute  it  at  the  proper 
term,  and  appellee  appeared,  filed  a  transcript  of  the  judgment,  and 
procured  an  order  of  affirmance,  and  for  judgment  on  the  supersedeas 
bond.  Afterwards  the  appellant  moved  to  set  aside  this  order,  which 
was  done  on  the  ground  that  appellant  had  served  on  the  appellee  and 
derk  of  the  district  court  timely  notice  that  he  had  dismissed  his  appeal. 
Held  that  this  court  had  no  further  jurisdiction  of  the  cause,  and  that 
appellant  conld  not  afterwards  be  allowed  to  prosecute  the  appeal  which 
he  himself  had  so  caused  to  be  dismissed. 
Vol.  LXVIX— 6 
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Appeal  from  Woodbury  Distil  Court, 

Satukday,  June  12. 

Trii8  is  an  ordinary  action  on  a  money  demand.  Plaintiff 
recovered  a  judgment  in  the  district  court,  and  defendant 
appeals. 

A.  C.  Strong^  for  appellant 

U.  C.  Bales^  for  appellee. 

Keed,  J. — The  judgment  appealed  from  was  rendered  on 
the  seventh  day  of  April,  1885,  and  the* appeal  was  perfected 
on  the  thirtieth  of  the  same  month.  Appellant  also  filed  a 
supersedeas  bond,  which  was  accepted  and  approved  by  the 
clerk  of  the  district  court.  If  the  transcript  and  abstract  and 
arguments  had  been  filed  in  proper  time,  the  cause  would 
have  been  for  hearing  at  the  September  term,  1885,  of  this 
court.  The  appellant,  however,  failed  to  bring  any  part  of 
the  record  of  the  cause  into  this  court  before  that  term.  But 
the  appellee  appeared,  and  filed  a  transcript  of  the  judgment, 
and  on  his  motion  an  order  was  made  afiirming  the  judg- 
ment of  the  district  court.  Judgment  was  also  entered 
against  the  sureties  on  the  supersedeas  bond.  After  the 
adjournment  of  the  court  for  that  term,  appellant  filed  a 
motion  to  S9t  the  order  and  judgment  aside.  One  ground  of 
this  motion  was  that  appellant  had  served  notice  of  the  dis- 
missal of  his  appeal  on  the  clerk  of  the  district  court  and  the 
appellee  before  the  September  term  began,  and  at  a  subse- 
quent term  that  motion  was  sustained.  Before  the  March 
term,  1886,  however,  appellant  filed  a  transcript  and  abstract 
in  the  case,  and  both  he  and  appellee  have  filed  arguments  on 
the  merits  of  the  case.  Appellee  also  filed  a  motion  to  aflSrm 
the  judgment  of  the  district  court,  which  was  submitted  with 
the  case.  The  order  setting  aside  the  judgment  on  the  super- 
sedeas bond  in  efiect  determined  that  the  appeal  had  been 
dismissed,  and  that  this  court  had  lost  jurisdiction  of  the 
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cause.  Appellant,  having  obtained  the  benefit  of  this  order, 
is  not  now  entitled  to  go  back,  and  prosecute  his  appeal.  It , 
may  be  that  he  could  have  taken  a  second  appeal,  but  that 
question  we  will  not  consider,  for  there  is  no  pretense  that  a 
second  appeal  was  taken.  We  cannot,  however,  affirm  the 
judgment;  for,  as  stated  above,  the  former  order  determines 
that  we  no  longer  have  jurisdiction  of  the  case.  All  that 
remains  for  us  to  do  is  to  strike  the  cause  from  our  docket, 
and  that  order  will  be  made. 

Stricken  from  the  docket. 


a»    881 
Crowley  v.  Harader.  »r  e79| 


60     m 

114    t^l 


1.  Mortgage:  intervening  equities:  no  personal  judgment  till 
security  exhausted.  Defendant  mortjrapred  land  to  T.  to  secure  the 
note  in  suit  in  this  action.  Afterwards  he  sold  the  land  to  G.,  who 
assumed  the  deht  to  T.  as  a  part  of  the  consideration.  G.  put  a  second 
mortgage  on  the  land.  Both  mortgages  were  duly  recorded.  Plaintiff 
became  the  owner  of  the  second  mortgage,  and  foreclosed  it,  withoTit 
making  either  defendant  herein  or  T.  a  party  to  the  proceedings,  and  he 
bought  in  the  land  for  the  amount  of  the  second  mortgage  and  costs, 
though  it  was  worth  much  more,  and  he  knew  that  it  was  charged  with 
the  mortgage  to  T.  as  a  first  lien.  Afterwards  he  purchased  the  note  and 
mortgage  of  T.,  and  then  entered  satisfaction  of  the  mortgage  of  record, 
and  in  this  action  he  seeks  to  recover  a  personal  judgment  against  d^^- 
flendant  on  his  note  to  T.  Held  that  he  could  not  recover;  and  that  all 
that  he  could  in  any  event  demand  would  be  that  defendant  should  pay 
him  any  balance  there  might  be  after  exhausting  the  land  in  payment 
of  the  mortgage  to  T. 

Appeal  from  Adams  Circuit  Court. 

Saturday,  June  12. 

The  plaintiff  demands  judgment  against  the  defendant 
npon  a  promissory  note  for  $250,  executed  by  defendant  on 
the  first  day  of  February,  1876,  and  due  in  five  years.  The 
defendant  interposed  an  equitable  defense,    and  the  cause 
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appears  to  have  been  tried  as  in  equity.     There  was  a  decree 
for  the  defendant.     Plaintiff  appeals. 

Maxwell  cfe  Dale^  for  appellant. 
Davis  &  WellSy  for  appellee. 

RoTHROOK,  J. — The  material  facts  in  the  case  are  «rS  fol- 
lows: In  June,  1874,  the  defendant  was  the  owner  of  certain 
real  estate.  He  borrowed  $167  of  the  school  fund,  and 
secured  the  payment  of  the  same  by  a  mortgage  on  his  land. 
On  the  first  day  of  February,  1876,  he  borrowed  $250  of  one 
Thomas,  for  which  he  gave  the  note  in  suit  in  this  action, 
and  secured  the  same  by  a  second  mortgage  on  said  real 
estate.  In  March,  1876,  the  defendant  sold  the  land  to  one 
Guile,  and  conveyed  the  same  by  warranty  deed,  except  as  to 
said  mortgages,  which  were  both  excepted  from  the  covenants 
in  the  deed,  and  the  money  they  were  given  to  secure  was 
deducted  from  the  consideration  paid  for  the  land;  and 
Guile,  by  an  oral  agreement,  assumed  the  payment  of  the 
mortgages  as  part  of  the  purchase  price  of  the  land.  In  pur- 
suance of  this  agreement  Guile  paid  the  interest  on  the  note 
in  suit  for  several  years.  After  Guile  purchased  the  land  he 
made  a  mortgage  thereon  to  Thompson  &  Triplett,  to  secure 
the  payment  of  $489.  All  of  the  mt)rtgages  were  duly 
recorded.  After  purchasing  the  last  mortgage,  the  plaintiff 
foreclosed  the  same  without  making  the  defendant  herein  or 
Thomas,  the  holder  of  the  second  mortgage,  parties  to  the 
suit.  The  plaintiff  became  the  purchaser  at  tUe  foreclosure 
sale,  and  his  bid  was  the  amount  of  the  last  mortgage,  and 
costs.  The  land  was  then  and  is  now  of  the  value  of  from 
$1,200  to  $1,500.  After  plaintiff  became  the  owner  under 
the  foreclosure,  and  after  the  note  in  suit  became  due,  he  pur- 
chased the  same  from  Thomas,  and  seeks,  by  this  action,  to 
recover  a  personal  judgment  against  the  defendant. 

The  evidence  shows  quite  satisfactorily  that  when  the 
plaintiff  purchased  the  note  and  mortgage  of  Thompson  & 
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Triplett  he  was  duly  notified  and  advised  that  Guile  had  con- 
tracted with  the  defendant  to  pay  the  mortgage  debt  now  in 
controversy,  and  that  it  was  part  of  the  terms  of  the  sale  of 
the  land  by  the  defendant,  being  part  of  the  purchase  money. 
It  requires  neither  discussion  nor  argument  to  demonstrate 
that  the  plaintiff  ought  not  to  have  an  unconditional  judg- 
ment against  the  defendant.  When  he  purchased  the  land  at 
the  foreclosure  sale,  it  is  to  be  presumed  that  he  bid  what  he 
thought  he  could  afford  to  pay  for  the  land,  subject  to  the 
prior  incumbrances.  But  even  this  presumption  is  not  neces- 
sary to  defeat  his  action.  He  knew  when  he  purchased  at  the 
sheriff's  sale  that,  as  between  the  defendant  and  Guile,  the 
land  was  made  the  primary  fund  for  the  payment  of  this  debt; 
and  with  this  knowledge,  and  having  received  more  than 
enough  in  the  value  of  the  land  to  pay  all  the  mortgages 
upon  it,  he  cannot  be  allowed  to  demand  a  personal  judg- 
ment against  the  defendant.  The  most  that  he  could  in  any 
event  demand,  is  that  the  defendant  should  pay  him  any  bal- 
ance there  might  be  after  exhausting  the  land  in  payment  of 
this  mortgage.  He  not  only  refuses  to  do  this,  but  it 
appears,  by  a  motion  tiled  in  this  court,  that  after  decree  in 
the  court  below  he  entered  satisfaction  of  record  of  the  mort- 
gage given  to  secure  this  debt. 
The  decree  of  the  circuit  court  is 

Affirmed. 


Ebbes  v.  Wehmeyer. 


Trespass :  driviwo  cattle  on  another's  land.  One  who  drives  his 
cattle  upon  another's  land  through  a  breach  in  the  fence,  where  the 
fence  has  been  thrown  down  without  the  owner's  fault,  is  liahle  for  the 
damajy^es  done  by  the  cattle. 

:  :  instruction.  The  court  instructed  the  jury,  in  sub- 
stance, that  if  they  found  that  defendant  appropriated  the  lands  of  plaint- 
iff to  his  own  nse,  or  allowed  his  cattle  to  go  wrongfully  and  illegally 
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upon  said  lands,  then  plaintiff  was  entitled  to  recover.  Held  no  error 
where  in  another  instruction  the  court  had  sufficiently  stated  what  con- 
stituted  an  unlawful  entry. 

Appeal  from  Louisa  District  Court. 

Saturday,  June  12. 

Action  AT  LAW.  Trial  by  jury.  Yerdict  and  judgment  for 
the  plaintiff,  and  defendant  appeals. 

Ilurley  dk  Hale  and  Sprague  cfe  Springer ^  for  appellant. 

E,  W.  Tatlock  and  Newman  cfe  BlaJcCy  for  appellee. 

Seevers,  J. — In  stating  the  issues  or  ground  upon  which 
the  plaintiff  claimed  to  recover,  the  court  said  to  the  jury 
that  the  "plaintiff  claims  to  own  certain  real  estate,  *  *  * 
and  that  the  defendant  *  *  *  maliciously,  wrongfully 
and  unlawfully,  by  himself,  or  by  his  procurement,  broke  down, 
cut,  or  destroyed  the  fence,  and  turned  his  stock  of  cattle  and 
horses  upon  said  land,  without  the  consent  of  the  plaintiff," 
whereby  he  sustained  damage.  The  court  instructed  the  jury, 
in  substance,  that  if  the  land  was  the  property  of  the  plaint- 
iff,— as  to  which  the  jury  were  directed  to  inquire, — and  if 
they  found  the  land  was  fenced,  and  the  defendant  broke  it 
down,  and  thereby  allowed  his  cattle  to  go  upon  the  land,  or 
if  the  land  was  fenced,  and  the  fence  had  been  broken  down 
without  the  defendant's  fault,  and  he  drove  his  cattle  upon 
the  land,  the  plaintiff  would  be  entitled  to  recover.  The 
appellant  insists  this  instruction  is  erroneous,  because,  as  we 
understand  him  to  claim,  the  plaintiff  cannot  recover  unless 
lie  maintained  a  lawful  fence,  and  it  had  ceased  to  be  such 
by  reason  of  the  defendant's  fault.  But  we  cannot  sanction 
the  doctrine  that  when  a  person's  fence  has  been  blown  down 
by  wind,  or  has  been  thrown  down  by  the  wrongful  act  of 
some  third  person,  or  has  fallen  down  from  some  cause  with- 
out his  fault,  the  owner  of  cattle  may  proceed  to  drive  them 
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through  the  breach,  and  allow  theui  to  destroy  the  land -own- 
er's crop.  Of  course,  it  must  bo  obvious  that  any  person 
cannot  be  permitted  to  throw  down  the  fence  of  another,  so 
that  his  cattle  may  pass  through  an  opening  thus  made  and 
destroy  crops  thereon.  There  was  no  issue  or  claim  made 
that  the  plaintiff  sought  to  recover  on  the  ground  that  he  had 
a  lawful  fence,  or,  if  such  a  claim  was  made,  it  was  not  sub- 
mitted to  the  jury.  Therefore,  such  question  is  not  in  this 
case,  and  the  statute  defining  what  constitutes  a  lawful  fence 
has  no  application.     The  instruction  is  not  erroneous. 

II.  The  court  instructed  the  jury,  in  substance,  that  if 
they  found  the  defendant  appropriated  the  lands  of  the  plaint- 
iff to  his  own  use,  or  allowed  his  cattle  to  wrongfully  and 
illegally  go  upon  said  lands,  then  the  plaintiff  was  entitled  to 
recover.  This  instruction  is  said  to  be  erroneous,  because, 
first,  the  court  did  not  define  what  constituted  a  wrongful 
entry.  Possibly  the  instructicn  is  not  as  definite,  when  read 
alone,  as  it  might  be;  but  for  all  the  purposes  of  this  case 
the  court  had  sufficiently  stated  what  constituted  an  unlaw- 
ful entry,  in  stating  the  ground  upon  which  the  plaintiff  was 
entitled  to  recover.  The  second  objection  relates  to  the  ques- 
tion of  a  lawful  fence,  and  the  third  is  that  the  jury  should 
have  been  directed  not  to  consider  any  evidence  of  damage 
during  the  time  one  Key  owned  the  land.  But  the  jury  were 
specifically  instructed  as  to  this  question  in  a  prior  instruc- 
tion, to  which  no  objection  is  made.  The  instruction  under 
consideration  is  not  erroneous. 

The   instructions   asked   were  properly  refused,  and  the 

judgment  must  be 

Affibmsd. 
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The  District  Twp.  of  Clay  v.  The  Independent  Dist.  of 
Buchanan  et  al. 

1.  Estoppel:  plea  of  former  recovery.    Where  a  defendant  in  his 

answer  admits  that  a  former  judgment  obtained  by  plaintiff  upon  the 
sama  cause  of  action  ia  binding  upon  him,  and  upon  such  plea  of  former 
recovery  defeats  the  action,  he  can  not  al'terwards,  when  plaintiff  seeks 
to  enforce  the  admitted  judgment,  be  heard  to  say  that  it  is  void,  or 
that  itjs  not  an  adjudi(^ion  against  him. 

2.  Practice  on  Appeal:  former  decision.    A  question  decided  on 

one  appeal  to  this  court  cannot  be  raised  again  on  a  second  appeal  of 
the  same  case. 

3.  Statute  of  Limitations :  petition:  demurrer.    A  petition  cannot 

be  assailed  by  demurrer  on  the  ground  that  the  action  ia  barred  by  the 
statute  of  limitations,  unless  that  fact  appears  on  the  face  of  the  petition. 

Appeal  from  Webster  District  Court. 

Saturday,  June  12. 

Mandamus  to  compel  defendants  to  levy  taxes  to  satisfy 
a  judgment  recovered  by  plaintiff  against  the  district  town- 
ship of  Sumner,  of  which  the  defendants  are  successors.  A 
demurrer  to  the  petition  was  sustained,  and  judgment  ren- 
dered for  defendants.     Plaintiff  appeals. 

Frank  Farrell  and  Theo,  Hawley^  for  appellant 

A.  A,  Botsford  and  J.  F.  Duncomhe^  for  appellees. 

Beck,  J. — I.  This  cause  has  before  been  in  this  court. 
See  63  Iowa,  188.  It  was  reversed  upon  the  former  appeal, 
1.  kstoppel:  and,  after  being  remanded  to  the  district  court, 
recovery.  an  amended  and  substituted  petition  was  filed, 
which  presents  substantially  the  following  cause  of  action. 
The  plaintiff  and  defendants  are  corporations,  existing  under 
the  laws  of  the  state.  In  1876  the  plaintiff  recovered  a 
judgment  against  the  district  township  of  Sumner,  a  cor- 
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poration  existing  under  the  laws  of  the  state,  which  remains 
in  full  force,  and  is  unsatisfied.  After  the  cause  of  action 
accrued,  the  several  districts  of  the  district  township  of 
Sumner,  under  provisions  of  the  statute,  reorganized  as 
independent  districts.  These  independent  districts  collect- 
ively embrace  the  whole  of  the  territory  of  the  preceding 
district  township  of  Sumner,  and  the  corporators  thereof  are 
the  same  as  those  of  the  district  township,  and  have  received 
and  appropriated  all  its  assets  and  taxes,  and  have  succeeded 
to  all  its  rights  and  liabilities.  The  district  township  has 
ceased  to  elect  officers,  and  there  are  now  no  officers  thereof 
authorized  to  levy  taxes  or  discharge  other  corpoi*ate  func- 
tions and  duties.  After  the  rendition  of  plaintiff's  judg- 
ment, and  the  reorganization  of  the  subdistricts  into 
independent  districts,  plaintiff  brought  an  action  in  the 
court  below,  on  the  original  cause  of  action  upon  which 
the  judgment  in  its  favor  was  rendered,  against  the  defend- 
ants, the  independent  districts;  which,  in  an  answer  to  the 
action,  set  up  as  a  plea  in  bar  the  facts  that  they  succeeded 
to  all  the  rights  and  liabilities  of  the  district  township; 
that  the  judgment  was  rendered  upon  the  identical  cause  of 
action  set  out  in  the  petition  against  them;  that  the  defend- 
ants in  this  suit,  the  independent  districts,  appeared  in  that 
action  against  the  district  township,  employed  counsel,  and 
made  defense  thereto  that  the  judgment  against  the  district 
township  was  a  valid  and  existing  judgment  against  the 
defendants  herein,  the  independent  districts,  apd  that,  by 
reason  thereof,  the  plaintiff  ought  not  to  maintain  the  action 
against  them;  that  the  cause  came  on  for  trial  upon  the 
issues  raised  by  the  defendants'  plea  in  bar  of  former  recov- 
ery, and  upon  the  proofs  thereon  it  was  found  and  adjudged 
by  the  court  that  the  judgment  was  valid  and  subsisting, 
and  the  defendants,  the  independent  districts,  were  bound 
tliereby,  and  estopped  from  questioning  it,  and  that  it  con- 
stituted a  bar  to  the  action;  that  judgment  was  entered  in 
ijivor  of  defendants  upon  the  plea  in  bar,  and  plaintiff's 
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action  against  them  was  dismissed;  and  that  the  judgment 
has  never  been  set  aside  or  reversed.  The  petition  in  this 
case  further  alleges  that  plaintiff  has  demanded  of  defend- 
ants that  they  levy  taxes  for  the  payment  of  the  judgment. 

To  this  petition  defendants  demurred,  setting  up  various 
causes  therefor,  and  that  the  judgment  sought  to  be  enforced 
is  shown  to  be  void,  being  rendered  without  jurisdiction; 
which,  in  the  view  we  take  of  the  case,  as  will  be  hereafter 
seen,  need  not  be  more  particularly  stated  or  considered. 
The  demurrer  also  assails  the  cause  of  action  set  out  in  the 
petition,  based  upon  the  adjudication  as  therein  pleaded, 
which,  it  is  claimed,  estops  defendants  to  deny  the  judgment 
and  that  they  are  bound  thereby.  A  count  of  the  demurrer 
presents  the  further  ground  that  the  action  is  barred  by  the 
statute  of  limitations. 

It  will  be  observed  that  the  petition  does  not  show  that 
the  independent  districts  were  organized,  and  the  district 
township  ceased  to  exist,  before  the  judgment  in  plaintiff's 
favor  was  rendered.  We  cannot  presume  that  they  were 
organized  before  that  time;  but,  upon  all  the  facts  as  dis- 
closed by  the  petition,  we  are  required,  rather,  to  presume 
that  such  organization  was  after  the  date  of  the  judgment. 
But,  as  will  be  hereafter  seen,  this  matter  cuts  no  figure,  in 
the  view  we  take  of  the  case,  which  leads  to  the  conclusions 
reached  in  this  opinion. 

II.     In  our  opinion,  the  defendants  are  estopped  to  deny 

the  validity  of  the  judgment  which  plaintiff  seeks  to  enforce, 

either  ao^ainst  the  district  township  or  against 

THE  SAMB*  , 

themselves;  or  to  deny  that  they  are,  as  the  suc- 
cessors of  the  district  township,  bound  by  it,  and  that  it  may 
be  enforced  against  them.  These  very  matters  were  pleaded 
b^'^  them  as  defenses  to  the  action  brought  against  them,  and 
they  were  held  a  complete  defense  thereto.  By  tlieir  plea 
they  alleged  that  they  were  bound  by  the  judgment,  which 
was  an  adjudication  against  them,  and  the  court  so  held  and 
adjudged.     We  will  surely  not  be  expected  to  cite  authori- 
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ties — which  are  numerous — to  support  tlie  familiar  doctrine 
that  a  party  is  estopped  to  deny  matters  which  he  pleads, 
and  thereon  obtains  an  adjudication  in  his  favor,  defeating 
recovery  in  an  action  against  him.  This  case  is  a  striking 
illustration  of  the  justice  of  the  rule.  Defendants  defeat  a 
prior  action  on  the  ground  of  a  former  judgment  which  is 
an  adjudication  against  them.  When  this  judgment  is  again 
brought  before  the  court  in  order  to  obtain  remedies  for  its 
enforcement,  defendants  plead  that  it  is  void,  and  does  not 
bind  them.  They  are  thus  relieved  from  liability  at  one 
time  oji  the  ground  that  the  judgment  is  a  valid  adjudication 
against  them,  and  at  another  on  the  ground  that  it  is  not.  The 
law  cannot  be  reproached  with  the  claim  that  it  recognizes  doc- 
trines permitting  such  oscillation  in  its  administration,  which 
would  work  the  most  gross  injustice.  The  defendants  hav- 
ing gained  protection  in  an  action  on  the  ground  of  the 
validity  of  the  judgment,  and  that  it  was  an  adjudication 
against  them,  are  forever  estopped  to  claim  the  contrary  in 
an  action  between  the  same  parties. 

It  will  be  readily  seen  that  in  the  foregoing  view  the 
validity  of  the  judgment  in  favor  of  plaintiflF,  and  defend- 
ants' liability  thereunder,  cannot  be  a  subject  of  inquiry  in 
this  case,  defendants  being  estopped  to  raise  any  question 
involving  these  matters.  The  demurrer  was  therefore  not 
well  taken  upon  tliese  points. 

III.  The  demurrer  interposing  the  statute  of  limitations 
ought  to  have  been  overruled  for  two  reasons:  (1)  In  the 
2,  pRACTicB  P"o^  decision  of  the  case  by  this  court  it  was 
formcTde-  held  that  the  demurrer  upon  this  point  ought  to 
cwon.  ^^^^  ^^^^  overruled.    63  Iowa,  188.     That  decis- 

ion being  in  this  very  case,  cannot  be  questioned  on  this 
appeal.  (2)  The  cause  of  action  against  defendants  in  this 
case  could  not  have  arisen  before  their  organization  as  inde- 
,   pendent  districts.     It  is  obvious   that  plaintiff 

3.  STATUTE  Of      4^  ^ 

pSition^'de-    <^ould  have  no  cause  of  action  as  against  these 
miirrer.  districts  until  they  had  a  corporate  existence. 
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It  is  not  shown  in  the  petition  when  that  existence  com- 
menced, and  we  can  exercise  no  presumption  in  that  regard. 
The  petition  cannot  be  assailed  by  demurrer  on  the  ground 
that  the  action  is  barred  by  the  statute  of  limitations,  unless 
it  shows  on  its  face  that  the  cause  of  action  accrued,  as 
against  the  defendants,  at  a  time  prior  to  the  period  limited 
by  the  statute. 

The  foregoing  discussion  disposes  of  all  questions  in  tlie 
case.     The  judgment  of  tho  district  court  is 

Eevebsed. 


Yabnum  v.  Shuler  et  al. 

1.  Tax  Title:  who  may  quESTcoN:  statute  of  limitations.  Action 
to  quiet  a  tax  title.  Defendants  daimed  title  under  the  government, 
but  they  failed  on  the  trial  to  trace  their  title  to  the  United  States. 
Held  that  they  were  not  in  a  situation  to  question  the  tax  tiUe,  under 

1 119  2871  Code,  §  897, — ^not  even  to  the  extent  of  pleading  the  special  statute  of 

limitation  contained  in  Code,  §  902.  (See  Lockridge  v.  Daggett^  54  lowa» 
332.) 

2.  Practice  on  Appeal:  corbbotionof  clbrk^b  docket.   The  abstract 

in  this  case  states  that  the  appeal  is  from  the  circuit  court,  but  it  clearly 
appears  from  the  whole  record  that  it  is  &om  the  district  court,  and  it 
is  ordered  that  the  clerk's  dockets,  which  follow  the  abstract,  be  coi^ 
rected  to  show  the  appeal  as  from  the  district  court. 

Appeal  from  Poweshiek  District  Court. 

Saturday,  June  12. 

Action  in  chancery  to  qniet  and  establish  plaintiff's  title 
to  certain  land  against  the  claims  of  defendants.  The 
answer  of  defendants  alleges  that  plaintiff's  claim  of  title  is 
based  upon  certain  tax  sales  and  deeds,  which,  it  is  averred, 
are  irregular,  fraudulent  and  void.  Defendants  allege  that 
they  hold  the  patent  title  to  the  land,  and  pray  that  it  be 
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quieted  in  them.  They  claim  in  their  pleadings  that  plaint- 
iff's action  is  barred  by  Code,  §  902,  providing  that  no 
action  for  the  recovery  of  property  sold  for  the  non-payment 
of  taxes  can  be  maintained  unless  brought  within  five  years 
after  the  tax  deed  was  executed  and  recorded.  After  a  trial 
upon  the  merits,  the  district  court  entered  a  decree  granting 
the  relief  prayed  for  by  plaintiflF.     Defendants  appeaL 

John  T.  Scotty  for  appellants. 

Clark  Varnum,  appellee,  pro  se. 

Beok,  J. — I.     The  plaintiff  claims  title  under  a  tax  sale 

and  deed,  of  which  due  proof  was  made  at  the  trial.     He 

1.  TAX  title:     seems  to  hold  two  or  three  successive  tax  deeds, 

question:   .     but  relies  on  the  one  last  executed.     Nothins: 

statute  of  lim-    ^       ,  ,  ,  .,  ,..,.,  . 

itatioos.  further  need  be  said  as  to  his  title,  in  the  view 

we  talce  of  the  case,  than  that  the  sales  and  deeds  appear  to 
be  valid.  In  other  words,  he  claims  title  under  a  treasurer's 
deed  which,  upon  its  face,  is  regular  and  formal.  "While  the 
defendants  allege  in  their  answer  that  they  hold  the  govern- 
ment title,  which  is  denied  by  plaintiff,  they  failed  to  in- 
troduce evidence  establishing  this  averment.  They  intro- 
duced in  evidence  a  conveyance  to  themselves  and  another  to 
their  grantors,  and  then  stopped,  utterly  failing  to  show  that 
they  hold  title  to  the  property. 

11.  Code,  §  897,  provides  that  "no  person  shall  be  per- 
mitted to  question  the  title  acquired  by  a  treasurer's  deed 
without  first  showing  that  he,  or  the  person  under  whom  he 
claims  title,  had  title  to  the  property  at  the  time  of  the  sale." 
Defendants,  having  failed  to  establish  the  patent  title  in  them- 
selves, cannot  dispute  the  tax  title  of  plaintiff,  and  they  can 
not  defeat  recovery  by  plaintiff,  under  Code,  §  902,  which 
limits  actions  for  the  recovery  of  land  sold  for  taxes  to  five 
years  after  the  treasurer's  deed  was  executed  and  recorded. 
Lochridge  v.  Daggett^  64  Iowa,  332.     Here  this  case  ends. 
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The  defendants  cannot,  in  this  action,  question  the  title  held 
bj  plaintiff  under  the  treasurer's  deed.  The  decree  of  the 
district  court,  therefore,  rightly  quieted  his  title  against 
all  claims  held  by  defendant. 

III.  Defendant's  abstract  shows  that  the  appeal  was 
taken  from  the  circuit  court.  An  amended  abstract,  which 
2.  PRACTICE  ^s  ^^^  denied  by  defendants,  shows  that  it  is  from 
correctfon'of  the  district  court;  and  the  contents  of  the 
original  abstract  verifies  this  amendment.  The 
dockets  of  the  clerk  follow  the  abstract.  They  will  be  cor- 
rected, so  as  to  show  the  appeal  as  being  from  the  district 

court. 

Affirmed. 


Sterling  Manuf'G  Co.  v.  Early  et  al. 

1.  Mortgage:  foreclosure:  redemption  by  junior  JUDGSiENT  cred- 
itor: JUDGMENT  NOT  INDEXED.  The  holder  of  a  junior  judgment  has 
no  right  to  redeem  from  a  sale  under  the  foreclosure  of  a  senior  mort- 
gage, after  the  statutory  time  for-redemption  has  expired,  even  though 
he  is  not  made  a  x)arty  to  the  foreclosure,  if  his  judgment  is  not  indexed 
at  the  time  of  the  foreclosure,  unless  the  plaintiff  in  foreclosure  has 
actual  notice  of  the  judgment  at  the  time  of  foreclosure;  for  third  per- 
sons cannot  be  charged  with  constructive  notice  of  a  judgment  unless  it 
is  correctly  indexed.  (See  Cummings  v.  Long,  16  Iowa,  41,  and  Thomas 
.  V.  Desney,  57  Id.,  58.) 

Appeal  from  Sao  District  Court. 

Monday,  June  14. 

This  is  an  action  in  equity,  by  which  the  plaintiff  claims 
the  right  to  redeem  certain  land  from  a  sheriff's  sale  on  the 
foreclosure  of  a  mortgage  on  the  land.  The  cause  was  sub- 
mitted to  the  district  court  upon  the  pleadings  without  evi- 
dence, and  upon  a  motion  of  the  plaintiff  for  a  decree.  The 
motion  for  decree  was  overruled,  and  the  petition  was  dis- 
missed.    Plaintiff  appeals. 
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W.  A.  Helselly  for  appellant. 
8.  M.  Elwoody  for  appellees. 

RoTHROCK,  J. — The  facts  of  the  case  are  as  follows:  On 
the  thirteenth  day  of  May,  1875,  one  Robinson,  being  the 
1.  moktoaoe:  ^"^^^^^  ^^  eighty  acres  of  land,  executed  to  D. 
J^m^tiSn'  Carr  Early  &  Co.,  a  mortgage  tiiereon  to  secure 
judpmen't  the  payment  of  $200.  This  mortgage  was  fore- 
meut  uotm-'  closed  in  the  year  1878,  and  on  the  twenty-tiiird 
day  of  March  in  that  year  the  land  was  sold  on 
special  execution  to  said  Early  &  Co.  for  the  amount  of  the 
judgment  in  foreclosure  and  costs,  and  a  certificate  of  sale 
was  duly  issued  to  the  purchasere.  Early  &  Co.  assigned 
the  certificate  of  purchase  to  the  defendant  Davis,  and  on  the 
nineteenth  of  March,  1879,  the  sherifi^  executed  a  deed  of 
the  property  to  Davis,  who  took  possession  of  the  land.  On 
the  twenty -fifth  day  of  August,  1881,  Davis  sold  the  land  to 
n.  H.  Neiner,  who  on  the  nineteenth  day  of  September, 
1882,  sold  the  same  to  the  defendant,  Theresa  Myer,  and  she 
has  been  in  possession  of  the  land  since  her  purchase.  On 
the  twenty-ninth* day  of  January,  1877,  the  plaintiff  herein 
recovered  a  judgment  in  the  district  court  of  Sac  county 
aorainst  said  Robinson  for  the  sum  of  $103  and  costs.  The 
judgment  was  not  indexed  at  the  time  it  was  rendered,  nor 
until  some  time  in  the  year  1879,  and  not  until  after  Davis 
took  the  assignment  of  the  certificate  of  purchase,  and 
received  his  deed  from  the  sheriff.  The  plaintiff  claims  the 
right  to  redeem  from  the  sheriff's  sale  upon  the  ground  that 
it  is  a  junior  judgment  incumbrancer,  and  was  not  made  a 
party  to  the  action  in  foreclosure.  The  defendants  concede 
that  the  plaintiff  would  have  a  right  to  redeem  if  plaintiff's 
judgment  had  been  indexed  before  the  foreclosure  sale.  But 
they  claim  that  they  had  no  actual  notice  of  the  judgment, 
and,  by  reason  of  the  failure  and  negligence  of  the  plaintiff 
to  cause  the  judgment  to  be  indexed,  they  had  no  constructive 
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notice  of  the  judgment, '  and  that  the  plaintiff  cannot  now 
assert  the  right  to  redeem;  or,  as  they  express  it,  the  plaint- 
iff ought  to  be  "barred  and  estopped"  from  asserting  any 
right  to  tedeem.     The  defendants  filed  a  joint  answer. 

It  does  not  appear  what  consideration  Davis  paid  for  the 
assignment  of  the  certificates  of  purchase,  nor  what  consid- 
eration was  paid  for  the  land  by  the  subsequent  purchasers, 
nor  whether  their  conveyances  were  with  covenants  of  war- 
ranty, or  merely  quitclaim  deeds.  There  is  something  said 
in  argument  about  the  defendants  being  innocent  purchasers 
without  notice  of  plaintiff's  judgment.  We  think  that, 
whatever  the  character  of  the  conveyances  may  have  been  to 
those  to  whom  Davis  conveyed,  they  took  no  greater  interest 
in  the  land  than  he  had, because  the  plaintiff* 's  judgment  was 
indexed  before  Davis  parted  with  his  interest.  And,  in  our 
opinion,  Davis  being  a  mere  assignee  of  the  certificate  of 
purchase,  he  acquired  no  right  in  the  land  greater  than  that 
held  by  Early  &  Co.  as  the  purchasers  at  the  sheriff's  sale. 
The  question  to  be  determined,  then,  is,  was  the  judgment  a 
lien  upon  the  land  before  the  foreclosure  of  the  mortgage? 
If  it  was,  plaintiff  has  the  right  to  redeem. 

It  appears  that,  when  Early  &  Co.  foreclosed  the  mortgage, 
they  sought  to  make  all  lienholders  parties,  and  that  the 
defendant  was  not  made  a  party  because  the  judgment  was 
not  indexed,  and  Early  &  Co.  had  no  actual  notice  of  its 
existence;  and  it  appears  that  they  would  not  have  advanced 
the  court  costs,  attorney's  fees,  and  other  expenses  made  nec- 
essary by  the  foreclosure,  without  making  the  plaintiff  a 
party,  if  they  had  known  of  the  judgment;  and,  for  aught 
that  appears,  it  may  have  been  important  to  foreclose  the 
junior  lien  of  the  plaintiff  if  it  had  been  known  that  such 
lien  existed.  Indeed,  it  is  always  desirable  to  do  so.  The 
present  case  is  an  illustration  of  the  importance  of  it.  The 
assignee  of  Early  &  Co.  and  his  grantees  were  in  possession 
of  this  land  as  owners,  as  they  supposed,  for  about  six  years, 
before  this  action  to  redeem  was  commenced.     By  the  failure 
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of  the  plaintiff  to  cause  the  judgment  to  be  indexed,  it  claims 
that  it  should  now  be  allowed  to  redeem  from  the  defendants 
by  setting  off  the  rents  and  profits  of  the  land  against  the 
mortgage.  We  think  it  must  be  accepted  as  a  fact,  especially 
as  the  cause  was  submitted  on  the  petition  and  answer,  that 
the  defendants  would  not,  with  a  knowledge  of  the  judgment, 
have  changed  their  position  by  a  foreclosure  and  sale  and 
possession  of  the  land,  with  the  rights  of  a  junior  incum- 
brancer unaffected  by  their  foreclosure,  and  liable  to  be 
asserted  at  any  time  within  the  statute  of  limitations.  This 
being  so,  we  can  see  no  difference  in  principle  between  this 
case  and  the  case  of  ThomaB  v.  Desney^  57  Iowa,  68,  and 
Cummiiigg  v.  Long^  16  Iowa,  41.  These  cases,  in  effect, 
hold  that  third  persons  cannot  be  charged  with  constructive 
notice  of  a  judgment  unless  the  same  is  correctly  indexed. 

Affirmed. 


Frakklin  v.  The  Northwestern  Telephone  Co. 

1.  Jnstices'  Courts:  jurisdiction:  suits  against  telephone  com- 
panies. Telephone  companies,  for  the  purposes  contemplated  by  §  2582 
of  the  Code,  are  to  be  considered  as  telegi*aph  compdnies;  (compare 
Telephone  Co.  v.  Board  of  Equalization^  67  Iowa,  250;)  and  under  that 
section  justices  of  the  peace  may  entertain  suits  against  such  companies 
in  any  county  through  which  their  lines  pass  or  are  operated,  where  the 
amount  in  controversy  is  within  their  jurisdiction.  The  reasoning  in 
Hunt  V.  Farmers  Ins,  Co.,  67  Iowa.  742,  followed. 

Appeal  from  Harrison  CirouU   Cowrt. 

Monday,  June  14. 

AoTiON  to  recover  for  labor  rendered  by  plaintiif  for  the 

defendant  nnder  a  written  contract.     The  action  was  brought 

originally  before  a  justice  of  the  peace  of  Harrison  township, 

Harrison  county.     Judgment  was  rendered  for  the  plaintiff. 

Vol.  LXIX— 7 
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An  appeal  was  taken  by  the  defendant  to  the  circuit  coart, 
and  judgment  was  again  rendered  for  the  plain tiffl  The 
defendant  appeals  to  this  court. 

J,  W.  Barnhartj  for  appellant. 

Charles  Mackenzie  and  S.  H.  Cochran^  for  appellee. 

Adams,  Ch.  J. — The  case  involves  less  than  $106,  and 
comes  to  us  upon  a  certificate  of  appeal.  The  questions  pre- 
sented pertain  to  the  jurisdiction  of  the  justice  of  the  peace, 
and  to  the  jurisdiction  of  the  circuit  court.  The  defendant 
is  a  corporation  organized  under  the  laws  of  Iowa,  and  hav- 
ing its  principal  place  of  business  in  Ida  county;  and  it 
contends  that  neither  the  justice  of  the  peace  of  Harrison 
county  nor  the  circuit  court  of  Harrison  county  had  juris- 
diction to  try  the  case.  Sections  3507  and  3513  of  the  Code 
provide  that  the  jurisdiction  of  a  justice  of  the  peace  does 
not  embrace  suits  for  the  recovery  of  money  against  actual 
residents  of  any  other  county,  except  that,  upon  written  con- 
tracts stipulating  for  payment  at  a  particular  place,  suit  may 
be  brought  in  the  township  where  the  payment  was  agreed 
to  be  made.  The  defendant,  being  a  corporation  organized 
under  the  laws  of  Iowa,  and  having  its  principal  place  of 
business  in  Ida  county,  is  to  be  regarded  as  a  resident  of 
that  county.  The  contract  sued  on  does  not  provide  for  pay- 
ment at  a  particular  place.  Such  being  the  facts,  the  justice 
of  the  peace  manifestly  did  not  have  jurisdiction,  unless  the 
jurisdiction  was  conferred  by  other  provisions. 

Section  2582  of  the  Code  provides  that  actions  may  be 
brought  against  telegraph  companies  in  any  county  through 
which  the  line  passes  or  is  operated.  In  the  case  at  bar  it 
was  shown  that  the  defendant's  line,  though  not  open  for 
general  business,  passed  through  Harrison  county,  and  was 
operated  in  that  county.  In  Telephone  Co.  v.  Board  of 
Equalization^  67  Iowa,  250,  it  was  held  that  a  telephone 
company  was  to  be  regarded,  for  the  purposes  of  taxation, 
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as  coming  under  the  denomination  of  a  telegraph  company, 
within  the  meaning  of  the  statute.  We  are  not  able  to  see 
why  the  reasoning,  as  applied  to  that  case,  based  upon  the 
substantial  identity  of  telegraphic  and  telephonic  modes  of 
communication,  would  not  be  applicable  to  this.  If  we  are 
correct  in  this,  a  telephone  company  may  be  sued  in  any 
county  through  which  the  company's  line  passes,  and  it 
would  not  be  disputed  that  the  district  and  circuit  courts  of 
the  counties  would  have  jurisdiction  of  such  suits.  Whether 
a  justice  of  the  peace  would  have  jurisdiction  is  one  of  the 
questions  controverted;  but  it  appears  to  us  that,  under  the 
reasoning  in  Hunt  v.  Farmers*  Ins.  Go.^  67  Iowa,  742,  he 
would.  If  the  justice  of  the  peace  had  jurisdiction,  as  we 
think  he  did,  it  follows  that  on  appeal  the  circuit  court  had 
jurisdiction. 

Affibmbd. 


Sexton  v.  The  Hawkeye  Ins.  Co. 

1.  Fire  Insurance:  occupancy  op  premises:  what  is  not.  The 
policy  sued  on  was  issued  upon  a  dwelling  house,  and  insured  it  against 
losses  by  wind  as  well  as  by  fire,  and  it  provided:  **  This  company  shall 
not  be  liable  for  any  loss  or  damage  while  the  above  mentioned  premises 
shall  be  vacant  or  unoccupied.''  The  loss  occurred  by  wind,  at  a  time 
when  no  one  lived  in  the  house,  though  some  articles  belonging  to  a 
recent  tenant,  and  some  belonging  to  the  insured,  were  in  it  at  the  time 
of  the  accident,  and  the  land  on  which  the  bouse  was  situated,  and 
which  was  particularly  described  in  the  policy,  was  occupied  at  the 
time.  Held  that  the  word  **  premises  ''  in  the  policy  referred  to  the 
house  and  not  to  the  land,  and  that  the  house  was  vacant  within 
the  meaning  of  the  policy,  and  that,  the  contract  being  violated  in 
that  regard,  no  recovery  could  be  had  on  the  policy. 

Appeal  from  Adair  Circuit  Court. 

Monday,  June  14. 

AonoN  on  a  policy  insuring  against  high  winds,  cyclones 
or  tornados,  to  recover  for  the  loss  of  the  insured  building. 


Digitized  by 


Google 


.•••?»■:' 


100  SUPREME  COURT  OF  IOWA, 

Sexton  T.  The  Hawkeye  Ins.  Co. 

The  cause  was  tried  to  a  jary,  which  rendered  a  verdict  foi 
defendant,  under  an  instruction  by  the  court,  upon  which 
judgment  was  rendered.     Plaintiff  appeals. 

Gow  i&  Hager^  for  appellant. 
Phillips  cfe  Day^  for  appellee. 

Beck,  J. — I.  The  policy,  among  other  conditions,  contains 
the  following:  "This  company  shall  not  be  liable  for  any  loss 
or  damage  while  the  above  mentioned  premises  shall  be 
vacant  or  unoccupied,  or  resulting  from  neglect  by  the 
assured  to  use  all  possible  effort  to  keep  the  property  safely 
protected  against  fires  that  may  originate  on  the  prairies,  or 
to  save  the  property  when  on  fire,  or  exposed  thereto,  or 
after  the  fire,  or  by  theft  at  or  after  the  fire.''  The  evidence 
shows  that  the  building  insured  was  a  dwelling-house, 
occupied  at  the  time  the  polioy  was  issued  by  a  tenant,  who 
moved  out  of  it  about  three  months  before  the  loss.  The 
plaintiff  testifies  that  the  tenant  left  in  the  house  "  two  or 
three  jars,  and  two  large  four  or  five  gallon  jars,  and  a  molasses 
keg  and  a  table,"  which  appear  to  have  been  in  the  house 
when  destroyed.  The  plaintiff  also  testified  that  he  had  in  the 
house  at  that  time  a  wrench,  hatchet,  three  empty  cans,  a 
rolling  cutter,  a  plow  tile  and  a  ladder."  The  house,  after 
the  tenant  removed,  was  not  used  as  a  dwelling. 

II.  The  court,  in  our  opinion,  rightly  directed  a  verdict 
for  defendant;  for  the  reason  that  the  violation  of  the 
condition  of  the  policy  against  the  vacancy  of  the  house, 
or  its  being  permitted  to  remain  unoccupied,  was 
established  without  any  conflict  of  evidence.  The 
condition  cannot  be  disregarded  when  the  contract  is  at- 
tempted to  be  enforced.  The  parties  contracted  that  the  build- 
ing should  not  be  permitted  to  be  vacant  or  unoccupied.  We 
cannot  vary  or  depart  from  their  contract.  It  may  be,  but 
the  point  we  do  not  determine,  that  if  the  condition  required 
the  performance  of  acts  which  in  no  way  affected  the  hazard, 
or  the  non-performance  of  which  could  work  defendant  no 


Digitized  by 


Google 


JUNE  TERM,  1886.  101 

Sexton  V.  The  Hawkeye  Ins.  Co. 

'  — 

]>i*ejudice,  the  courts  would  not  regard  it.  But  it  cannot  be 
justly  claimed  that  the  hazard  of  "high  winds,  cyclones  or 
tornadoes"  was  not  increased  by  the  vacancy  of  the  build- 
ing. The  occupants  of  a  dwelling,  for  their  own  safety,  and 
the  protection  of  the  property  they  may  have  in  it,  will  exer- 
cise care  for  the  preservation  of  a  building  by  keeping  closed 
and  secured  the  windows  and  doors  of  the  house  during  high 
winds,  which  would,  to  some  extent,  secure  to  it  increased 
stability  and  capacity  of  resistance  to  storms.  The  tools  and 
other  articles  of  the  plaintiflT,  and  other  articles  owned  by  the 
tenant  in  the  house  at  the  time  of  the  loss,  did  not  constitute 
occupancy,  as  contemplated  by  the  policy.  The  building 
was  described  in  the  policy  as  a  "dwelling-house,"  and  was 
insured  under  the  policy  as  such.  The  contract  contemplates 
that  it  shall  be  occupied  as  a  dwelling.  Its  occupancy,  for 
the  purpose  of  storing  tools,  jars,  etc.,  did  not  comply  with 
the  condition  against  the  vacancy  of  the  building.  In  sup- 
))ort  of  the  foregoing  views  and  conclusions,  see  Dennison  v, 
Phc^nix  Ins,  Co.^  52  Iowa,  457;  North  American  Ins,  Co. 
t\  Zaenger^  63  111.,  464;  Ashworth  v.  Builders'*  Mut.  Fire 
Ins,  Go.^  112  Mass.,  422;  Poor  v,  Humboldt  Ins.  Co,j  125 
Mass.,  274;  Corrigan  v.  Connecticut  Fire  Ins,  Co.^  122 
Mass.,  298;  Cook  v.  Continental  Ins,  Co.^  70  Mo.,  610; 
Keith  V,  Quincy  Mut.  Ins.  Co.^  10  Allen,  228 ;  Herrman  v, 
Adriatic  Ins.  Co,y  85  N.  T.,  103;  Wustum  v.  City  Fire 
Ins,  Co,^  15  Wis.,  139;  Paine  v.  Agricultural  Ins.  Co.y  5 
N.  Y.  Sup.  Ct.,  619. 

III.  Counsel  for  plaintiff  present  more  than  one  argu- 
ment, based  upon  the  language  of  the  policy,  to  support  their 
position  that  the  condition  as  to  the  occupancy  of  the  house 
is  applicable  only  to  the  contract  of  insurance  against  fire. 
One  of  the  conditions  provides  that  defendant  shall  not  be  lia- 
ble for  loss  by  storm  caused  through  gross  negligence  of  the 
assured.  Counsel  think  that  this  condition  secures  the  care  to 
the  building  required  of  the  assured,  and  therefore  the  condi- 
tion as  to  occupancy,  being  unnecessary  for  that  purpose,  was 
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not  intended  to  apply,  except  to  cases  of  loss  by  fire.  But 
the  condition  just  referred  to  requires  care  when  the  house  is 
occupied;  the  other  provides  that  vacancy  of  the  building 
shall  defeat  recovery.  The  two  conditions  do  not  require 
the  same  acts  of  care  over  the  building.  Hence  the  one  can 
not  be  regarded  as  superseding  the  other. 

IV.  Counsel  also  argue  that  the  condition  requiring 
occupancy  applies  to  the  land  upon  which  the  house  is  sit- 
uated, and  that,  as  it  was  occupied,  the  condition  has  been 
performed.  The  ground  of  this  position  is  that  the  land  is 
particularly  described,  and  the  condition  declares  that  if  the 
premises  are  vacant,  the  policy  shall  become  void.  Counsel 
think  that  the  word  "  premises  "  refers  to  the  land  as  well  as 
the  house.  This  cannot  be  admitted.  The  land  is  described 
in  order  to  designate  the  location  of  the  house;  the  land  is 
not  insured,  the  house  is.  It  is  very  plain  that  the  word 
"  premises  "  refers  to  the  property  insured. 

It  becomes  unnecessary  to  consider  other  questions  argued 
by  counsel,  for  the  reason  that  the  point  we  determine  is 
decisive  of  the  case. 

The  judgment  of  the  circuit  court  is 

Affibmed. 


O'Donnell  v.  The  Chicago,  Milwaukee  &  St.  Paul 

R'r  Co. 

Bailroads:  oRAToiTouQ  street  crossing:  location  of  STANDiNa 
CARS.  A  much-traTeled  street  in  the  town  of  S.  terminated  at  the 
defendants'  depot  grounds.  On  the  other  side  of  the  depot  grounds,  and 
opposite  to  the  terminus  of  said  street,  another  street  began,  but  there 
was  no  connecting  established  highway  over  the  depot  grounds.  The 
defendant,  however,  had  invited  and  established  travel  over  its  depot 
grounds  by  planking  its  tracks  at  that  point,  but  the  planked  track  was 

.  not  as  wide  as  the  streets  on  either  side,  and  was  not  in  a  direct  line  con- 
necting them.  Held  that  defendant  was  not  bound  to  keep  open  a  pas- 
sage way  other  or  wider  than  that  upon  which  it  had  invited  travel  by 


Digitized  by 


Google 


JUNE  TERM,  1886.  103 

O'Donnell  t.  The  Chicago,  Milwaukee  &  St.  FaUl  B'y  Co. 

plankm^r  it»  and  that  it  was  not  liable  for  leaving  a  car  standiDg  upon 
its  track  adjacent  to  the  plank  drive-way,  whereat  plaintifiTs  hotse 
became  frightened,  ran  away,  and  caused  her  personal  injury. 

Appeal  from  O^Brien  District  Court. 

Monday,  June  14. 

The  plaintiff  seeks  to  recover  in  this  action  for  a  personal 
injury  which  she  alleges  she  received  by  reason  of  the  negli- 
gence of  the  defendant  in  leaving  a  railroad  car  "  at  and  n^r 
the  crossing  of  Third  avenue  of  the  town  of  Sheldon,  Iowa, 
on  said  defendant's  track."  She  alleges  that  while  attempt- 
ing to  cross  said  track  the  horse  driven  by  her  became 
frightened  at  said  car,  and  ran  away,  and  that  she  was  thrown 
from  the  cart  or  buggy  drawn  by  the  horse,  and  was  thus 
injured.  There  was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  the  plaintiff.     The  defendant  appeals. 

Geo.  E.  Clarke^  for  appellant. 

(7.  H.  Bullis  and  P.  R.  Bailey^  for  appellee. 

RoTHBOCK,  J. — It  appears  from  the  evidence  in  the  case 
that  Third  avenue,  in  the  town  of  Sheldon,  extends  to  the 
depot  grounds  of  the  defendant's  road.  Across  the  depot 
grounds,  opposite  the  terminus  of  Third  avenue,  there  is 
another  avenue  which  terminates  at  the  depot  grounds.  No 
street  or  highway  has  been  laid  out  across  the  depot  grounds, 
but  since  the  raili'oad  has  been  constructed,  wliich  has  been 
for  several  years,  the  publfe  have  traveled  across  the  depot 
grounds  from  the  terminus  of  Third  avenue  to  the  street 
opposite,  and  this  line  of  travel  is  one  of  the  principal  high- 
ways leading  from  the  country  into  the  town.  The  railroad 
company  planked  its  track,  so  that  travel  could  conveniently 
cross  over.  This  plank  crossing  is  thirty-two  feet  wide.  It 
is  not  on  a  precise  line  with  an  extension  of  Third 
avenue,  but  somewhat  to  one  side.  An  advertising  car, 
belonging   to   a   circus,   was    left   standing   on  one  of  the 
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tracks  of  the  railroad  from  Friday  niglit  until  Sunday  after- 
noon.  The  end  of  the  car  was  close  to  the  end  of  the  plank  cross- 
ing. It  may  have  been  that  it  encroached  on  the  crossing,  but 
if  so,  the  encroachment  was  very  slight.  Other  cars  stood 
upon  the  track  at  the  other  end  of  the  crossing,  but  we  do  not 
understand  that  they  in  any  manner  interfered  with  the 
travel.  The  plaintiff  and  a  female  companion  were  riding 
in  a  road  cart  on  Sunday  afternoon,  and  in  driving  across  the 
railroad  track  the  horse  became  frightened  at  the  advertising 
car,  and  ran  away,  and  plaintiff  fell  out  of  the  cart,  and  was 
injured.     The  above-recited  facts  are  not  in  dispute. 

One  ground  of  the  motion  for  a  new  trial  was  that  the 
verdict  was  not  supported  by  the  evidence.  We  are  very 
clearly  of  the  opinion  that  the  motion  should  have  been 
sustained  upon  this  ground.  There  was  no  public  highway 
across  the  depot  grounds.  It  is  true,  the  defendant,  by  con- 
structing the  crossing,  invited  travel  across  the  track,  but  it 
did  not  invite  travel  at  any  other  place  than  at  the  crossing, 
and  it  was  under  no  legal  obligation  to  do  so.  If  it  had 
obstructed  the  crossing  so  that  an  injury  had  been  received 
by  the  plaintiff  without  fault  on  her  part,  there  possibly  might 
be  ground  for  a  recovery.  But  the  ground  of  complaint  is 
that  the  company  should  have  removed  the  car  so  far  from 
the  crossing  as  that  her  horse  would  not  have  been  frightened 
thereby.  She  does  not  complain  that  she  did  not  have  ample 
room  to  cross  the  track,  but  that  the  car  should  not  have  been 
so  near  the  crossing  as  to  frighten  her  horse.  Much  of  the 
evidence  as  to  the  width  of  Third  •avenue,  and  the  position 
of  the  car  with  reference  to  an  imaginary  lino  extending  the 
avenue  through  the  depot  grounds,  was  wholly  immaterial, 
for  the  simple  reason  that  the  avenue  extended  only  to  the 
line  of  the  depot  grounds.  It  was  the  defendant's  right  to 
store  cars  on  the  depot  grounds,  and,  so  long  as  it 
left  the  crossing  which  it  had  voluntary  provided 
for  vehicles  unobstructed,  no  one  can  have  any  just  cause  of. 
complaint.       Any  other   rule  would  permit   every   person 
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whose  horse  or  team  becomes  frightened  at  cars  upon  depot 
grounds  to  insist  that  the  cars  should  be  stored  at  some  other 
place  than  where  they  are,  more  remote  from  crossings,  or 
places  where  horses  or  teams  may  be  driven.  Such  a  con- 
struction of  the  rights  of  parties  would  invite  all  sorts  of 
groundless  litigation. 

The  plaintiff  relies  upon  the  case  of  Young  v.  Rail/road 
Co.,  56  Mich.,  430;  S.  C,  23  N.  W.  Rep.,  67,  as  authorizing 
a  recovery  upon  a  state  of  facts  much  like  the  case  at  bar. 
In  that  case  a  public  highway  crossed  the  railroad  track  at 
an  angle.  The  statute  required  that  trains  should  not  be 
allowed  to  stand  upon  a  public  crossing  to  exceed  five  min- 
utes. A  freight  train  came  upon  the  crossing,  and  was 
opened  to  allow  travel  to  pass  through.  It  was  not  opened 
wide  enough  to  permit  this  to  be  done  conveniently,  owing 
to  the  fact  that  vehicles  crossed  the  track  obliquely.  There 
were  two  tracks.  The  plaintiff 's  horse  shied  at  the  cars,  so  tliat 
the  cutter  driven  by  the  plaintiff  struck  one  of  the  iron  rails 
at  the  other  crossing,  and  tipped  over.  The  accident,  in  that 
case,  happened  because  the  opening  between  the  cars  was 
insufficient  by  reason  of  the  oblique  crossing.  No  such  facts 
exist  in  the  case  at  bar.  Practically,  the  whole  crossing  was 
left  unobstructed,  and  the  only  cause  of  complaint  is  that 
the  car  was  not  removed  so  far  away  that  horses  would  not 
become  frightened  at  it  when  driven  over  the  crossing. 

Reverse  d. 
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1.  Railroads:  bight  to  fence  track  in  towns.    A  railroad  company 

ha^  no  right  to  fence  its  track,  against  stock  running  at  large,  across 
the  platted  streets  and  alleys  of  a  town,  even  if  such  streets  and  alleys 
are  not  used,  or  are  not  in  condition  to  be  used,  by  the  public. 

2.  Cities  and  Towns:  vacation  and  non-user  op  stiifet:  PAHoFi 

TESTIMONY.    Pdrol  testimony  that  a  street  has  been  abanloned  is  not 
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admissible  to  prove  that  it  has  been  yacat-ed,  for  that  is  properly  a  mat- 
ter of  record;  (Code,  §  464;)  nor  is  it  admissible  for  the  purpose  of  show- 
ing that  the  public  has  lost  its  rights  by  non-user,  for  as  to  that  it  would 
be  the  legal  conclusion  of  the  witness. 

3»  Instruction :  no  pkejudice — ico  reversal.  An  instruction  will  not* 
be  reviewed  when  it  appears  from  the  special  finding  of  the  jury  that  it 
could  not  have  prejudiced  appellant. 

4.  Evidence:  no  prejudice— no  RBVERSAii.  Alleged  error  in  the  admis- 
sion of  evidence  will  not  be  considered  where,  under  the  instructions  of 
the  court,  it  could  not  have  prejudiced  the  appellant  as  to  any  question 
which  he  had  a  right  to  have  passed  upon  by  the  juiy. 

Appeal  from  Franklin  District  Court. 

Tuesday,  June  15. 

Plaintiff  brought  this  action  to  recover  damages  for  an 
injury  to  certian  horses  belonging  to  him,  which  he  alleges 
were  struck  by  a  locomotive  and  train  of  cars  on  defendant's 
railway.  It  is  charged  in  the  petition  that  the  injury  occurred 
at  a  point  on  defendant's  track  where  it  had  the  right  to 
fence  the  same  against  live  stock  running  at  large,  but  that 
it  had  neglected  to  fence  the  track  at  that  point,  and  the 
injury  was  occasioned  by  this  neglect.  It  is  also  alleged  that 
the  affidavit  and  notice  prescribed  by  section  1289  of  the 
Code  were  served  on  defendant  more  than  thirty  days  before 
the  suit  was  instituted,  and  double  damages  are  claimed.  It 
is  also  alleged  that  the  locomotive  and  train  which  inflicted 
the  injuries  were  being  run  and  operated  at  a  greater  rate  of 
speed  than  eight  miles  per  hour,  in  violation  of  an  ordinance 
of  the  incorporated  town  of  Steam-boat  Rock,  within  the 
incorporated  limits  of  which  town  the  injury  occurred;  and 
that  the  injury  was  occasioned  by  the  negligent  and  wrong- 
ful act  of  defendant's  servants  in  so  running  and  operating 
said  locomotive  and  train.  The  verdict  and  judgment  were 
for  defendant,  and  plaintiff  appeals. 

F,  Oilman^  for  appellant. 

J.  n.  Blair  and  Anthony  C.  Daily ^  for  appellee. 
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Beed,  J. — I.     In  addition  to  their  general  verdict,  the 
jury  found  specially  that  the  animals  were  struck  at  a  point  ^ 
,  «  ,,„^.,w.    ^^  defendant's  railway  track  where  the  same  was 

1.  BAILBOAD8:  •' 

.  SlSk^B'®"^^  crossed  by  a  platted  street  or  alley  of  the  town 
towns.  ^f  Steam-boat  Rock,  and  that  they  got  npon  the 

right  of  way  at  the  point  where  it  was  crossed  by  said  street 
or  alley.  The  evidence  given  on  the  trial  shows  that  defend- 
ant had  not  fenced  its  track  at  any  point  within  the  platted 
portion  of  the  town.  It  also  shows  that  no  crossing  was 
maintained  at  the  point  where  the  injury  occurred,  and  that 
the  street  at  that  point  had  not  been  in  condition  to  be  used, 
except  by  persons  passing  on  foot,  since  the  railroad  was  con- 
structed, and  that  it  had  been  used  only  by  foot  passengers 
during  that  time. 

The  district  court  instructed  the  jury  that  defendant  was 
not  required  to  fence  its  track  in  towns  where  the  platted 
streets  and  alleys  intersect  its  track  at  th^  usual  short  inter- 
vals, and  that  it  has  no  right  to  fence  across  highways,  or 
streets  or  alleys,  whether  open  and  in  use  or  not,  so  long  as 
the  ground  remains  dedicated  to  the  use  of  the  public  for 
street  or  highway  purposes. 

The  first  proposition  contained  in  the  instruction  is  that, 
when  a  railway  track  within  a  town  is  crossed  by  the  streets 
and  alleys  of  the  town,  at  the  usual  short  intervals,  the  com- 
pany is  not  required  to  fence  those  portions  of  the  track 
which  lie  between  the  intersecting  streets  and  alleys.  Under 
the  special  finding  of  the  jury  that  plaintiff's  horses  went 
upon  defendant's  right  of  way  and  track  at  the  point  where 
they  are  crossed  by  the  street,  and  that  the  injury  occurred 
at  such  crossing,  it  is  not  material  to  inquire  as  to  the  correct- 
ness of  this  proposition.  If  it  should  be  conceded  to  be 
erroneous,  plaintiff  could  not,  under  the  facts  found  by  the 
}\\v}%  have  been  prejudiced  by  it. 

The  other  proposition,  viz.,  that  defendant  did  not  have 
the  right  to  fence  across  the  platted  streets  and  alleys  of  the 
town,  even  though  they  were  not  opened  or  used,  we  think  is 
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cleafly  correct.  The  acknowledgment  and  recording  of 
the  plat  operate  to  vest  iu  the  public  the  right  to  occupy  and 
use  the  ground  designated  as  streets  and  alleys  upon  it  for 
highway  purposes.  Code,  §  561;  McDann  v.  City  of  Des. 
Moines,  39  Iowa,  286.  This  right  accrues  to  the  public  at 
once,  upon  the  acknowledgment  and  recording  of  the  plat, 
and  continues  until  it  is  either  divested  by  some  act  of  the 
public  authorities  or  lost  by  adverse  possession.  MoDunn 
V,  Des  MoineSj  supra;  Wemel  v.  Kempmeier^  53  Iowa, 
255;  Davies  v.  Iluebner^  45  Iowa,  574.  Railway  tracks  are 
permitted  to  be  built  across  public  highways,  but  when  this 
is  done  the  companies  are  required  to  put  the  highway  at  the 
place  of  crossing  in  good  condition  for  use  by  the  public. 
Code,  §  1262.  But  no  other  right  or  privilege  M'ith  refer- 
ence to  such  highways  is  conferred  upon  them,  and  they 
clearly  have  no  power  to  exclude  the  public  from  their  use,  or 
to  unreasonably  interfere  with  such  use.  The  fencing  of  the 
track  at  the  place  of  crossing  against  live-«tock  running  at 
large  would  have  the  effect  to  exclude  the  public,  in  many 
cases,  from  using  the  highway  at  that  place;  and  it  follows 
necessarily  that  the  right  to  do  this  does  not  exist.  Such 
right  would  be  utterly  inconsistent  with  the  duty  imposed 
upon  the  companies  by  the  section  to  pnt  the  highway  at  the 
place  of  crossing  in  condition  to  be  used  by  the  public;  and 
it  can  make  no  difference  that  the  highway  is  not  used,  or 
that  it  is  not  in  condition  to  be  used,  by  the  public.  The 
right  to  use  it  exists,  as  does  also  the  right  to  have  it  put  in 
condition  to  be  used  whenever  the  needs  of  the  public 
demand  that  this  be  done,  and  no  person  can  have  the  right 
to  do  any  act  with  reference  to  it  which  will  interfere  with 
the  exercise  of  these  rights,  or  amount  to  a  denial  of  their 
existence.  The  act  of  fencing  across  the  ground  would  be 
inconsistent  with  the  rights  of  the  public  in  it,  and  would 
amount  to  a  denial  of  the  existence  of  any  right  in  it. 

II.     A  witness,  examined  by  plaintiff,  testified   that  the 
highway  on  which  the  injury  occurred  had  been  abandoned. 


Digitized  by 


Google 


JUNE  TERM,  1886.  109 

Lat^rop  T.  The  Central  Iowa  B'y  Co. 

2.ciTiic8and  ^^  defendant's  motion  this  testimony  was 
tion°an/non-  ©xcludod  from  the  Consideration  of  the  jury.  If 
JmroUMti-^'*  this  testimony  was  offered  for  the  purpose  of 
'"^"^'  proving  that  the  street  had  been  vacated,  it  was 

clearly  incompetent.  The  power  to  vacate  streets  is  vested 
in  the  town  or  city.  Code,  §  464.  It  can  be  exercised  only 
by  the  trustees  of  the  town,  or  council  of  the  city,  and,  when 
exercised,  the  action  of  the  body  should  be  made  a  matter  of 
record.  Parol  evidence  of  the  fact  was  not  admissible.  If 
the  object  was  to  prove  that  the  right  of  the  public  had  been 
lost  by  non-user,  the  evidence  was  also  incompetent. 
Whether  the  right  had  been  lost  was  to  be  determined  from 
the  facts  of  the  case.  The  opinion  or  conclusion  of  the 
witness  (which  was  all  that  was  given)  was  not  admissible. 
The  testimony  was  therefore  properly  excluded. 

III.  The  district  court  instructed  the  jury  that  "  if  the 
horses  came  on  the  track  at  a  point  where  the  company  had 

3.  ixsTBuc-  *^^  right  to  fence,  and  then  wandered  into  a  pub- 
prejuiUce-no  ^^^  Crossing  or  intersection  of  a  street  with  the 
reversal.         railroad  track,  and,  being  thereon,  and  not  driven 

thither  by  the  approaching  engine,  they  were  then  injured, 
the  defendant  would  not  be  liable  as  for  want  of  a  fence." 
Error  is  assigned  on  the  giving  of  this  instruction.  We  do 
not  iind  it  necessary,  however,  to  consider  the  question  as  to 
its  correctness.  Under  the  finding  that  the  horses  came 
upon  the  track  at  the  street  crossing,  a  place  where  defend- 
ant  did  not  have  the  right  to  fence,  plaintiff  could  not  have 
been  prejudiced  by  it. 

IV.  There  was  evidence  tending  to  prove  that  the  train 
which  inflicted  the  injuries  complained  of  was  running  at  a 

4.  EVTDEvoB:  g^catcr  rate  of  speed  than  eight  miles  an  hour  at 
noreversjSf""  the  time  of  the  collision.  It  was  not  proven, 
however,  that  there  was  any  ordinance  or  regulation  of  the 
town  prescribing  the  rate  of  speed  at  which  trains  might  be 
run  within  it.  Defendant  was  permitted  to  introduce  in  evi- 
dence an  ordinance  of  the  town  which  prohibited   the  run- 
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ning  at  large  of  horses  and  other  domestic  animals  within  its 
limits;  also  to  show  that  the  statute  known  as  the  "Herd 
Law"  was  in  force  in  that  county.  Plaintiff  assigns  as  error 
the  ruling  of  the  court  in  admitting  this  evidence.  The  court 
instructed  the  jury  that  the  evidence  was  not  to  be  considered 
in  determining  the  question  whether  defendant  was  liable  on 
the  ground  that  it  had  failed  to  fence  its  track,  and  whether 
the  injury  was  caused  by  the  want  of  such  fence,  but  that 
they  should  consider  it  in  determining  whether  defendant 
was  liable  on  the  ground  that  there  had  been  negligence  or 
mismanagement  in  the  operation  of  the  train  which  inflicted 
the  injury.  If  we  were  to  concede  that  the  evidence  was  not 
admissible  on  the  ground  upon  which  it  was  admitted,  we 
still  would  be  of  the  opinion  that  its  admission  aflForded 
plaintiff  no  just  ground  of  complaint.  The  only  charge  of 
negligence  in  the  petition  with  reference  to  the  operation  of 
the  train  is  that  it  was  being  run  at  a  rate  of  speed  which 
was  forbidden  by  the  ordinance  of  the  town.  There  is  no 
allegation  that  its  speed  was  so  great  as  to  amounTto  negli- 
gence ^^r  86^  or  that  it  was  imprudent  or  dangerous,  by  rea- 
son of  the  attending  circumstances,  to  run  it  at  the  speed  at 
which  it  was  being  run  at  the  time.  The  sole  charge  is  that 
it  was  negligently  operated  because  it  was  run  at  an  unlaw- 
ful rate  of  speed,  and  the  rate  of  speed  became  unlawful 
because  forbidden  by  the  ordinances  of  the  town.  When 
plaintiff  failed  to  prove  that  there  was  an  ordinance  or  reg- 
ulation of  the  town,  forbidding  the  operation  of  the  train 
at  the  rate  of  speed  at  which  it  was  being  operated  at  the 
time  of  the  injury,  there  was  an  end  of  his  case,  so  far  as  it 
was  founded  on  the  charge  that  there  was  negligence  in  the 
operation  of  the  train.  The  evidence  was  admitted,  then,  as 
bearing  upon  an  issue  which  he  had  no  right  to  have  sub- 
mitted to  the  jury  ;  and  however  erroneous  the  order  of  the 
court  admitting  it  may  have  been,  it  affords  him  no  ground 
of   exception  ;  for,  under  the  instructions  of  the  court,  it 
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could  not   prejudice    him   as    to    the   questions   which   ho 
had  the  right  to  have  passed  upon  by  the   jury. 

Exceptions  are  takea  by  plaintiff  also  to  certain  instruc- 
tions given  by  the  court  on  the  question  of  negligence  in  the 
operation  of  the  train;  but  these  are  disposed  of  by  the 
same  considerations.  They  relate  to  a  claim  upon  which 
plaintiff  was  not  entitled  to  recover,  upon  any  view  of  his 
own  evidence,  and  one  which  he  was  not  entitled  to  have 
submitted  to  the  jury.  He  could  not,  therefore,  be  preju- 
diced by  t)jem. 

"We  find  no  error  in  the  record  which  is  prejudicial  to 
appellant.     The  judgment  of  the  district  court  will  be 

/  Affirmed. 


Herriott  v.  Kersey. 

1.  Evidence:    books  of  account.    Where   the    entries  in  books  of 

account  were  made  by  four  persons,  three  of  whom,  as  witnesses, 
gave  the  requisite  statutory  evidence  in  relation  thereto,  but  the  fourth 
did  not  testify,  held  that  the  b^oks  were  properly  admitted  as  to  the 
entries  made  by  the  three  who  testified,  but  not  as  to  those  made  by  the 
other  person. 

2.  Practice  on  Appeal :    objections  not  pointed  out:  refbrkncb 

to  abstbact.  It  is  the  duty  of  counsel,  when  referring  in  argument  to 
an  error  complained  of,  to  direct  the  court  to  the  page  of  the  abstract 
where  it  is  disclosed.  Where  this  is  not  done,  and  the  court,  with 
reasonable  diligence,  is  not  able  to  find  the  error  in  the  examination 
of  a  lengthy  ab^traot,  it  must  b3  concluded  that  no  such  error  is  appar- 
ent of  record. 

3.  Partnerships:    common  partner:  contract:  ratification:  re- 

covery: REHEDT.  Plaintiff  and  D.  were  partners,  and  so,  also,  were 
D.  and  defendant.  The  first  firm  owned  a  building  which  it  rented  to 
the  second  firm,  under  a  contract  made  between  D.  for  the  second  firm, 
and  plaintiff  for  the  first  one,  to  the  effect  that  defendant  should  pay 
plaintiff  one-half  the  rent  of  the  building.  This  contract  defendant 
ratified.  Held^ 
(1)  That  plaintiff  might  recover  the  half  of  the  rent  from  defendant 
without  an  assignment  from  D. 
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(2)  That  defendant's  ratification  of  the  contract  related  back  to  the 
time  when  it  was  made. 

(3)  That  plaintiff  had  no  occasion  to  resort  to  a  court  of  equity  for 
relief. 

Appeal  from  Guthrie  Circuit  Court. 

Tuesday,  June  15. 

The  petition  contains  four  counts,  and  the  plaintiff  seeks 
to  recover  rent  under  an  express  contract  on  an  account  for 
money  received,  and  for  the  use  and  occupation^of  certain 
premises.  There  was  a  denial  of  the  allegations  of  the 
petition  and  a  counter-claim  pleaded  by  the  defendant.  Trial 
^y  j^^^jj  judgment  for  plaintiff,  and  defendant  appeals. 

H.  E.  Long  and  Chas.  Hadeii^  for  appellant. 

Adams  &  Sever  and  Applegate  <&  Foster^  for  appellee. 

Seevers,  J. — I.  Certain  books,  purporting  to  be  plaintiff's 
books  of  original  entry,  and  identified  as  such,  were  intro- 
1.  kvtdence:  duced  in  evidence,  and  it  is  insisted  that  the 
count.  ^  ^'  books  contained  numerous  charges,  which  were 
not  made  by  either  of  the  witnesses  who  testified  in  rela- 
tion to  the  books.  We  understand  that  the  entries  were 
made  by  four  persons,  three  of  whom  were  witnesses  and 
gave  the  requisite  statutory  evidence  in  relation  thereto; 
and  the  court  said,  as  to  the  entries  made  by  the  fourth 
person,  Atkinson,  that  the  books  could  not  be  introduced  to 
prove  the  charges  made  by  him.  To  our  minds,  it  is  per- 
fectly clear  that  the  point  made  by  counsel  is  not  well 
taken. 

II.  It  is  said  that  the  plaintiff,  if  he  recovers  at  all,  must 
recover  on  an  express  contract.  No  reason,  whatever  is 
stated  in  support  of  this  position,  and  we  are  unable  to 
conceive  any  reason  why  the  plaintiff  cannot  recover  the 
reasonable  value  of  the  use  of  the  premises,  if  the  evidence 
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justifies  such  a  verdict.  Therefore,  evidence  tending  to 
show  the  value  of  such  use  was  admissible. 

III.  Counsel  insist  that  an  entry  in  "  Ledger  C,  400,  "  was 
erroneously  admitted  in  evidence.  Possibly  this  is  so,  but 
we  cannot  correct  the  error,  because  the  abstract 
SectSns^no?^'  ^^^'^  ^^  inform  us  what  the  entry  was.  The 
reference"to  abstract  contains  ninety-five  pages,  and  counsel 
abstract.         i^^^^^  ^^^  ^^^  proper  to  refer  us  to  the  page  of 

the  abstract  where  the  evidence  he  objects  to  will  be  found. 
TVe  have  spent  some  time  in  looking  over  the  abstract, 
which  could  have  been  saved  if  counsel  had  used  ordinary 
care  and  industry  in  the  preparation  of  his  written  argu- 
ment. It  is  insisted  that  the  court  should  have  admitted  in 
evidence  Exhibit  No.  4.  This  we  are  unable  to  find  in  the 
abstract,  but  we  have  found  Exhibits  Nos.  1,  2,  3,  and  5. 
It  is  Insisted  that  the  court  erred  in  permitting  evidence  to  be 
introduced,  showing  the  value  of  certain  stock  in  an  agri- 
cultural society.  It  may  be  the  point  is  well  taken, but  we 
have  been  unable  to  find  that  any  such  evidence  was  in- 
troduced. 

4.  The  plaintiff  and  one  Dosh  owned  the  building  for  the 

occupation  of  which   the  plaintiff  sought  to  recover.     The 

defendant  and  Dosh  occupied    the  building   as 

3.  PARTNER" 

ship: common  partners,  and  it  is  insisted  that  the  plaintiff  can- 

partoer:  con-    *^  ^ 

tract:  ratifl-     jjQt  recover,  because  no  assiffuraent  from  Dosh 

cation:  recov-  '  o 

cry:  remedy.  ^^  ^]^q  plaintiff  has  been  shown.  This  does  not 
necessarily  follow,  for  the  reason  that  the  plaintiff  claims  that 
the  defendant  was  to  pay  him  one-half  of  the  value  of  the  use 
of  the  building  occupied  by  Dosh  and  the  defendant;  the 
claim  of  th^  plaintiff  being  that  such  was  the  understand- 
ing and  agreement  of  the  parties.  It  was  a  question  for  the 
jury  to  determine,  under  the  instructions  of  the  court, 
whether  the  theory  of  the  plaintiff  was  correct.  If  the  jury 
BO  found,  he  was  clearly  entitled  to  recover,  although  there 
was  no  assignment  from  Dosh. 

The  contract  as  to  the  rent  of  the  building  was   made  by 
Vol.  LXIX— 8 
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Dosh,  and  not  by  the  defendant,  and  there  was  some  evidence 
tending  to  show  that  the  firm  of  Dosh  &  Herriott  occupied 
the  premises  under  the  contract.  The  jury  found  specially 
that  the  defendant  had  ratified  the  contract  made  by  Dosh. 
The  appellant  complains  that  the  court  should  have  instructed 
the  jury  that  the  plaintiff  could  not  recover,  because  the 
defendant  had  not  made  the  contract  in  the  first  instance. 
We  think  the  court  did  not  err  in  this  respect,  for  the  reason 
that  the  ratification  related  back,  and,  in  legal  effect,  the 
defendant  made  the  contract. 

In  this  connection  one  other  point  made  by  the  defendant 
should  be  mentioned.  He  claims  that  the  plaintiff  cannot 
recover  in  this  action  because  Dosh  was  a  member  of  both 
firms,  and  therefore  the  only  action  that  could  be  brought 
on  a  contract  made  by  one  firm  with  the  other  must  be 
brought  in  equity.  Conceding  this  to  be  the  rule,  it  has  no 
application  to  this  case,  simply  because  the  plaintiff  does  not 
seek  to  recover  on  such  a  contract.  He  does  not  claim  that 
Dosh  was  bound  by  the  contract.  The  plaintiff,  therefore, 
can  maintain  this  action,  and  recover,  if  he  has  established 
the  required  facts. 

Objections  are  made  to  some  of  the  instructions,  and  that 
under  the  special  findings  the  judgment  should  have  been  for 
the  defendant.  We  do  not  think  there  was  any  error  com- 
mitted by  the  court  in  either  respect.  We  may  not  have 
referred  to  all  the  points  suggested  by  counsel  for  the  appel- 
lant, but  we  have  to  those  deemed  the  most  important,  and 
the  result  is  that  the  judgment  of  the  district  court  must  be 

Affibmed. 
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MoMahill  V.  McMahill  bt  al. 

1.  Estates  of  Daoedents :  claik  of  heub  to  land  :  gift  or  advance- 

ment: EYiDENCB  CONSIDERED.  The  evidence  in  tbis  case  considered, 
(see  opinion,)  and  held  not  to  establish  a  paiol  contract,  followed  by  pos- 
session, for  the  sale  of  the  land  in  question  by  the  decedent  in  his  life- 
time to  his  son,  but  only  an  agreement  to  make  an  advancement  of  the 
land  to  his  son. 

2.  :  ADVANCEMENT  DEFINED:  WHO  ENTITLED  TO.  An  advance- 
ment is  a  gift  by  anticipation,  from  a  parent  to  a  child,  of  the  whole  or 
a  part  of  what  such  child  will  inherit  on  the  death  of  the  parent.  But 
where  an  heir  has  taken  possession  under  an  ag^reement  for  an  advance- 
ment, but  without  a  title,  and  he  electa  to  share  equally  with  the  other 
heirs  in  the  residue  of  the  estate,  equity  will  not  wrong  the  other  heirs 
by  decreeing  the  enforcement  of  the  parent's  promise  to  convey  to  him 
the  specific  property  as  an  advancement. 

Appeal  from  Fremont  District  Court. 

Tuesday,  June  15. 

The  parties  are  the  children  and  heirs  at  law  of  William 
McMahill,  deceased.  The  action  was  brought  by  plaintiff  for 
partition  of  certain  real  estate,  which,  he  alleges,  belonged 
at  the  time  of  his  death  to  William  McMahill,  and  descends 
in  equal  shares  to  his  children.  The  defendant,  William  H. 
McMahill,  filed  a  cross-petition,  in  which  he  alleges  that  he 
is  the  owner  of  the  whole  of  one  quarter  section  of  the  land 
described  in  plaintiff's  petition,  and  that  he  acquired  the 
same  by  purchase  from  William  McMahill  in  1875.  He  also 
alleges  that  his  contract  for  the  purchase  of  said  land  was  in 
parol,  but  that  he  had  paid  the  purchase  price  thereof,  and 
had  entered  into  possession  under  said  contract,  and  made 
valuable  improvements  upon  the  land;  and  he  prayed  that 
his  right  to  the  land  be  established  by  the  judgment  of  the 
court,  and  that  a  commission  be  appointed  to  convey  the 
premises  to  him.  Plaintiff  and  the  other  defendants  answered 
the  cross-petition,  denying  its  allegations.  Upon  the  hearing 
the  district  court  dismissed  the  cross-petition,  and  entered 
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judgment  as  prayed  for  in  plaintiff's  petition.     Defendant 
William  H.  MeMahill  appeals. 

Stockton  <&  Keenan^  for  appellant. 

Anderson  <&  Eaton^  for  appellee. 

l\^i-_.  RkED,  J. — Defendant's  father  purchased  the  land  in  ques- 

i;  \  tion  in  the  year  1875,  and  took  the  title  thereto  in  his  own 

,'i' y  1.  ESTATES  of    ^^™^®*     Soon  after  the  purchase  defendant  went 

1.-  chSm^of^heir    ^^^^  possession  of  the  land,  and  erected  thereon  a 

^'•.r  or^van^e-^    dwelling   house   and  other  buildings.     He  also 

^\?   '  dence^nsid-  enclosed   it,  but    the   fencing    material,   or   the 

;[  '  '  greater  portion  of  it,  was  purchased  and  paid  for 

;'  by  his  father.     He   continued  to  occupy  and  cultivate  the 

'^     '  '  plac3  until  the  death  of  his   father,  which  occurred  in  1831, 

and  he  did  not  account  to  his  father  for  the  rent  of  the  place 
during  any  portion  of  that  time.  The  annual  taxes  on  the 
place  during  the  time,  however,  were  paid  by  the  father.  It 
is  shown  that  the  father,  on  frequent  occasions  after  the  pur- 
chase, spoke  of  the  place  as  belonging  to  defendant,  and 
stated  that  he  had  purchased  it  for  him,  and  intended  to  give 
it  to  him.  After  his  death  a  warranty  deed  conveying  the 
premises  to  defendant  was  found  among  his  papers.  This 
deed  was  executed  about  two  years  before  the  death  of  the 
father,  but  it  is  not  claimed  that  it  had  ever  been  delivered 
\  to  defendant.     The  father  died  seized  of  a  large  amount  of 

lands  in  the  state  of  Illinois,  where  he  had  resided  for  many 
years  before  his  death.  In  a  proceeding  had  in  one  of  the 
courts  of  that  state  after  his  death,  partition  of  those  lands 
was  made  among  his  heirs,  one-ninth  in  value  thereof  being 
set  off  to  defendant,  and  the  lands  so  set  off  to  him  were  sub- 
i  sequently  sold  by  defendant  for  about  the  sum  of  $5,000. 

The  allegations  in  the  cross-petition,  that  defendant  pur- 
chased the  land  from  his  father  by  a  parol  contract,  and  that 
he  had  paid  the  purchase  price  thereof,  are  not  directly  sup- 
ported by  any  competent  evidence.     Counsel  for  defendant 
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contend,  however,  that  the  reasonable  presumption  or  infer- 
ence from  the  circumstances  proven  is  that  such  contract  had 
been  entered  into  by  the  parties.  They  say  that  it  should  be 
inferred  from  the  fact  that  defendant  was  permitted  for  six 
years  to  occupy  and  cultivate  the  place  without  paying  any 
rent  therefor  and  that  he  placed  permanent  and  valuable 
improvements  thereon,  that  he  had  an  agreement  with  his 
father  for  the  purchase  of  the  place.  We  think,  however, 
that  the  circumstances  proven  do  not  lead  to  this  conclusion. 
TVe  are  satisfied,  indeed,  that  there  was  no  expectation  on  the 
part  of  either  defendant  or  his  father  that  he  would  pay  any 
consideration  for  the  land.  The  father  was  well-advanced  in 
years,  and  was  in  comfortable  circumstances.  The  son  has 
not  been  particularly  successful  in  business,  and  has  accumu- 
lated but  little  property.  In  the  course  of  nature  it  was  to 
be  expected  that  the  father  would  live  but  a  few  years  at 
most.  Under  these  circumstances,  it  is  much  more  reason- 
able to  presume  that  the  land  was  purchased  by  the  father 
with  a  view  of  making  a  provision  for  the  son  out  of  his 
estate,  than  that  the  transaction  was  a  sale  of  the  land  to 
him. 

•  The  declarations  of  the  father  (which  were  proven  by 
defendant)  show,  we  think,  that  this  was  his  intention.  His 
statements  were  that  he  had  purchased  the  land  for  defend- 
ant; that  he  intended  it  for  him,  etc.  These  declarations 
are  not  consistent  with  the  idea  that  the  transaction  was  a 
sale  of  the  land  to  defendant;  but,  on  the  other  hand,  they 
clearly  evidence  an  intention  by  the  father  to  make  a  provis- 
ion for  his  son  out  of  his  estate.  It  is  contended,  however, 
that  in  that  view  the  transaction  amounted  to  a  parol  gift  of 
the  land  to  defendant,  and  that,  as  this  was  followed  by  pos- 
session, and  the  making  of  valuable  and  permanent  improve- 
ments, he  is  entitled,  under  the  doctrine  of  Hughes  v.  Lind- 
sey^  31  Iowa,  329,  to  have  the  title  quieted  in  him  as  against 
the  other  heirs.  But  we  think  the  transaction  must  be 
regarded  as  an  agreement  by  the  father  to  make  an  advance- 
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ment  to  defendant,  rather  than  as  a  gift.  The  presumption, 
in  the  first  instance,  is  that  he  intended  it  as  an  advance- 
ment, (^Burton  v.  Baldwin,  61  Iowa,  283,)  and  this  pre- 
sumption is  not  overcome,  but  is  strengthened,  rather,  by  the 
evidence  in  the  case.  But  the  agreement  was  never  fully 
executed.  The  conveyance  necessary  to  complete  the 
advancement,  for  some  reason,  was  never  delivered. 

The  relief  demanded  by  defendant  in  his  cross-petition  was 
the  specific  enforcement  of  the- agreement  or  promise  of  his 

,  father  to  convey  the  land  to  him  as  an  advance- 

deSSIdf who  ^^^^'  But  he  is  clearly  not  entitled  to  this 
enuuedto.  ^^jj^f  ^^^  advancement  is  "a  gift,  by  anticipa- 
tion, from  a  parent  to  a  child,  of  the  whole  or  a  part  of  what 
is  supposed  such  child  would  inherit  on  the  death  of  the  par- 
ent." Bouv.  Law  Diet.  If  defendant  had  accepted  no  part 
of  the  balance  of  the  estate  of  which  his  father  died  seized,  or 
if  he  had  accepted  only  so  much  as  was  necessary,  with  the 
property  in  question,  to  make  him  equal  with  the  other  heirs, 
he  would  now  be  entitled  to  have  the  title  to  this  property 
quieted  in  him.  But,  having  accepted  and  appropriated  a 
full  distributive  share  of  the  balance  of  the  estate,  equity 
will  not  wrong  the  other  heirs  by  decreeing  the  enforcement 
of  the  promise  of  the  father  to  convey  the  property  as  an 
advancement.  Having  elected  to  share  equally  with  the 
other  heirs  in  the  residue  of  the  estate,  he  is  not  entitled  to 
the  advancement. 

The  judgment  of  the  district  court  will  be 

Affibmbd. 
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GbNESBB  V.    WiSSNBR. 

1.  Promissory  Note:  blank  indorsement:  parol  eyidence  to 
EXPLAIN.  Where  there  is  a  blank  indorsement  of  a  promissory  note, 
it  is  competent  to  establish  by  parol  a  different  contract  from  that  which 
in  such  case  is  implied  by  law;  (Harrison  v,  McKim,  18  Iowa,  485;)  but 
it  is  not  competent  thus  to  prove  that  no  obligation  or  contract  of  any^ 
description  was  entered  into  or  intended  by  the  blank  indorsement  of 
the  note. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  Ju$je  15. 

Action  on  a  promissory  note.  Trial  bj  jury.  Judgment 
for  the  defendant,  and  plaintiff  appeals. 

BerryMll  <&  Henry ^  for  appellant.     , 

Barcroft  (&  Bowen^  for  appellee. 

Sebvees,  J. — This  action  was  brought  on  ^  promissory 
note  executed  by  Cromwell,  and  payable  to  the  order  of  G. 
Baldeschweiler,  and  it  was  indorsed  as  follows: 

^^Demand,  notice  and  protest  waived. 

"GOTTLEIB    BaLDESOHWEILEB. 

"John  Wjssnee.'^ 
The  defendant  pleaded  that  "the  plaintiff  asked  defendant 
to  sign  his  name  on  the  back  of  said  note  with  the  said  Gott- 
lieb, for  the  purpose,  as  the  plaintiff  then  stated  and  repre- 
sented to  this  defendant,  of  identifying  the  said  Gottlieb, 
and  this  defendant  did  thereupon  sign  his  name  on  the  back 
of  said  note  for  said  purpose,  and  for  no  other  purpose  what- 
ever." Evidence  was  introduced  by  the  defendant,  against 
the  objections  of  the  plaintiff,  tending  to  establish  the 
defense  pleaded. 

We  are  required  to  determine  whether  the  court  erred  in 
admitting  such  evidence.     By  agreement  of  counsel  the  orig- 
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iaal  note  is  before  us,  and  counsel  for  the  appellee  insist  that 
the  words  and  names  written  on  the  back  of  the  note  are*so 
written  thereon  as  to  sustain  the  theory  of  the  defense;  but 
we  are  unable  to  see  that  the  indorsement  on  the  note,  as  a 
whole,  has  any  significance  whatever.  The  indorsement,  to 
our  minds,  clearly  is  an  indorsement  in  blank,  waiving  de- 
mand, notice  and  protest. 

In  the  absence  of  any  evidence  other  than  the  note  and 
indorsement,  it  is  well  settled  by  authority  that  the  holder 
may  write  over  the  indorser's  name  words  importing  the 
absolute  liability  of  the  indorser  to  pay  the  holder  the  amount 
of  money  named  in  the  note.  There  is,  however,  a  serious 
conflict  of  authority  as  to  the  question  whether  it  is  compe- 
tent to  establish  by  parol,  when  there  is  a  blank  indorsement 
of  a  promissory  note,  a  different  contract  from  that  which  in 
such  case  is  implied  by  law.  We  deem  it  unnecessary  to 
refer  to  the  adjudged  cases,  or  to  determine  with  accuracy 
which  theory  is  supported  by  the  weight  of  authority,  for 
the  reason  that  this  court  has  adopted  the  theory  that  parol 
evidence  is  admissible  for  the  purpose  above  stated.  Hat- 
rison  v,  McKim^  18  Iowa,  485.  In  that  case  the  defendant 
was  allowed  to  prove  by  parol  that  the  contract  between  the 
parties  was  that  the  plaintiff  agreed  to  take  the  note  without 
recourse  on  the  indorser.  The  effect  of  this  evidence  was  to 
relieve  the  indorser  from  responsibility  as  a  party  to  the 
note,  but  by  the  act  of  indorsement  the  indorser  asserts  that 
the  prior  signatures  are  genuine;  that  the  note  is  valid 
between  the  original  parties;  that  such  parties  are  compe- 
tent to  contract;  and  that  liis  title  is  perfect;  and  he  is  liable 
to  the  holder  if  the  foregoing  matters  are  not  as  represented 
and  implied  by  law  from  the  indorsement.  1  Daniel,  Neg. 
Inst.,  §§  670-675,  inclusive.  It  will  be  seen,  therefore,  that 
in  the  cited  case  a  valuable  contract  existed,  and  was  estab- 
lished by  the  parol  evidence  between  the  holder  and  indorser. 

In  the  case  at  bar,  however,  the  theory  of  the  defendant's 
defense  is  that  no  contract  whatever  was  entered  into  when 
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the  defendant  wrote  his  name  on  the  note.  No  adjudged 
ease  to  which  our  attention  has  been  called  goes  so  far  as 
this.  It  has  been  held  that  a  different  contract  than  that 
imported  by  law  may  be  shown  by  parol,  and  this  we  think 
is  the  extent  of  the  doctrine.  We  are  asked  to  go  a  step  fur- 
ther, and  hold  that  it  may  bp  shown  by  parol  that  no  con- 
tract of  any  description  was  entered  into  or  intended  by  the 
blank  indorsement  of  the  note.  This  we  are  not  prepared  to 
do.  The  indorsement  was  in  writing,  and  clearly,  of  neces- 
sity, we  think,  must  Import  some  kind  of  a  contract,  and,  in 
the  absence  of  any  other  showing,  it  must  be  the  contract 
conclusively  implied  by  law,  about  which  there  is  neither 
doubt  nor  uncertainty.  The  effect  of  the  oral  evidence  was 
to  obliterate  a  written  contract.  It  was  not  proposed  to 
prove  a  different  contract,  but  that  none  had  been  entered 
into.  This,  in  our  opinion,  cannot  be  done,  and  therefore 
the  court  erred  in  the  admission  of  the  evidence  above 
referred  to. 

Kevebsed. 


Mitchell  v.  Joyce. 

1.  Ezeoution:  exemption.    Implements  of  husbandry  are  not  exempt 

from  execution  for  the  purchase  money  thereof,  (Code,  §  3077,)  nor  is  a 
yearling  heifer  exempt  under  §  3072,  which  exempts  **two  cows  and  a 
calf.'' 

2.  Instmotion :  recovery  on  items  admcttrd.    Plaintiff  in  an  action 

on  account,  where  the  correctness  of  certain  items  is  admitted,  is  entitled 
to  an  instruction  that  the  jury  should  find  for  him  for  the  amount 
charged  on  such  items. 

3.  Pleading:  right  to  amend.    The  right  to  amend  is  not  dependent 

npon  the  question  whether  the  evidence  supports  the  new  allegations. 

4.  Evidence:  error  cubed  by  instructions.    Where  evidence  has 

been  erroneously  admitted,  but  it  is  withdrawn  from  the  jury  by  the 
instructions,  the  error  is  cured. 
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Appeal  from  Marion  Circuit  Court. 
,  Tuesday,  June  15. 

AonoN  upon  an  account,  and  for  money  paid  apon  notes 
given  by  defendant  to  another,  upon  whicix  plaintiff  was 
surety.  An  attachment  was  issued  in  the  case,  and  levied 
upon  certain  property  of  plaintiff.  Defendant  pleaded  cer- 
tain defenses  to  the  action,  and  set  up  as  a  counter-claim 
damages  sustained  by  reason  of  the  wrongful  suing  out  of 
the  attachment.  There  was  a  judgment  upon  a  verdict  for 
defendant  for  $654.55,  and  costs.     Plaintiff  appeals. 

Ayres  Bros.^  for  appellant. 

No  appearance  for  appellee. 

Beck,  J. — I.  The  defendant  moved  the  court  below  to 
discharge  certain  property  attached  in  the  action,  on  the 

1.  EXEcu-  ground  that  it  was  exempt  from  the  levy,  under 
UoQ. '  the  statute.   The  motion  was  sustained.    Among 

the  property  discharged  were  a  cultivator  and  plow,  and  a 
yearling  heifer.  The  proof  shows  that  a  part  of  the  indebt- 
edness for  which  the  action  was  brought  was  incurred  in  the 
purchase  of  the  cultivator  and  plow.  They  were  therefore 
excepted  from  the  exemption  of  the  statute.  See  Code,  § 
3077.  The  heifer  was  a  yearling,  and  was  not,  therefore, 
exempt  under  the  provision  of  section  3072,  which  provides , 
that  "two  cows  and  a  calf"  may  be  held  exempt  from  execu- 
tion. The  circuit  court  erred  in  ordering  the  discharge  of 
this  property  from  the  attachment. 

II.  The  court  below  refused  to  give  an  instruction  asked 
by  plaintiff  to  the  effect  that  he  is  entitled  to  recover  "  the 

2.  IN8TBU0-  ^"^^  amount  charged  in  the  bill  of  particulars  for 
ery  on  Items'  ^^1  items  which  have  been  admitted  by  defendant 
admitted.        ^^  ^^  correct."     The  abstract  shows  tliat  such 

admissions  were  made.     Plaintiff  was  entitled  to  recover 
thereon.     The  instruction  should  have  been  given. 
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IIL     Numerous   objections,   in   addition   to    those    just 
noticed,  are  made  to  the  judgment  of  the  circuit  court.     Of 


Thb  State  v.  Eitohie. 

1.  Fraotice  on  Appeal :  criminal  case:  no  aboumbnts.  Where,  on 
the  appeal  of  a  crimiaal  case,  there  is  no  assi^ment  of  error,  nor  arga- 
ment,  nor  appearance  for  defendant,  this  court  is  not  required  to 
imagine  grounds  of  error,  and  go  oyer  the  case,  discussing  objections 
which  might  be  made. 

Appeal  from  Adajna  District  Court. 
Tuesday,  June  15. 


The  state  t.  RItcWe.  \    '  f^ 


'V,; 


apMADiNo:   these  we  are  required  to  notice  the  folio winsr: 

light  to  .     jS 

amend.  The    defendant    was    permitted   tt   amend   his 

answer  and  counter-claim.  The  amendment  was,  it  is  con- 
tended, erroneously  permitted,  for  the  reason  that  it  was  con- 
tradicted bj  the  evidence.  The  right  to  amend  did  not 
depend  upon  the  character  of  the  evidence  given  in  the  case. 
If  the  allegations  of  the  amendment  were  not  supported  by 
the  evidence,  the  issues  presented  therein  would  have  been 
found  for  plaintiff. 

IV.     The  defendant  testified  in  regard  to  the  terms  of  a 

lease,  against   plaintiff's  objection,  based  upon  the  ground 

4.  EviDEircB:   *^*^»  ^®  ^^®  lease  was  in  writing,  parol  evidence 

bTinstorSo?      ^^  ^^^  Contract  was  not  competent.     But  this 

"*•  evidence   was   afterwards   withdrawn   from    the 

jury,  and  they  were  instructed  not  to  consider  it.  The  error 
of  its  admission  was  therefore  cured.  We  do  not  consider 
other  questions  in  the  case,  for  the  reason  that  they  may  not 
arise  upon  a  new  trial. 

For  the  errors  above  pointed  out  the  judgment  of  the  cir- 
cuit court  must  be 

Bbyebsbd. 
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A.  J.  BaheVy  Aitomey-generaly  for  the  State. 
No  appearance  for  appellant. 

BeoK)  J. — The  defendant  was  indicted  and  convicted  for 
the  larceny  of  a  heifer,  the  value  of  which  was  found  by  the 
jury  to  be  thirty  dollars,  and  was  sentenced  to  confinement 
in  the  penitentiary  for  two  years.  He  now  appeals  to  this 
court.  The  case  has  been  submitted  to  us  without  assign- 
ments of  error,  arguments,  or  appearance  for  the  defendant. 
As  required  by  the  statute,  we  have  given  the  case  due  con- 
sideration, and  have  carefully  examined  the  whole  record. 
We  have  been  unable  to  find  any  error  in  the  proceedings. 
We  conclude,  therefore,  that  the  defendant  was  rightly  con- 
victed.  The  evidence  sufficiently  supports  the  verdict.  The 
punishment  awarded  defendant  is  not  excessive.  We  are  not 
required  to  imagine  grounds  of  errors,  and  go  over  the  case, 
discussing  objections  which,  in  our  opinion,  might  be  made. 

The  judgment  of  the  district  court  is 

AirFrRintn. 
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Gray  v.  Stienes  et  al. 

Same  v.  Mandershied  et  al. 

Same  v.  Elskamp  et  al. 


1.  Intoxicating  Liquors:  unlawful  bale:  fbrmission  of  owner 
OF  building:  injunction.  Where  it  is  alleged,  and  admitted  by 
demurrer,  that  the  unlawful  8?ie  of  liquors  is  conducted  in  a  building 
with  the  owner's  permission,  this  is  equivalent  to  saying  that  it  is  done 
with  his  knowledge  and  consent,  and  a  temporary  injunction  should 
issue  to  restrain  him  from  further  permitting  the  use  of  his  building 
for  such  purpose;  but  at  that  stage  of  the  proceeding  a  temporaiy  in- 
junction against  the  premises  would  be  without  authority  of  law. 


Digitized  by 


Google 


r   •' 


JUNE  TERM,  1886. 


125 


Qray  v.  Stienes  et  al. 


Appeals  from  a  decision  of  Hon.   C.  H.  Lewis^  Judge 
of  the  District  Court  of  Plymouth  County. 

Tuesday,  June  15. 

These  actions  were  brought  for  the  purpose  of  obtaining 
an  injunction  in  each  case,  to  prevent  the  use  of*  premises  in 
the  city  of  Le  Mars  in  the  business  of  selling  liquor  in  viola- 
tion of  law.  In  each  case  there  are  made  defendants  the  per- 
sons alleged  to  be  engaged  in  the  business,  and  the  owners 
of  the  premises,  and  the  premises  themselves.  No  appear- 
ance was  made  for  the  persons  alleged  to  be  engaged  in  the 
business,  but  the  owners  of  the  premises  filed  a  demurrer  to 
the  petition,  and  also  an  answer.  The  same  were  submitted 
to  the  judge  in  vacation  on  an  application  for  a  temporary 
injunction  as  against  the  owners  and  the  premises,  and  the 
temporary  injunction  as  against  them  was  denied.  The 
plaintiff  appeals. 

Struhle^  Rishel  c&  Sartorij  for  appellant. 

ArgOy  Kelly  <b  Atcgir,  for  appellees. 

Adams,  Oh.  J. — I.  The  petition  averred,  in  substance, 
that  the  business  of  selling  liquor  in  violation  of  law  was 
being  conducted  with  the  permission  of  the  owners  of  the 
premises.  It  was  not  averred  that  the  premises  were  leased 
for  that  purpose,  nor  that  the  persons  engaged  in  the  busi- 
ness had  the  owners'  consent.  But,  in  our  opinion,  that  was 
not  necessary.  If  they  permitted  the  unlawful  business,  as 
the  petition  averred,  and  it  is  not  denied,  they  must  have 
knowingly  acquiesced  in  it.  Knowledge  of  the  thing  permitted 
is  involved  in  the  very  idea  of  permission.  The  occupants, 
by  carrying  on  an  unlawful  business  upon  the  premises,  for- 
feited all  rights  to  the  premises  as  against  the  owners,  and 
the  owners,  upon  obtaining  knowledge  of  the  violation  of  the 
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law,  might  have  obtained  an  injunction  to  restrain  the  unlaw- 
ful use.  Martin  v.  Blattner^  68  Iowa,  286.  It  follows,  we 
think,  that  they  might  be  enjoined  from  longer  permitting 
the  nuisance  by  failing  to  exercise  their  right  and  discharge 
their  duty. 

II.  As  to  a  temporary  injunction  against  the  premises, 
we  have  to  say  that  we  think  that  when  the  occupants  and 
owners  are  enjoined,  all  the  relief  is  granted  for  which,  at 
that  stage  of  the  proceedings,  there  was  any  authority  of  law. 
In  refusing  such  temporary  injunction,  we  think  that  the 
court  did  not  err. 

In  refusing  to  grant  a  temporary  injunction  against  the 
owners,  we  must  hold  that  there  was  error,  and  the  order 
must  be 

Kevsbsed. 


Ekgs  &  Sons  v.  Priest. 


1.  Praotioe  in  Supreme  Court:  decision  without  discussion.  As 
a  mere  statement  of  the  many  eicceptions  taken  by  appellant  would 
show  that  they  are  not  well  taken,  and  as  the  objections  made  to  instruc- 
tions are  mere  criticisms  without  merit,  the  judgment  appealed  from  is 
affirmed  without  discussion. 

Appeal  from  Page  Circuit  Court. 

Tuesday,  June  15. 

This  is  an  action  upon  an  account.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiffs.  Defend- 
ant appeals. 

Stockton  <&  Keenan^  for  appellant. 

TT.  P,  Ferguson^  for  appellee. 
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KoTHBooK,  J. — This  is  the  second  appeal  in  this  case.  See 
65  Iowa,  232.  It  is  unnecessary  to  repeat  the  facts.  They 
are  substantially  the  same  as  in  the  former  appeal,  with  the 
exception  that  on  the  last  trial  the  defendant  relied  on  the 
statute  of  limitations  as  a  bar  to  the  action.  There  are  some 
twenty-four  assignments  of  error,  and  they  are  all  argued  by 
counsel.  The  most  of  them  relate  to  alleged  errors  of  the 
court  in  rulings  upon  the  admission  and  exclusion  of  evi- 
dence. We  do  not  propose  to  set  them  out  or  discuss  them. 
To  do  so  would  require  an  opinion  of  a  dozen  or  more  pages; 
and,  when  done,  no  one  would  be  profited  by  the  discussion, 
or  aided  in  any  case  to  be  tried  in  the  future,  for  the  very 
good  reason  that  a  mere  statement  of  the  exceptions  would 
show  that  they  are  not  well  taken.  The  instructions  given 
by  the  court  to  the  jury  cover  every  issue  in  the  case,  and  the 
objections  made  to  them  are  mere  criticisms  without  merit. 
The  evidence  shows  that  the  contract  for  the  goods  was  made 
in  the  state  of  New  York,  and  not  in  the  state  of  Vermont, 
as  defendant  claims,  and  the  plea  of  the  statute  of  limitations 
is  without  the  support  of  evidence. 

Affibmed. 


Waoooneb  v.  Tueneb  et  al. 

1.  Husband  and  Wife:  family  expense:  note  by  husband:  wife's 

liability:  statute  of  limitations.  Where  medical  services  were 
rendered  to  the  family  and  charged  to  the  hasband,  who  afterwards 
gave  his  note  for  the  same,  held  that  the  wife  was  still  bound,  and 
that  the  right  of  action  against  her  was  not  barred  by  the  statute  so 
long  as  it  subsists  against  the  husband;  following  Lawrence  v.  Sin- 
namon,  24  Iowa,  80,  and  Davidson  v.  Biggs,  61  Id.,  309.  And  the  rule 
is  not  changed  by  §  2562  of  the  Code,  which  provides  that  the  wife  may 
be  sued  without  joining  her  husband.  Polli/  v.  Walker,  60  Iowa,  86, 
distinguished,  and  Frost  v.  Parker,  65  Id.,  178,  explained. 

2.  Practice  on  Appeal:  excessive  judgment:  bemittitub.     The 

only  error  in  tha  judgment  appealed  from  being  that  it  is  evidently,  by 
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mistake,  for  too  greait  a  sum,  it  is  affirmed  on  condition  that  the  appellee 
remit  the  excess  in  the  comrt  belov  within  thirty  days;  otherwise  it  is 
reversed. 

Appeal  from  Sao  District  Court. 
Tuesday,  Junk  15. 

Action  to  recover  of  the  defendants,  who  are  husband  and 
wife,  for  necessaries  furnished  the  family.  Mrs.  Turner 
demurred  to  the  petition,  and  the  demurrer  was  overruled, 
and  she  appeals. 

W,  A.  Helsell^  for  appellant. 

Pascal  dk  Armentrout  and  S,  M.  Elwood^  for  appellee. 

Seevers,  J. — It  is,  in  substance,  stated  in  the  petition  that 
the  plaintiff  from  October,  1865,  until  May,  1877,  furnished 
1.  HUSBAND      medicine  and  medical  services  for  the  family  of 

and  wife :  ^       i    i*      t  i     i  i 

family  ex-       the  defendants,  and  that  the  same  were  a  proper 

pense :  note  *      *■ 

wTfe's^nabU-  ^^^  necessary  family  expense;  that  the  same,  in 
oYiimftations.  accordance  with  the  usual  custom,  was  charged 
to  the  appellant's  husband;  that  in  1878  the  latter  gave  the 
plaintiff  his  note  for  the  balance  due,  payable  in  one  year. 
This  action  was  commenced  in  1884,  and  the  only  ground 
upon  which  it  is  insisted  that  the  court  erred  in  overruling 
the  demurrer  is  that  the  action  against  the  appellant  is 
barred  by  the  statute  of  limitations. 

The  petition  is  substantially  the  same  as  the  petition  in 
Lawrence  v.  Sinnamon^  24  Iowa,  80,  and,  following  that 
case,  and  the  subsequent  case  of  Davidson  v.  Biggs^  61  Iowa, 
309,  we  must  hold  that  the  demurrer  was  correctly  over- 
ruled. Counsel  for  appellant,  as  we  understand,  concedes 
that  the  cited  cases  are  decisive  of  this,  unless  a  different 
rule  should  obtain  because  the  statute  has  been  changed 
since  Lawrence  v.  Sinnamon  was  decided.  His  contention 
is  that  under  section  2507  of  the  Revision  a  wife  could  not 
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be  sued  separately,  but  could  be  sued  jointly  with  her  hus- 
band. Under  section  2562  of  the  Code  she  may  be  sued 
without  joining  her  husband  in  the  action.  It  is  therefore 
insisted,  as  the  liability  of  the  appellant  is  on  the  account, 
and  not  on  the  note,  that  a  cause  of  action  accrued  against 
her  at  least  as  early  as  the  last  item  charged  in  the  account. 
If  this  position  be  correct,  it  will  be  conceded  that  the  action 
is  barred.  But,  conceding  that  the  liability  of  the  appellant 
is  on  the  account,  the  conclusion  reached  does  not  necessarily 
follow.  Under  the  Code  a  separate  action  may  be  broiight 
against  the  wife,  but  the  creditor  is  not  compelled  to  do  so. 
He  may,  if  he  sees  proper,  join  her  and  her  husband  in  the 
same  action,  and  in  such  case,  for  the  reasons  stated  in  the 
cases  above  cited,  the  action  against  the  wife  is  not  barred  as 
long  as  it  subsists  against  the  husband.  This,  it  seems  to  us, 
must  be  so,  for  under  the  statute  the  joint  action  can  be 
maintained  against  both  in  the  same  right,  and  necessarily 
the  statute  bars  the  action  against  both  at  the  same  time. 
The  Code,  in  allowing  a  separate  action  to  be  brought  against 
the  wife,  creates  an  additional  remedy,  which  may  or  may 
not  be  adopted. 

It  is  proper  to  remark  that  Davidson  v.  Biggs  was  decided 
under  the  Code,  and,  while  the  change  in  the  statute  is  not 
in  terms  mentioned,  it  is  difficult  to  see  how  the  case  could 
have  been  decided  as  it  was  without  a  consideration  of  such 
change.  Counsel  insist  that  there  is  a  conflict  between  the 
case  last  cited  and  P(?ZZy  V.  Walker^  60  Iowa,  86;  but  we 
think  they  are  readily  distinguishable.  In  the  last  case  the 
cause  of  action  on  the  account  was  at  no  time  suspended  by 
the  act  of  either  husband  or  wife,  and  upon  this  ground  the 
decision  is  placed.  In  the  subsequent  case  of  Frost  v. 
Parker^  65  Iowa,  178,  it  must  be  assumed  that,  although  a 
judgment  on  the  note  had  been  recovered  against  the  hus- 
band, the  cause  of  action  against  the  wife  on  the  account  was 
not  barred,  because  it  was  not  barred  on  the  note  given  by 
the  husband. 

Vol.  LXIX— 9 
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It  is  conceded  by  the  appellee  that  the  judgment  against 

appellant  is  for  more  than  she  was  liable  for.       Whether 

2.  PRACTicK     appellee  had  knowledge  of  this  fact  before  the 

exceSive  *      appeal  was  taken  is  not  certain.     No  motion  was 

Judgment:  re-  i     .      ^i       j.   ^   .    ^^  .   ^  .     ^  ,     . 

raittitur.  made  in  the  district  court  to  correct  the  obvious 

error,  but  appellee,  upon  being  served  with  notice  of  appeal, 
caused  a  notice  to  be  served  on  the  clerk  below  to  correct  the 
error,  and  a  similar  notice  was  served  on  appellant.  Whether 
the  clerk  in  vacation  could  correct  such  judgment  we  need 
not  determine.  The  appellee  did  all  he  could,  and  the  appel- 
lant, as  to  the  excessive  part  of  the  judgment,  could  have 
safely  abandoned  the  appeal.  If,  therefore,  the  plaintiff 
remits  the  excessive  portion  of  the  judgment  in  the  court 
below  within  thirty  days  after  the  tiling  of  this  opinion,  the 
judgment  in  the  court  below  will  be  affirmed  with  costs,  but 
if  no  such  remittitur  is  entered,  then  the  judgment  below 
must  be 

Bbvebsed. 


Ormsby  Bros.  &  Co.  v.  Nolan,  Sheriff,  et  al. 

1.  Chattel  Mortgage :  insctppicient  description.    In  a  chattel  mort- 

ga^  the  property  was  described  thus:  "One  open  bugjfy,  with  fills  new, 
made  by  Taylor  Brothers,  Emmetsburg,  and  bouprht  of  them;  and  one 
sulky,  new,  made  by  Taylor  Brothers,  Emmetsburg,  Iowa.'*  Held,  that 
it  was  not  sufficiently  definite  to  impart  notice  to  third  persons  b^  the 
recording  of  the  mortgage; — following  cases  cited  in  opinion. 

2.  :  PAROL  TO  IDENTIFY  PROPERTY.    It  is  Only  when  a  chattel 

mortgage  suggests  inquiry  which  will  result  in  the  identification  of  the 
property  that  parol  evidence  is  admissible  to  aid  in  its  identification. 
See  cases  cited. 

3.  Appeal  to  Supreme  Court:  jurisdiction:  amount  in  contro- 

versy. The  amount  in  controversy,  for  the  purposes  o?  an  appeal  to 
this  court,  is  to  be  determined  from  the  pleadings;  and  where  the  peti- 
tion in  replevin  alleged  the  property  to  be  worth  $95,  and  plaintiffs' 
interest  in  it  to  be  $86.50.  and  claimed  $25  damages  for  its  wrongful 
detention,  held  that  the  amount  in  controversy  was  more  than  $100. 
and  that  the  cause  was  appealable  without  the  certificate  of  the  trial 
judge. 
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4.  Beplevin:  form  of  judgment:  error  without  prejudicb.  Where 
mortgaged  chattels  were  levied  upon  under  execution  against  the  mort- 
gagor, and  the  mortgagee  replevied  them,  but  the  judgment  was  for  the 
defendant — the  officer  who  made  the  levy, — the  judgment  should  have 
been  for  the  return  of  the  property,  or,  in  default  thereof,  for  the 
arnoDnt  due  on  the  execution,  and  not  for  the  entire  value  of  the  prop- 
erty, where  that  was  more  than  the  amount  due  on  the  execution.  But, 
although  the  alternative  judgment  was  for  the  g^reater  amount,  plaintiffs 
cannot  complain,  so  long  as  they  may  discharge  the  same  by  the  return 
of  the  property. 

Appeal  from,  Palo  Alto  District  Court. 

Tuesday,  June  15. 

This  is  an  action  of  replevin,  in  which  the  plaintiffs  seek 
to  recover  certain  personal  property,  the  possession  of  which 
they  claim  they  are  entitled  to  by  virtue  of  a  chattel  mort- 
gage executed  by  one  Wickham  to  one  Conger,  and  assigned 
by  Oohger  to  the  plaintiffs.  The  defendants  answered  by 
denying  the  plaintiffs'  right  to  the  property,  and  averring 
that  the  defendant  Nolan  is  the  sheriff,  and  the  defendant 
McNally  is  the  deputy-sheriff,  of  Palo  Alto  county,  and  that 
the  defendant  McNally  levied  an  execution  upon  said  prop- 
erty as  the  property  of  Wickham,  said  execution  having 
been  issued  on  a  judgment  against  Wickham.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  defendant. 
Plaintiffs  appeal 

Soper,  Crawford  (&  Carr^  for  appellants. 

Harrison  c6  Jenswold^  for  appellees. 
• 

RoTHKOOK,  J. — I.  The  property  in  controversy  was 
described  in  the  mortgage  as  follows:  "One  open  buggy, 
1.  cHATTBL  ^'^^  fills  new,  made  by  Taylor  Brothers,  Emmets- 
tafflcSenf dch"  ^urg,  and  bought  of  them ;  and  one  sulky,  new, 
scription.  made  by  Taylor  Brothers,  Emmetsburg,  Iowa." 
There  was  no  evidence  that  the  defendants  had  any  actual 
notice  of  the  mortgage  when  the  property  was  levied  upon, 


Digitized  by 


Google 


132  SUPREME  COURT  OF  IOWA, 

Ormsby  Bros.  &  Ck>.  T.  Nolan,  Sheriff,  et  al. 

and  the  court  below  held  that  the  description  of  the  property 
in  the  mortgage  was  too  indefinite  to  charge  the  defendants 
with  constructive  notice,  and  that,  as  between  these  parties, 
extrinsic  evidence  was  not  admissible  to  identify  the  prop-  , 
erty  as  that  intended  by  the  parties  to  the  mortgage  to  be. 
included  therein. 

Appellants  insist  that  these  rulings  of  the  court  were 
erroneous.  A  number  of  cases  have  been  determined  by 
this  court  involving  the  question  as  to  the  sufficiency  of  the 
description  of  property  in  chattel  mortgages  to  charge  third 
persons  with  constructive  notice  of  the  rights  of  the  mort- 
gagee. See  Smith  v.  McLean^  24:  Iowa,  331 ;  Ivins  v.  Hines^ 
45  Id.,  73;  Muir  v.  Blake,  57  Id.,  665;  Hayes  v.  Wil- 
cox, 61  Id.,  732;  Everett  v.  Brown,  64  Id.,  420. 

An  examination  of  these  cases  leaves  no  doubt  that  the 
ruling  of  the  court  below  was  correct.  The  description  of 
the  property  as  contained  in  the  mortgage  must  direct  the 
mind  to  evidence  whereby  the  precise  thing  conveyed  may 
be  ascertained,  and  if  thereby  absolute  certainty  may  be 
attained,  the  instrument  is  valid;  otherwise  it  is  void  as  to 
third  parties  for  uncertainty.  Of  course,  no  two  of  the 
above  cited  cases  are  exactly  alike  in  the  description  of  the 
property  in  the  mortgage;  but  it  is  quite  apparent  that  the 
mortoraffe  involved  in  this  case  is  invalid  under  the  rule 
above  stated.  The  description  is  so  much  like  that  in  the 
case  of  Hayes  v.  Wilcox,  supra,  which  was  held  to  be 
insufficient,  that  counsel  for  appellant  intimate  that  that  case 
sliould  be  overruled  and  this  mortgage  sustained.  We  know 
no  reason  for  so  doing,  and  we  think  that  the  Hayes^  Case  is 
not  inconsistent  with  the  other  cit«d  cases. 

Tlie  ruling  of  the  court  excludino:  the  extrinsic  evidence 
was  correct.  It  is  only  when  the  mortgage  suggests  inquiry, 
2.  — :  parol     which  will  result  in  its  identification,  that  parol 

lo  Identify  .  .  .  ^       ^  .  ^  ,.,... 

property.  evidence  IS  competent  to  point  out  and  identiiy 
tlie  ])roperty.  Rowley  v.  Bartholomew  37  Iowa,  374;  Iviiis 
V.  nines,  45  Id.,  73. 
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ir.  For  some  reason  the  court  below  thought  it  necessary 
to  eertity  this  cause  to  this  court  under  section  3173  of  the 
3  Appr.Ai.  to  Code,  which  limits  the  right  of  appeal  to  cases 
cliurtf  Juris-  when  the  amount  in  controversy,  ^'as  shown  by 
imoont'tn  the  pleadings,  does  not  exceed  one  hundred  dol- 
con  versy.  ^^^^^yy  uuless  by  a  certificate  from  the  trial  judge. 
The  amount  in  controversy,  as  shown  by  the  pleadings 
in  this  case,  does  exceed  one  hundred  dollars.  This  is 
apparent  from  the  averments  of  the  petition.  It  is  there 
claimed  that  the  property  is  of  the  value  of  $95,  and  that 
the  extent  of  the  plaintiff's  interest  therein  is  $86.50,  which 
is  the  amount  of  the  debt  secured  by  the  mortgage;  and  it 
is  charged  that  the  plaintiffs  have  been  damaged  in  the  sum 
of  $25  by  the  wrongful  detention  of  the  property.  They 
demand  a  judgment  for  the  delivering  of  the  property,  and  , 
§25  damages.  Nothing  can  be  plainer  than  that  the  amount 
in  controversy  exceeds  $100.  It  is  true,  no  evidence  of 
d  images  was  introduced.  But  that  is  immaterial.  The 
amount  in  controversy  is  to  be  ascertained  from  the  plead- 
ings alone. 

The  court  gave  the  following  instruction  to  the  jury:  "  In 

regard  to  the  issues  in  the  ease,  you  are  told  that  the  plaint- 

4.  BEPLEviw:    iffs  have  failed  to  sustain  their  case  by  'sufficient 

ment:  error     evidence.     You  wiU  therefore  return  a  verdict 

withoat  prej-     .        ,       ,    ,      , 

udice.  for  the  defendants  for  the  possession  ot  the  prop- 

erty in  controversy,  but  you  must  determine  from  the  evi- 
dence the  value  of  the  property,  and  this  is  the  only  ques- 
tion for  you  to  consider."  The  jury  fixed  the  value  of  the 
property  at  $100,  and  the  court  rendered  a  judgment  against 
the  plaintiff  for  the  return  of  the  property;  and  in  default 
of  making  the  return,  or  in  case  the  same. cannot  be  found, 
then  that  defendants  recover  $100  in  money,  and  costs.  It  is 
claimed  that  this  judgment  is  erroneous,  because  the  proof 
shows  that  the  amount  due  on  the  execution  is  much  less 
than  $100.  It  is  true,  the  court  should  have  directed  the 
jury  to  find  the  value  of  the  defendants'  interest  in  the 
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property.  This  value  was  the  amount  due  on  the  execution, 
and  the  costs  thereon.  But  we  think  the  plaintiflfe  have  no 
cause  of  complaint.  It  does  not  appear  that  they  made  any 
objection  to  the  above  instructions  on  the  ground  that  the 
jury  should  have  been  directed  to  find  the  value  of  defend- 
ants' interest;  and  they  make  no  such  objection  in  argument 
now.  They  object  to  the  judgment.  The  judgment  gives 
the  plaintiflfe  the  option  to  return  the  property  or  pay  the 
value  and  costs.  This  they  may  yet  perform.  They  may 
return  the  property.  If  they  do  so,  and  pay  the  costs,  the 
judgment  will  be  satisfied.  It  may  be  the  defendants  were 
entitled  to  elect  whether  they  would  take  the  property  or  the 
money  judgment;  but  they  have  not  appealed,  and  do  not 
complain  of  the  judgment.  We  do  not  think  the  plaintiffs 
are  in  a  position  to  complain  of  the  judgment,  so  long  as 
they  may  discharge  the  same  by  return  of  the  property. 

Affirmed. 


MoCabb  v.  COonnob. 


1.  Contraot:  bubsckiption:  fabol  to  vary.  A  Bubscription  becomes 
a  contract  when  accepted  by  the  beneficiary,  and  acted  upon  by  the 
incurring  of  an  obligation  or  the  expenditure  of  money;  (University  of 
Des  Moines  v,  Livingston,  57  Iowa,  311;)  and,  when  in  writing,  it  can- 
not be  varied  by  parol  evidence  of  an  understanding  between  the  sub- 
scriber and  the  person  who  circulated  it. 

Appeal  from  Page  Circuit  Court. 

Tuesday,  June  15. 

The  plaintiflF,  James  McCabe,  shows  that  in  1879  he  con- 
tributed five  dollars  to  assist  the  defendant,  Belle  O'Connor, 
a  poor  sewing  woman,  to  erect  a  small  and  inexpensive  dwel- 
ling-house for  herself.  He  now  brings  this  action  in  equity 
to  obtain  a  decree  for  the  sale  of  the  house,  and  for  the  repay- 
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ment  to  him  from  the  proceeds  of  the  five  dollars  contributed, 
or  so  much  of  the  five  dollars  as  shall  appear  to  be  his  equit- 
able share  of  the  proceeds.  The  case  was  referred  to  a  referee, 
and  twenty-five  witnesses  were  examined.  The  referee 
reported  in  favor  of  the  defendant.  The  court  approved  the 
report,  and  dismissed  the  petition.     Plaintiff  appeals. 

James  McCabe^  for  himself,  appellant. 

Stockton  dk  Keenauj  for  appellee. 

Adams,  Ch.  J. — The  plaintiff  was  one  of  several  subscrib- 
ers to  a  fund,  the  whole  amount  of  which  appears  to  have 
been  about  $150.  To  that  the  defendant  added  between  $60 
and  $70,  and,  with  the  fund  so  subscribed  and  added  to,  the 
house  in  question  was  erected.  The  defendant  occupied  the 
house  for  a  time,  but  recently  her  circumstances  have  become 
such  that  it  has  become  desirable  for  her  to  live  elsewhere, 
and  she  now  desires  to  rent  or  sell  it.  This  action  is  brought 
to  prevent  her  from  doing  so,  and  to  dispose  of  it  as  above 
set  forth.  The  plaintiff  claimed  that  his  contribution  was 
not  a  gift  to  the  defendant,  but  an  advancement  of  money  to 
assist  in  erecting  a  house  for  the  defendant's  use  during  such 
time  as  she  should  see  tit  to  occupy  it.  The  subscription 
paper  appears  to  have  been  circulated  by  one  Kead,  and  the 
plaintiff  set  up  the  parol  understanding  betweeu  him  and 
Read.  The  defendant  insists  that  the  plaintiff  should  be 
governed  by  the  terms  of  his  subscription,  vvliich  were  as  fol- 
lows: 

"Shenandoah,  December  6,  1879. 

"  We,  the  undersigned,  agree  to  pay  the  amount  set  oppo- 
site our  several  names  to  Mrs.  O'Connor,  to  assist  her  in 
building  a  house." 

A  subscription  becomes  a  contract  when  accepted  by  the 
beneficiary,  and  acted  upon  by  the  incurring  of  an  obligation 
or  expenditure  of  money.     See   University  of  Des  Moines 
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V,  Livingston^  57  Iowa,  311,  and  cases  cited.  The  defend- 
ant, in  accepting  the  plaintiff's  money,  and  in  adding  her 
money  to  it,  and  using  the  same  in  the  erection  of  a  house, 
must  be  deemed  to  have  done  so  under  the  terms  of  the  writ- 
ing by  which  the  plaintiff's  money  was  subscribed;  and  it  is 
immaterial  what  understanding  existed  by  parol  between  the 
plaintiff  and  Read,  or  any  one  else.  By  any  fair  construc- 
tion of  the  writing,  the  subscription  must  be  deemed  to  have 
been  made  as  a  gift.  The  defendant  had  a  right  to  so  con- 
sider it,  and  expend  her  money  with  that  view.  We  may 
assume  that.but  for  the  plaintiff's  subscription  and  that  of 
others  she  would  have  used  her  money  otherwise.  We  see 
no  way  in  which  the  plaintiff's  claim  can  be  sustained. 

Affirmed. 


Keirnan  v.  Heaton. 


re9~T36    1.  Trespass:  cultivation  of  land  without  leave:   measube  of 

1-^^^  damages.    Where  a  person  without  leave  enters  upon  the  uncultivated 

f9i   260  l&nd  of  another  and  raises  a  crop  thereon  and  removes  the  same,  the 

,^  136  owner  is  entitled  to  recover  the  value  of  the  crop  removed,  and  the 

fi3i 13  depreciation,  if  any,  in  the  market  value  of  the  land  on  account  of  its 

cultivation;  but  the  damages  are  not  to  be  allowed  in  such  case  with 
reference  to  the  owner's  intention  to  allow  the  land  to  remain  untitled, 
and  evidence  of  such  intention  is  immaterial 

2.  : :  exemplary  damages.    Although  the  defendant  in  such 

case  intended  to  commit  a  trespass,  yet  technical  and  intentional  tres- 
passes, without  malice,  on  unimproved  land  are  so  common  in  this  state 
that  malice  is  not  to  be  inferred  from  the  mere  fact  of  such  trespass;  and 
where  there  was  no  other  evidence  of  malice,  it  was  error  to  instruct  the 
jury  that  if  they  found  malice  they  migfht  allow  exemplary  damage. 

Appeal  from  Madison  Circuit  Court. 

Wednesday,  June  16. 

Action  to  recover  for  trespass  to  real  estate,  and  for  appro- 
priating certain  crops  grown  thereon.      There  was  a  trial  to 
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a  jury,  and  a  verdict  and  judgment  were  rendered  for  the 
plaintiff.     The  defendant  appeals. 

Dabiiey  cfe  Gaiher^  for  appellant. 

liuby  i&  Wilkiriy  for  appellee. 

A.DAM8,  Ch.  J. — The  plaintiff  is  the  owner  of  about  ninety 
acres  of  land  in  Madison  county,  and  is  a  non-resident.  At 
the  time  of  the  acts  complained  of  the  land  had  never  been 
cultivated  by  the  plaintiff  nor  any  one  else,  though,  as  we 
infer,  the  land  in  the  neighborhood  had  been  settled  upon 
and  cultivated  for  many  years.  The  defendant,  seeing  the 
land  \'j\ng  in  that  condition,  conceived  the  idea  of  fencing 
and  cropping  it.  lie  seems  to  have  known  that  he  had  no 
right  to  do  so,  but  it  does  not  appear  from  the  evidence  that 
he  h:id  an  intention  of  injuring  the  land.  His  idea  seems  to 
have  been  shown  by  what  he  said  to  one  of  his  neighbors. 
One  Baur  testified:  "He  talked  to  me  how  he  could  raise  a 
crop  in  there,  and  probably  the  owner  would  not  appear,  and 
he  would  fence  it  in,  and  it  would  not  hurt  the  laud."  In 
the  sj>ringof  188-1  he  proceeded  to  carry  out  his  idea.  He 
fenced,  l)roke  and  cultivated  a  little  over  fifty  acres,  and  took 
off  the  crop  in  the  fall,  most  of  which  was  corn.  Soon  there- 
after this  action  was  commenced.  The  plaintiff  recovered 
$100,  which  appears  to  have  been  somewhat  more  than  the 
value  of  the  crop.  The  defendant  contends  that  the  plaintiff 
was  not,  on  the  whole,  injured,  but  benefited,  and  that  his 
recovery  should  have  been  limited  to  nominal  damages  as  for 
a  mere  technical  trespass. 

I.  The  court  instructed  the  jury,  in  substance,  that  they 
might  allow  for  the  value  of  the  crops  taken.  This  instruc- 
tion is  complained  of,  but,  in  our  opinion,  it  is 

1.  TRKSPA9S  : 

cultivation  of   correct.      As    the   defendant   was  a   mere  tres- 

lau'l  without  i    .      .«» 

leave:  mcas-    passer,  the  crops  belonged  to  the  plaintm,  and 
^®*-  they   remained   his    even    after    the    severance. 

See  Marphy  v,  Sioux  City  db  P.  7?.  Co.^  55  Iowa,  473,  and 
cases  cited.      The  removal  and  appropriation  of  the  crops, 
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then,  were  an  injury  distinct  from  any  injury  done  to  the 
land.  It  is  true  that  it  is  not  expressly  averred  that  tlie 
plaintiff  was  the  owner  of  the  crops,  and  the  defendant  relies 
upon  the  want  of  such  averment.  But  the  facts  averred 
showed  the  ownership,  and  that,  in  our  opinion,  is  sufficient. 
The  rule  as  to  the  measure  of  damages  in  a  case  like  this 
appears  to  us  to  be  correctly  stated  in  Stuart  v.  Phelps^  39 
Iowa,  18.  The  injury  was  a  willful  injury,  and  in  this  the 
case  is  distinguishable  from  Chamberlain  v.  Collinson^  45 
Iowa,  433. 

II.  Evidence  was  introduced  showing  that  the  plaintiff's 
purpose  was  to  allow  the  land  to  remain  untilled,  and  other 

evidence  was  introduced  showing  that  the  land 

THB  SAME. 

was  damaged  by  being  broken,  if  it  was  to  re- 
main long  untilled,  because  it  would  be  more  or  less  washed 
and  run  into  ditches,  and  would  grow  up  to  weeds.  In  our 
opinion,  it  was  error  to  allow  damages  with  reference  to  the 
proven  purpose  of  the  plaintiff  to  allow  the  land  to  remain 
untilled.  Every  person  who  has  sustained  an  injury  from 
the  wrongful  act  of  another  is  bound  to  use  a  reasonable 
effort  to  limit  the  effect  of  the  act.  This  doctrine  is  too  ele- 
mentary to  require  support  by  citation  of  decisions.  After 
the  land  had  been  broken  it  should  be  used  as  good  hus- 
bandry required  that  it  should  be  in  that  condition,  and  the 
question  was  as  to  how  much  less,  if  anj',  the  land  was  worth 
in  the  market  by  reason  of  its  having  been  broken.  Now,  we 
have  to  say  that  it  does  not  appear  to  be  suggested  that  the 
Innd  was  worth  less  in  the  market.  Indeed,  it  seems  probable 
that  the  land,  taking  into  consideration  the  breaking  and 
fencing  both,  was  worth  considerably  more  than  it  would 
have  been.  We  think  that  the  plaintiff's  actual  damages 
were  not  greater  than  the  value  of  the  crops  removed. 

III.  The  court  instructed  the  jury,  in  substance,  that  if 
they  found  malice  they  might  allow  exemplary  damages. 
2. — : :  The   defendant   complains   of  this    instruction. 

exemplary  / 

damages.        AVe  are  not  prepared  to  say  that  exemplary  dam- 
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ages  are  not  allowable  for  malicious  injury  to  real  estate. 
But  malice  is  not  to  be  inferred  from  the  mere  fact  that  the 
plaintiff'  intended  to  commit  a  trespass.  Technical  tres- 
passers upon  real  estate  are  very  common.  It  is  a  matter  of 
common  observation  that  many  persons  in  this  state,  seeing 
grass  growing  upon  unoccupied  land,  which  would  otherwise 
go  to  waste,  enter  wrongfully  upon  the  land,  without  any 
pretense  of  right,  and  cut  the  grass,  and  convert  it  into  hay, 
and  appropriate  the  hay.  We  could  not  properly  sanction  a 
rule  which  would  render  all  such  persons  liable  for  exem- 
plary damages.  There  may,  in  one  sense,  be  in  such  cases  a 
willful  wrong;  but  in  the  absence  of  any  intention  to  put  the 
land-owner  in  a  worse  condition  than  he  would  otherwise  have 
been,  we  do  not  think  the  trespasser's  acts  can  be  deemed 
malicious.  Now,  while  the  defendant  took  a  great  liberty, 
and  Lis  conduct  was  entirely  unwarrantable,  and  while  we  do 
not  feel  disposed  to  encourage  such  conduct,  we  have  to  say 
that  we  see  nothing  in  the  evidence  tending  to  show  that  the 
defendant  intended,  in  what  he  did,  to  injure  the  plaintiff''s 
land,  or  that  he  did  in  fact  injure  it.  He  intended,  of  course, 
to  appropriate  the  crops,  but  the  crops  were  the  result  of  his 
own  labor;  and  while  they  were  not  his,  yet  upon  this  ques- 
tion of  malice  we  must  look  at  his  acts  as  a  whole;  and,  so 
looking  at  them,  we  see  no  evidence  that  they  were  malicious. 
In  our  opinion  the  instruction  cannot  be  sustained. 

Bbvebsed. 
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m  140 


«U    liO 


1.  Practice    on  Appeal:   findixo  of  fact:  defectitb  becobd. 
115  678|  Where  the  record  does  not  purport  to  contain  all  the  evidence,  this  court 

cannot  say  that  the  findings  of  fact  b^  the  trial  court  were  not  warranted 
by  the  evidence. 

2.  Taxes :  payment  under  protest:  recovery.  Taxes  illegally  exacted, 
and  paid  under  protest,  may  be  recovered,  thouprh  there  has  been  no 
distraint  or  seizure  of  property.  ( Wimer  v.  City  of  Burlington,  68 
Iowa,  279,  followed.) 


3.  :  payment  under  pbotest  to  city  indebted  beyond  consti- 
tutional limit:  recovery.  Section  8,  article  11,  of  the  constitution, 
which  limits  the  amount  of  indebtedness  which  may  be  incurred  by  a 
municipal  corporation,  and  under  which  any  contract  for  an  indebted- 
ness beyond  that  limit  is  void,  does  not  apply  to  an  indebtedness  aris- 
ing upon  tort,  or  against  the  protest  of  the  creditor.  And  so,  where  a 
tax  was  illegally  exacted  by  the  defendant  city  of  plaintiff,  and  paid  by 
plaintiff  under  protest,  at  a  time  when  the  city's  indebtedness  exceeded 
the  constitutional  limit,  held  that  the  debt  thereupon  arising  on  the 
part  of  the  city  to  plaintiff  was  not  within  the  inhibition  of  the  consti- 
tution, and  that  plaintiff  might  recover  the  taxes  so  paid.  Beck,  J., 
disstniing. 

Appeal  from  Des  Moines  Circuit  Court. 

Wednesday,  June  16. 

Action  to  recover  city  taxes  paid  by  the  plaintiff  upon 
real  estate  within  the  corporate  limits,  on  the  ground  that 
the  same  was  not  taxable  for  city  purposes.  Trial  to  the 
court,  and  judgment  for  the  plaintiff.  The  defendant 
appeals. 

John  J.  Seerley^  for  appellant. 

T.  J.  TrulocJc^  for  appellee.    " 

Seevers,  J. — I.  The  abstract  fails  to  state  that  it  contains 
all  the  evidence.  We  therefore  are  unable  to  say  that  the 
1.  PBACTff!B  real  estate  described  in  the  petition  is  taxable  for 
linding^of'      city  purposes.     The  evidence  before  us  tends  to 

fact:  defect-       ,  ,         .  ,        i   i      ..  .       i  i 

ive  record.       show  that  it  was  used  solely  tor  agricultural  pur- 
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poses,  and  that  no  municipal  benefits  were  conferred  in  con- 
sideration for  the  taxes  imposed.  It  therefore  must  be  pre- 
sumed that  the  court  was  warranted  in  finding  that  the  real 
estate  was  not  taxable  for  city  purposes. 

II.  There  was  no  distraint  or  seizure  of  property,  but  the 
taxes  were  paid  under  protest,  and  such  fact  was  indorsed  by 
2.TAXB8*        ^^^®   treasurer  upon  the  receipt.     It  is  insisted 

Se?p«>t€s?r    *^**'  ^^®  payment  was  voluntary,  and  therefore 
recovery.      there   Cannot   be  a  recovery.     It  has  been   held 
otherwise  in  the  recent  case  of  Winzer  v.  City  of  Burling- 
ton, 68  Iowa,  279. 

III.  Among  other  defenses,  the  defendant  pleaded  that 
at  the  time  the  taxes  were  paid  it  was  indebted  largely  in 

excess  of  the  constitutional  limit,  and  evidence 

3*     ■  • 

Dayroent  un-  tending  to  establish  this  defensq  was  r-ejected  by 
be  oi?d  co^-^  ^^^  court,  and  this  ruling  is  assigned  as  error. 
Ui^t^^recov-  Section  3,  article  11,  of  the  constitution,  provides 
®'^*  that  "  no  county  or  other  municipal  corporation 

sliall  be  allowed  to  become  indebted,  in  any  manner  or  for 
any  purpose,  to  an  amount  in  the  aggregate  exceeding  five 
per  centum  of  the  value  of  the  taxable  property  within  such 
county  or  coq)oration.  *  *  *"  It  is  insisted 
that  when  the  taxes  were  paid  an  indebtedness  was  created, 
(Lauman  v.  County  of  Des  Moines,  29  Iowa,  310,)  and 
therefore  the  constitutional  inhibition  applies.  Is  it  true 
that  an  indebtedness  was  created,  as  contemplated  by  the  con- 
stitution ?  In  the  discussion  of  this  question  it'  must  be 
assumed  that  the  taxes  were  levied  without  authority,  and 
that  the  city  had  no  legal  right  to  receive  the  money,  and 
appropriate  it  for  any  purpose  whatever.  It  must  be  further 
assumed  that  the  plaintiff  paid  the  taxes  under  legal  com- 
pulsion. It  is  perhaps  true,  in  a  technical  sense,  that,  to 
enable  one  person  to  recover  of  another  in  an  action  at  law, 
there  must  exist  a  debt  or  valid  obligation  which  arises  under 
an  express  or  implied  contract,  or  by  reason  of  a  tort  or 
wrongful  act.     But  can  it  be  said,  when  a  city  negligently 
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fails  to  keep  its  streets  in  repair,  and  a  person  thereby  suffers 
an  injury,  that  there  cannot  be  a  recorery  because  the 
city  is  indebted  beyond  the  constitutional  limit?  As  we 
understand,  it  has  been  held  that  such  a  defense  cannot  be 
interposed.  Bartle  v.  City  of  Des  Jloines,  38  Iowa,  414. 
In  the  cited  case  there  was  an  omission  to  do  an  act  enjoined 
by  law;  in  the  present  case  the  city  did  an  act  it  had  no  right 
to  do,  and  by  wrongful  action  received  or  seized  money,  the 
property  of  the  plaintiff.  It  did  not  become  the  money  of 
the  city  by  such  wrongful  seizure  or  enforced  payment.  The 
money  belongs  to  the  plaintiff  now  as  fully  as  it  did  prior  to 
the  payment.  The  plaintiff  is  seeking  to  recover  his  own 
property,  which  is  held  by  the  city  for  his  use.  There  can- 
not  be  a  debt  or  debtor  unless  there  is  a  creditor;  and  while, 
in  a  certain  sense,  the  plaintiff  may  be  regarded  as  the 
creditor  of  the  city,  we  do  not  think  he  is  such  in  contempla- 
tion of  the  constitution.  He  is  not  a  voluntary,  but  an  invol- 
untary, creditor.  He  became  such  by  compulsion.  The 
constitution  provides  that  the  city  cannot  become  indebted 
in  any  manner.  This  implies  an  assent  on  the  part  of  the 
creditor,  and  thus  it  is  that  the  prohibited  indebtedness  is 
incurred;  that  is,  it  is  created  by  the  voluntary  act  of  both 
parties.  Such  an  indebtedness  cannot  be  contracted  if  the 
city  is  in  debt  beyond  the  constitutional  limit.  It  may  be 
assumed  that  a  person  can  protect  himself  by  due  inquiry 
from  entering  into  a  contract  whereby  he  becomes  the  creditor 
of  the  city,  when  indebted  beyond  the  constitutional  limit; 
but  he  cannot  fully  protect  himself  in  the  case  at  bar.  It  is 
true,  he  can  refuse  to  pay  the  taxes,  and,  if  his  property  is 
distrained,  he  could,  it  will  be  assumed,  defeat  the  tax  by  an 
appeal  to  the  courts.  But  when  the  tax  is  levied,  or  within 
a  brief  period  thereafter,  an  apparent  lien  is  created  on  his 
property,  and  thereby  his  title  is  clouded.  This  cannot  be 
removed  except  by  an  action,  which  takes  time.  In  the  mean 
time  he  may  be  unable  to  sell  or  mortgage  his  property  for 
legitimate   ])urposes.      The    only   efficient   and   sufficiently 
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speedy  remedy  in  such  case  may  be  the  payment  of  the  taxes. 
Strictly  speaking,  an  indebtedness  cannot  be  created  except 
by  contract,  either  express  or  implied;  and  we  feel  constrained 
to  hold  that  the  indebtedness  prohibited  by  the  constitution 
is  such  as  is  created  by  the  voluntary  action  of  both  the 
debtor  and  creditor. 

We  have  had  occasion  to  consider  the  provision  of  the 
constitution  under  consideration  in  several  cases.  They  will 
be  found  cited  in  a  note  on  page  1193  of  Miller's  Code.  In 
all  of  them,  except  BaHle  v.  De8  Moines,  before  cited,  bonds 
were  issued  by  the  corporation,  and  sold  on  the  market,  or 
an  indebtedness  otherwise  incurred,  which  was  held  to  be 
within  the  constitutional  inhibition;  and  this  is  true  as  to 
the  following  cases,  cited  by  counsel  for  appellant:  Law  v. 
People,  87  III,  385;  Fuller  v.  City  of  Chicago,  89  Id.,  282; 
BtLckanan  v.  Litchfield,  102  U.  S.,  278;  Litchfield  v.  Bal- 
lon, 114  Id.,  190;  S.  C,  5  Sup.  Ct.  Eep.,  820. 

The  judgment  of  the  circuit  court  is 

Affibmed. 

Beck,  J.,  dissenting. — If  plaintiff  is  entitled  to  recover, 
it  surely  is  because  defendant  is  indebted  to  him.  This 
indebtedness  arises  by  reason  of  the  payment  of  taxes  unlaw- 
fully assessed,  and  this  would  be  so  whether  the  payments 
were  voluntary,  or  were  induced  by  coercion.  The  provision 
of  the  constitution  cited  in  the  foregoing  opinion  prohibits 
political  and  municipal  corporations  from  becoming  indebted, 
iu  "any  manner  or  for  any  purpose,"  beyond  the  limit  pre- 
scribed. They  cannot  unlawfully  levy  taxes,  and,  upon  vol- 
untary or  coerced  payment  thereof,  become  the  debtors  of 
tlie  tax  payers,  when  they  have  already  exceeded  the  consti- 
tutional limitH3f  indebtedness.  The  tax  payers  should,  as  is 
their  duty,  resist,  by  proper  proceedings,  the  collection  of 
such  illegal  taxen,  or  in  the  same  way  cause  the  assessments 
and  levies  to  be  declared  void  by  the  courts.  They  gain  no 
rights  or  standing  in  the  courts  by  submitting  to  illegal  tax- 
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ation,  which  will  enable  them  to  enforce  claims  against  the 
cities  in  excess  of  the  constitutional  limits  of  their  indebted- 
ness. 

The  majority  of  the  court  in  the  foregoing  opinion  base 
their  conclusion  upon  the  thought  that  the  acts  of  the  defend- 
ant in  levying  and  collecting  the  taxes  was  a  tort,  and  that 
the  liability  of  defendant  does  not,  therefore,  rest  upon  debt, 
as  contemplated  by  the  constitution.  It  will  be  observed, 
however,  that  they  more  than  once  use  language  which,  in 
effect,  admits  that  defendant  is  indebted  to  plaintiff  on  account 
of  the  illegal  taxes  paid  to  it.  Let  it  be  conceded  that  the 
acts  of  defendant  in  levying  and  collecting  the  tax  were 
**  torts,"  (though  I  conceive  that  the  word  is  never  applied  in 
the  law  to  such  transactions,)  yet  it  does  not  follow  that 
plaintiff  may  maintain  an-action  to  recover  in  damages  as  for 
a  debt  against  defendant.  When  property  or  money  is  tort- 
uously taken,  the  owner  or  person  injured  may  prosecute  the 
tort-feasor  for  a  trespass,  or  in  other  form  of  action  giving 
special  remedies  for  torts;  or  he  may,  by  proper  action, 
recover  the  identical  property  or  money,  if  it  can  be  reached, 
of  which  he  was  deprived.  He  may  waive  the  tort,  and  sue 
as  for  a  debt  upon  contract,  which  the  law  will  imply  between 
the  tort-feasor  and  the  person  injured  by  the  wrong.  When 
such  an  action  is  brought,  recovery  is  based  upon  an 
implied  contract,  whereon  a  debt  arises  between  the  wrong- 
doer, the  defendant,  and  the  plaintiff.  The  case  before  us  is 
prosecuted  in  conformity  with  these  familiar  doctrines  of  the 
law,  and  is,  in  truth,  an  action  to  recover  a  debt;  the  tort,  if 
there  ever  was  any;  which  I  do  not  admit,  being  waived. 

The  plaintiff  having  paid  defendant  the  taxes,  the  money 
went  into  the  city  treasury,  and  it  is  impossible  to  recover 
the  identical  money  secured  from  plaintiff.  Indeed,  tlie 
plaintiff  does  not  attempt  by  this  action  to  recover  it.  He 
asks  for  a  judgment  in  damages,  not  for  the  identical  dollars 
lie  paid  to  defendant.  But  the  majority  of  the  court  mis- 
takenly say  that  the  money  paid  by  plaintiff  did  not  become 
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the  property  of  defendant,  and  the  identical  money  now 
belongs  to  plaintiff.  There  is  no  such  claim  made  by  plaint- 
iff, and  the  action  is  based  upon  no  such  theory.  As  I  liave 
before  said,  it  would  be  impossible  for  the  plaintiff  to  recover 
tlie  identical  dollars  paid  by  him,  for  they  could  not  be  iden- 
tified. I  never  heard  of  an  attempt  to  do  such  a  thing  in 
any  case.  The  plaintiff  having  failed  to  restrain  defendant 
from  collecting  the  money,  and  being  unable  to  recover  the 
identical  dollars  paid  by  him,  brings  this  action  as  for  a  debt, 
for  money  had  and  received.  But  the  -constitution  declares 
that  defendant  was  and  is  in  a  condition  which  forbids  it  to 
be  bound  as  a  debtor.  This  is  the  effect  of  the  plain  lan- 
guage of  that  instrument,  and  we  are  .required  to  enforce  it 
to  the  letter,  without  regard  to  consequences.  The  enforce- 
ment of  the  constitution  may  work  a  hardship  upon  plaintiff. 
With  this  we  have  nothing  to  do.  We  ought  not  to  let  this 
hard  case  make  bad  law. 

I  am  clear  in  the  opinion  that  the  judgment  of  the  circuit 
court  ought  to  be  reversed. 


WOODRUM  V.  CaRRAHEB. 


1.  Praotioe  on  Appeal:  findtno  of  fact:  dbfkctive  record. 
Where  the  abstract  does  not  claim  to  contain  all  the  evidence,  an  objec- 
tion that  the  finding  of  the  trial  court  is  not  warranted  by  the  evidence 
cannot  be  considered. 

2. : :  CONFLICTING  BviDBNCE.  Where  the  evidence  is  conflict- 
ing, the  findings  of  fact  by  the  court  in  a  law  case  will  not  be  disturbed. 

Appeal  from  Fremont  Circuit  Court. 

Wednesday,  June  16. 

AonoN  to  recover  at  law  for  money  paid  defendant  in  the 
purchase  of  land  jointly  by  the  parties  to  this  suit;  the  sum 
claimed  being  in  excess  of  the  sum  which  should  have  been  paid 
Vol  LXIX— 10 
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by  plaintiff.     The  cause  wa3  tried  to  the  court  without  a  jury, 
and  judgment  was  rendered  for  defendant.     Plaintiff  appeals. 

W,  W.  Morgan  and  Robert  Percival^  for  appellant. 
No  appearance  for  appellee. 

Beck,  J. — The  plaintiff  claims  that  he  and  defendant  and 
another  entered  into  an  oral  agreement  to  purchase  certain 
land,  each  to  pay  one-third  of  the  purchase-money,  and  to 
acquire  the  title  to  one-third  of  the  land;  that  defendant  was 
to  make  the  purchase  for  himself  and  the  other  parties;  and 
that  plaintiff  and  the  other  person  concerned  paid  defendant 
a  sum  largely  in  excess  of  the  two  thirds  of  the  purchase 
price  of  the  lands.  The  other  person  assigned  his  claim 
growing  out  of  their  transactions  to  plaintiff.  Defendant 
alleges  that  he  did  not  agree  to  act  for  the  other  parties  in 
the  purchase  of  the  land,  but  purchased  it  for  himself  alone, 
and  sold  portions  of  the  land  to  the  others  at  prices  agreed 
upon  by  the  parties. 

II.  The  only  objection  made  to  the  judgment  is  that  it 
is  in  conflict  with  the  evidence.  The  abstract  does  not  show 
1.  PRACTICE     ^^^  contain  an  allegation  that  it  presents  all  the 

flndmgof**  evidence  in  the  case.  The  certificate  of  the 
live  record,  judge  attached  to  the  record  of  the  evidence  is 
printed  with  the  abstract,  but  it  is  not  averred  that  the  abstract 
presents  all  the  evidence  preserved  in  the  record.  We  have 
held,  time  and  again,  that  the  certificate  attached  to  the 
record,  printed  with  the  abstract,  without  more,  is  not  suffi- 
cient to  show  that  all  the  evidence  is  before  us. 

III.  But  were  the  abstract  in  due  form,  it  would  not 
avail  plaintiff,  for  the  case  is  one  of  conflict  of  evidence; 
2. — : :  plaintiff  and  the  person  assigning  to  him  his 

confllotinR  %    .         ,     ^.^   .  ,     f  x«     J      i.     i.1 

evidence.        claim   testifying  one   way,   and  aeiendant    the 
other.     In  such  a  case  we  cannot  interfere. 
The  judgment  of  the  circuit  court  is 

Affirmed. 
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flO     1471 

Wilson  &  Co.  v.  Cass  County  et  al.  loi  68i 


89    147 

1.  Taxation:  beparatb  assessbIent  of  nursbrt  stock  and  land:  liH_^l 
BBROR  WITHOUT  damage:  INJUNCTION.  Norserj stock  growiog  upoxi  j^  jIqI 
land  is  part  of  the  realty,  and  should  be  assessed  with  the  land;  but  '^^  147 
where  by  a  misconception  it  was  assessed  as  personalty,  but  the  rate  of  ^\'^  1^7 
taxation  on  personalty  and  realty  was  the  same,  the  own^  was  not 
damaged  by  the  error;  and  an  injunction  to  restrain  the  collection  of  the 
tax  on  the  stock  was  properly  refused. 

Appeal  from  Cass  District  Court. 
Wendesday,  June  16. 

The  plaintiff's  are  the  owners  of  certain  land,  upon  which 
they  maintain,  cultivate  and  carry  on  a  general  nursery  busi- 
ness. The  nursery  stock,  consisting  of  plants  and  trees  in 
process  of  growth,  was  assessed  for  the  year  1885  by  the 
township  assessor  as  personal  property.  At  the  same  time 
the  real  estate  whereon  said  nursery  stock  was  situated  and 
growing  was  assessed  for  taxation  at  its  fair  and  reasonable 
value.  The  plaintiffs  seek  by  this  action  to  enjoin  the 
defendants  from  levying  and  collecting  any  taxes  upon  the 
assessment  of  the  nursery  stock.  The  petition  of  the  plaint- 
iffs sets  forth  the  above  facts  in  substance.  There  was  a 
demurrer  to  the  petition.  The  demurrer  was  sustained,  and 
plaintiffs  appeal. 

James  B,  Bruff^  for  appellants. 

John  W.  Scott^  for  appellees. 

RoTHBOCK,  J.- -The  nursery  stock  was  not  personal  prop- 
perty.  It  was  part  of  the  realty.  Price  v,  Brayton^  19 
Iowa,  309;  Adams  v.  Beadle^  47  Id.,  439.  The  assessor 
should  have  made  but  one  estimate  of  the  value  of  the 
land  and  nursery  stock.  It  was  an  error  to  make  separate 
assessments.  But  we  are  unable  to  see  how  the  plaintiffs 
were  prqndiced  by  the  error.     The  rate. of  taxation  on  real 
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and  personal  property  is  the  same,  and  it  is  not  to  be  pre- 
sumed that  the  valuation  placed  on  the  land  included  the 
value  of  the  nursery.  It  was  merely  a  valuation  in  two 
parts,  instead  of  an  aggregate  valuation,  and,  if  there  was 
any  object  in  making  a  correction,  application  should  have  been 
made  to  the  board  of  equalization.  Macklot  v.  City  of  Dav- 
enport 17  Iowa,  379;  Nugent  v.  Bates,  61  Id.,  77;  Powers  v. 
Bowmauy  53  Id.,  359;  Leonard  v.  Madison  Oo.^  64  Iowa, 
418. 

The  demurrer  to  the  petition  was  correctly  sustained. 

AjTFIltMED. 


The  State  v.  Myeb. 


1   Instructions :  must  be  warbai^tbd  bt  evidence.    It  is  error  to  sub- 
mit to  the  jury  a  questioii  of  which  there  is  no  evidence. 

Appeal  from  Crawford  District  Court 
Wednesday,  June  16. 

Indictment  charging  the  defendant  with  the  larceny  of  a 
horse.  Trial  by  jury.  Verdict  and  judgment.  The  defend- 
ant appeals. 

Sutton  dk  Cummings^  for  appellant 

A.  J,  Baker,  Attorney-general,  for  the  State. 

Seeveks,  J. — The  court  charged  the  jury  that  the  state 
must  establish  that  the  defendant  took  the  horse  without  the 
owner's  knowledge  or  consent,  or  that  he  "  aided,  abbetted  or 
assisted  another  person  or  persons  in  so  taking  away  the 
the  horse."  After  the  jury  had  been  considering  as  to  th^ir 
verdict  for  a  considerable  time,  the  court,  in  response  to  an 
inquiry  propounded  by  the  jury,  stated  at  some  length  what 
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was  meant  by  aiding  and  abetting  the  commission  of  a  lar- 
ceny. On  a  separate  reading  of  the  abstract  we  have  separately 
reached  the  conclusion  that  there  is  no  evidence  tending  to 
show  that  the  defendant  in  any  respect  aided  and  abetted  any 
person  in  the  commission  of  the  crime,  and  therefore  the 
court  erred  in  submitting  such  question  to  the  jury. 

Reversed. 


Tbmplin  v.  The  Exchange  Bank. 

1.  Practice  on  Appeal;  bill  of  bxceftions  filed  too  late.  A  bill 
of  exceptions  filed  after  the  time  allowed  by  court  for  filing  the  same 
will  be  stricken  out  on  motion  in  this  court 

Appeal  from  Page  Circuit  Court 

Wednesday,  June  16. 

This  action  involves  the  ownership  of  a  promissory  note. 
There  was  a  trial  to  the  court  without  a  jury,  and  a  judg- 
ment for  the  plaintiff.  The  Exchange  Bank,  having  inter- 
vened in  the  action,  appeals. 

Stockton  &  Keenariy  for  appellant. 

W.  P.  Ferguson,  for  appellee. 

RoTHROCK,  J. — The  record  shows  that  the  judgment  was 
rendered  on  the  twenty-seventh  day  of  November,  1885, 
and  that  thirty  days  were  given  to  settle  and  file  a  bill  of 
exceptions.  What  purports  to  be  a  bill  of  exceptions  was 
signed  by  the  judge  on  the  thirtieth  day  of  December,  1885, 
and  filed  on  the  second  day  of  January,  1886.  The  plaintiff 
moved  to  strike  the  bill  of  exception  from  the  record  upon 
the  ground  that  it  was  not  filed  within  the  time  fixed  by  the 
order  of  the  court.  It  is  apparent  that  the  motion  must  be  sus- 
tiuned.     This  ruling  strikes  out  all  of  the  evidence  sought 
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to  be  preserved  by  the  bill  of  exceptions,  and  it  disposes  of 
the  appeal,  because  the  assignments  of  error  are  such  that 
they  can  only  be  passed  upon  by  an  examination  of  thfe  evi- 
dence. 

«  Affibmed. 


The  Nobthwestebn  Coal  Co.  v.  Bowman  &  Co. 

1.  Banker's  Cheok:  pbbsbntmbnt:  diltoence  to  bind  indorser. 
The  bolder  of  a  banker's  check  which  is  payable  at  a  place  different 
from  that  in  which  it  is  netiTOtiated  can  recover  asrainst  an  indorser  if  he 
uses  due  diligence  in  forwarding  it  for  presentment;  and  such  dibgence 
generally  requires  that  he  deposit  it  in  the  mail  on  the  day  on  which  it 
is  received,  or  on  the  succeeding  day.  Accordingly,  where  plaintiff 
held  the  check  in  question  for  seven  days  before  presenting  it,  held  that 
it  could  not  recover  against  the  indorsers;  and  the  fact  that  the  drawer 
bad  no  funds  in  the  hands  of  the  drawee  when  the  check  was  drawn 
makes  no  difference/ 

2. :  protest:  notice:  diliqencb  to  bind  indorser.    Notice  of 

the  presentment,  non-payment  and  protest  of  a  draft  must  be  directed 
to  the  proper  post-office  of  the  indorser  in  order  to  bind  him. 

Appeal  from  Ida  Circuit  Court. 

Wednesday,  June  16. 

Action  against  defendants  on  their  indorsement  of  a  draft 
drawn  by  a  banker  doing  business  at  Odebolt,  in  this  state, 
on  the  First  National  Bank  of  Chicago.  Plaintiff  recovered 
judgment  in  the  circuit  court,  and  defendants  appealed.  The 
material  facts  are  stated  in  the  opinion. 

TT.  A,  HeUell^  for  appellants. 

Gray^  Wai^en  c&  Buohxznan^  for  appellee. 

Rerd,  J. — Plaintiff  is  a  corporation,  engaged  in  mining 
and  selling  coal,  at  Moingona,  Boone  county,  and  defendants 
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are  coal  merchants  at  Odebolt,  in  Sac  ci^anty.  On  the  thirty- 
first  of  October,  1883,  defendants  purchased  from  a  banker, 
at  Odebolt,  a  draft  drawn  by  himself  on  the  First  National 
Bank  of  Chicago,  for  $592.47.  The  draft  was  made  payable 
to  the  order  of  defendants,  and  they  indorsed  it  to  plaintiff, 
and  sent  it  by  mail  to  plaintiff,  who  received  it  at  Moingona 
on  the  same  day  on  which  it  was  drawn.  It  was  sent  by 
defendants  and  received  by  plaintiff  in  payment  of  an  indebt- 
edness. There  was  no  bank  at  Moingona,  and  plaintiff  kept 
its  bank  account  with  a  banker  at  Boone,  which  is  about  six  or 
seven  miles  from  Moingona.  Plaintiff's  manager  kept  the 
draft  in  his  possession  until  the  seventh  of  November,  when 
he  deposited  it  with  the  banker  at  Boone,  who,  on  the  same 
day,  transmitted  it  by  mail  to  the  bank  in  Chicago  with 
which  he  kept  his  account.  It  was  received  by  the  Chicago 
bank  on  the  morning  of  the  8th,  and  during  banking  hours 
on  that  day  it  was  presented  to  the  bank  on  which  it  was 
drawn  for  payment,  but  payment  was  refused,  for  the  reason 
that  the  drawer  did  not  tlien  have  sufficient  funds  on  deposit 
with  the  bank  to  meet  it.  On  the  day  on  which  it  was  drawn, 
and  on  the  following  day,  the  drawer's  account  at  the  bank 
was  overdrawn.  On  the  second  day  of  November  he  had  a 
small  balance  to  his  credit,  but  the  amount  was  not  sufficient 
to  meet  the  draft;  but  on  the  third  and  fourth  he  had  credit 
for  a  balance  greater  than  the  amount  of  the  draft.  The 
fourth,  however,  was  Sunday.  On  the  fifth  this  balance  was 
reduced  by  the  payment  of  other  drafts  to  a  sum  less  than 
the  amount  of  the  draft,  and  on  that  day  the  drawer  closed 
his  banking  house,  and  made  an  assignment  for  the  benefit  of 
creditors. 

Moingona  and  Boone  are  situated  on  a  line  of  railroad  on 
which  there  is  a  daily  mail  to  Chicago.  Plaintiff  received 
the  draft  at  five  p.  m.,  on  the  thirty-first  of  October,  which 
was  after  the  mail  for  that  day  had  passed;  but  if  the  draft 
had  been  placed  in  the  mail  at  Moingona  or  Boone  before 
four  p.  M.,  on  any  day  between  that  and  the  seventh  of  No- 
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vember,  it  would,  in  the  ordinary  course  of  the  mails,  have 
been  received  in  Chicago  the  next  morning.  The  draft  was 
protested  on  the  day  on  which  it  was  presented,  and  payment 
refused;  and  the  notary  certified  that  within  forty-eight  hours 
from  the  time  of  such  protest  he  placed  a  notice  in  the  post- 
office,  at  Chicago,  directed  to  defendants,  at  Boone,  Iowa,  in 
which  they  were  informed  that  the  draft  had  been  presented, 
and  payment  thereof  refused.  This  certificate  was  admitted 
in  evidence  on  the  trial,  but  there  was  no  other  proof  of 
notice  to  defendants  of  the  dishonor  of  the  draft.  The  excupe 
given  by  plaintiff  for  its  failure  to  have  the  draft  presented 
for  payment  at  an  earlier  date  is  that  its  manager  at  Moin- 
gona  was  also  th3  superintendent  of  its  coal  mine,  and  that 
the  demands  of  his  employment  were  such  that  he  could  not, 
without  detriment  to  the  business,  go  to  the  bank  at  Boone 
oftener  than  once  or  twice  in  a  week;  and  that  it  was  his 
practice,  when  he  received  drafts  from  their  customers,  to 
hold  them  until  a  number  had  accumulated,  and  then  take 
them  to  Boone,  aud  deposit  them  with  their  banker;  and  that 
he  followed  this  practice  in  the  present  instance.  There  is 
no  conflict  in  the  evidence  as  to  the  facts  here  enumerated, 
and  they  are  all  the  material  facts  of  the  transaction; 
and  we  are  of  the  opinion  that  plaintiff  is  not  entitled 
to  recover  on  these  facts. 

I.  The  draft  was  dmwn  upon  a  banker,  and  purported 
to  be  drawn  upon  funds  deposited,  and  was  payable  on 
1,  BANKKR'8  dcmaud.  It  is  therefore  regarded  as  a  banker's 
sentment:       check.     Moherts  V.  Aitstin.  26  Iowa,  315;  Dan- 

diligenceto  ' 

binaindoraor.  iel,  Neg.  Inst.,  §§  1566-1570.  The  holder  of  a 
check  which  is  payable  at  a  different  place  from  that  in  which 
it  is  negotiated  can  recover  against  an  indorser,  if  he  uses 
due  diligence  in  forwarding  it  for  presentment.  The  general 
rule  is  that  he  must  deposit  it  in  the  mail  on  the  day  on  which 
it  is  re<5eived,  or  on  the  next  succeeding  day.  Veazie  Bank 
V.  Winn,  40  Me.,  60;  Smith  v,  Janes,  20  Wend.,  192;  Smith 
V.  Miller,  43  N.  Y.,  171  jChitty,  Bills,  (8th  Ed.)  420.     This 
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rule,  however,  may  be  varied  by  the  particular  circumstances 
of  the  case.  The  presentment,  however,  must  be  made,  in 
every  case,  with  all  the  dispatch  and  diligence  consistent  with 
the  transaction  of  other  commercial  concerns.  Mohawk 
Bank  v.  Broderick^  10  Wend.,  304:.  This  was  not  done  by 
the  plaintiff  in  the  present  case.  They  retained  the  draft 
for  seven  days  in  their  possession,  for  no  other  reason  than 
that  they  chose  to  send  it  forward  through  the  local  bank  with 
which  they  did  business,  and  it  did  not  suit  their  personal 
convenience  to  deposit  it  at  an  earlier  date.  This  clearly 
was  not  the  exercise  of  that  degree  of  diligence  required  by 
the  law  with  reference  to  such  transactions.  The  finding 
that  they  did  act  with  due  diligence,  which  is  necessarily 
implied  from  the  judgment  of  the  court  below,  is  not  bind- 
ing upon  us.  There  was  no  dispute  or  controversy  as  to  the 
facts  of  the  transaction.  The  question  is  therefore  one  of 
law,  rather  than  one  of  fact,  upon  which  the  finding  of  the 
trial  court  would  be  conclusive,  (Pars.  Bills  &  Notes,  443; 
Daniel,  Neg.  Inst,  §§  466,  1100;  Edw.  Bills,  646;)  and  it 
makes  no  difference,  we  think,  as  between  these  parties,  that 
the  drawee  had  no -funds  on  deposit  when  the  draft  was 
drawn. 

11.     But  there  is  another  insuperable  diflSculty  in  plaiut- 
iff^s  case.     Immediate  notice  to  defendants  of  the  refusal  of 

^ the  Chicago  bank  to  pay  the  check  was  as  esseu- 

dmU'nce^to'  tial  to  fix  their  liability  on  the  indorsement  as 
bind  indorser.  ^^^  ^^^  presentment  and  demand  of  payment. 
As  stated  above,  the  only  evidence  given  on  the  trial  of  such 
notice  was  the  certificate  of  the  notary  who  protested  the 
draft.  But  this  shows  that  the  notice  was  directed  to  defend- 
ants at  Boone,  in  Boone  county,  while  their  post-office  was 
Odebolt,  in  Sac  county.  This  is  clearly  insufficient.  Daniel, 
Neg.  Inst.,  §  1022. 

The  judgment  of  the  circuit  court  must  be 

Kbvebsed. 
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Nichols  v.  Thb  Chicago,  Rock  Island  &  Pacific  R'y  Co. 

1.  Bailroads:  coupling  oars:  right  to  presume  upon  obedience 

TO  siONALB.  Where  a  brakeman,  aboat  to  couple  cars,  has  given  a 
signal  for  the  moying  cars  to  stop,  he  has  a  right  to  prejume  (hat  it  will 
be  obeyed,  and  in  acting  upon  snch  presumption  he  will  not  be  guilty 
of  negligence,  unless  he  knows,  or  by  the  exercise  of  ordinary  care 
might  know,  that  his  signal  has  been  misunderstood,  or  is  being  dis- 
obeyed, in  which  case  he  will  not  be  justified  in  acting  upon  the  pre- 
sumption. [But  compare  2>««(fff  f>.  Chicago  R,  L  dt  P.  R'y  Co.,  post, 
163,  where  there  was  a  rule  of  the  company  against  such  presumption. 
— Rep.1 

2.  Practice:  directing  verdict:  verdict  against  evidence  and 

instructions.  Where  upon  plaintiff 's  own  evidence  it  is  clear  that 
he  has  no  right  to  recover,  the  court  should  Rustain  a  motion  to  direct 
the  jury  to  return  a  verdict  for  the  defendant;  but  where  this  is  not 
done,  and  the  cause  is  submitted  to  the  jury  with  instruction^^  and  the 
jury  bring  in  a  verdict  contraiy  to  the  eyidence  and  instructions,  it 
should  be  set  aside. 


Ajppeal  from  Washington  District  Court. 
Wednesday,  June  16. 


a: 


This  action  is  for  the  recovery  of  damages  for  a  personal 
injury,  sustained  by  the  plaintiff  while  in  defendant's  employ 
as  a  brakeman  on  one  of  its  freight  trains;  snch  injury  being 
caused,  as  plaintiff  alleges,  by  the  negligence  of  defendant 
and  its  employes.  The  verdict  and  judgment  were  for 
plaintiff.     Defendant  appeals. 


//.  d&  W.  Schofield,  T.  8.   Wright  and  JU.  A,  Low,  for 
appellant. 

McCoid^  Brighton  &  Jacques^  J.  T.  Henderson  and  Pat- 
terson Bros.j  for  appellee. 

Eeed,  J. — Plaintiff  received  the  injury  of  which  he  com- 
plains while  making  a  coupling  between  a  stationary  freight  car 
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1.  railroads:  and  a  train  of  twenty-eight  cars,  which  was  backed 
JSK^S?^*'  to  it  by  an  engine.  His  hand  was  caught  and 
oS^ieil^to  crushed  between  the  dead-woods,  and  the  injury 
sustained  is  permanent,  and  of  a  serious  charac- 
ter. It  is  alleged  in  the  petition  that  defendant  and  its 
employes  were  guilty  of  a  number  of  acts  of  negligence  in 
the  transaction.  The  district  court,  however,  after  hearing 
the  evidence,  dismissed  all  of  the  charges  except  one,  which 
is  that  the  fireman  who  had  charge  of  the  engine  and  train 
at  the  time  handled  and  managed  the  same  in  a  careless  and 
negligent  manner,  and  negligently  backed  said  train  at  a 
high  and  unusual  rate  of  speed.  There  was  evidence  which 
tended  to  prove  that  the  train  was  backed  at  the  rate  of  from 
six  to  eight  miles  per  hour,  and  that  it  was  moving  at  that 
rate  of  ^eed  when  plaintiff  went  between  it  and  the  car  for 
the  purpose  of  making  the  coupling.  The  engine  and  train 
were  moved  back  in  obedience  to  a  signal  given  by  plaintiff. 
He  was  standing  near  the  rear  end  of  the  train  when  he  gave 
the  signal,  and  immediately  after  giving  it  he  started  back 
to  the  car  to  make  the  coupling.  The  distance  between  the 
rear  end  of  the  train  and  the  car  was  about  eight  or  ten  car 
lengths,  and  plaintiff  testified  that  when  he  had  gone  about 
half  this  distance  he  gave  the  signal  to  stop  the  train.  But 
it  was  a  controverted  question  in  the  case  whether  he  gave 
this  signal.  The  district  court  instructed  the  jury,  in  effect, 
tliat,  if  he  did  give  such  signal,  he  had  the  right  to  assume 
that  it  would  be  obeyed  by  those  in  charge  of  the  train ;  and 
that  he  would  not  be  guilty  of  negligence  in  going  between 
the  cars,  and  attempting  to  make  the  coupling,  after  he  gave 
it,  unless  he  knew,  or  by  the  exercise  of  ordinary  care  might 
have  known,  that  those  in  charge  of  the  train  had  misunder- 
stood it,  or  were  disregarding  it;  but  that  if  the  train  was 
being  moved  at  the  time  at  such  a  high  rate  of  speed  as  to 
render  the  performance  of  the  duty  dangerous,  and  he  knew, 
or  by  the  exercise  of  ordinary  care  might  have  known,  that 
the  signal  had  been  misunderstood,  or  was  being  disregarded, 
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his  act  in  attempting  to  make  the  coupling  under  those  cir- 
cumstances was  negligent,  and  he  could  not  recover  for  the 
injury. 

The  first  proposition  embodied  in  these  instructions, — viz: 
that  if  he  gave  the  signal  to  stop  the  train,  he  might  pro- 
ceed to  the  performance  of  the  duty  which  devolved  upon 
him  on  the  assumption  that  it  would  be  obeyed — is  sus- 
tained by  the  holdings  of  this  court  in  Beemav,  Chicago^  li. 

1.  cfe  P.  H.  Co.,  58  Iowa,  150 ,  And  jBucklew  v.  Central  Iowa 
R'y  Go,,  64  Iowa,  603. 

The  other  proposition — viz.,  that  if  the  train  was  moving 
at  a  dangerous  rate  of  speed  when  he  attempted  to  make  the 
coupling,  and  he  knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  that  his  signal  was  being  disobeyed,  he 
was  guilty  of  such  contributory  negligence  as  wouM  defeat 
all  right  of  recovery  for  the  injury — appears  to  us  to  be  sup- 
ported by  sound  reason.  The  correctness  of  the  proposition, 
however,  is  not  questioned  by  either  of  the  parties.  It  was 
given  as  the  law  of  the  case,  and  should  have  been  regarded 
and  obeyed  as  such.     We  are  of  the  opinion,  however,  upon 

2.  practice:  *  careful  reading  of  the  evidence,  that  the  jury 
^^fv^Sdicr  li^ust  have  disregarded  it  entirely.  Plaintifi^'s 
denc°e  and^'     own  testimony,  as  it  is  set  out  in  the  abstract, 

shows,  without  any  question,  we  think,  that  he 
knew,  or  ought  to  have  known,  when  he  went  between  the 
cars,  and  attempted  to  make  the  coupling,  that  the  signal  to 
stop  the  train  had  been  misunderstood,  or  was  being  dis- 
obeyed. He  testified  that  when  he  gave  the  signal  the  train 
was  moving  at  the  rate  of  about  eight  miles  an  hour,  and 
that  from  that  time  until  he  reached  the  car,  he  was  com- 
pelled to  run  in  order  to  keep  out  of  its  way,  and  that  when 
it  struck  the  car  it  was  moving  at  the  same  rate  of  speed. 
His  testimony  shows  with  absolute  certainty,  we  think,  that 
he  knew  when  he  went  between  the  cars  that  its  speed  liad 
not  been  reduced;  and  it  follows,  necessarily,  that  he  knew 
also  that  the  signal  was  being  disregarded.     When  plaintiff 
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closed  his  testimony  defendant's  counsel  moved  the  court  to 
direct  the  jury  to  return  a  verdict  for  it.  This  motion  should 
have  been  sustained,  on  the  ground  that  plaintiflf,  on  his  own 
showing,  was  not  entitled  to  recover.  But,  as  the  court  sub- 
mitted the  cause  to  the  jury,  it  should  have  set  the  verdict 
aside  on  the  ground  that  it  was  not  supported  by  the  evi- 
dence, and  was  contrary  to  the  instructions  given  by  the 
court. 

Other  questions  have  been  argued  by  counsel.  In  the 
view  we  have  taken  of  the  case  it  is  unnecessary  to  consider 
them. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 


PoooENSKE  V.  The  Mutual  Fire,  Lightning  &  Tornado 
Insurance  Co. 

1.  Insurance  Against  Tornado :  evidence  as  to  nature  of  storm. 
Action  on  a  policy  insuring  against  damage  by  tornadoes.  Held  that 
for  the  purpose  of  determining  whether  the  storm  which  caused  plaint- 
iflTs  loss  was  in  fact  a  tornado,  it  was  competent  to  prove  the  effects  of 
the  storm  upon  other  property  in  the  neighborhood.  See  opinion  for 
application  of  the  rule. 

Appeal  from  Crawford  Circuit  Court. 

Thursday,  June  17. 

Action  upon  a  policy  of  insurance.  There  was  a  trial  to 
a  jury,  and  verdict  and  judgment  were  rendered  for  the 
plaintiff.     The  defendant  appeals. 

ShAzw  cfe  Kuehule^  for  appellant. 

E.  K.  BurcK  for  appellee. 
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■ 

Adams,  Cfi.  J. — The  policy  sued  on  is  in  the  German  lan- 
guage. The  plaintiff  averred  in  his  petition  that,  by  the  pol- 
icy, he  was  insured  against  loss  by  tornado;  that  the  policy 
covered  a  certain  stallion,  and  that  the  stallion  was  killed  by 
a  tornado.  The  horse,  on  the  night  of  his  death,  had  been 
tied  in  a  stable  on  the  plaintiff's  premises.  While  he  was  so 
tied  there  occurred  an  extraordinary  rain  storm,  accompanied 
by  some  wind,  and  the  stable  was  swept  away,  and  the  horse 
was  found  dead  about  eighteen  rods  from  where  the  stable 
had  stood.  Upon  the  trial  evidence  was  introduced  tending 
to  show  that  the  wind  which  accompanied  the  rain  was  less 
than  a  tornado.  Thereupon  the  plaintiff  filed  an  amendment 
to  his  petition,  averring,  in  substance,  that  the  policy,  prop- 
erly translated,  provided  for  insurance  against  wind  storms. 
The  evidence,  however,  showed  that  the  policy,  prop- 
erly translated,  did  not  provide  for  insurance  against 
all  kinds  of  wind  storms,  but  only  against  winds  of 
extreme  violence;  and  the  court  instructed  the  jury  that,  to 
justify  a  verdict  for  the  plaintiff,  it  would  be  necessary  for 
them  to  find  that  the  loss  was  caused  by  a  tornado,  hurricane, 
or  irresistible  wind  storm. 

I.  The  plaintiff  testified  as  a  witness  in  his  own  behalf 
After  having  testified  that  his  stable  was  blown  down  by 
wind,  he  was  asked,  on  cross-examination,  a  question  in  these 
words:  ''What  other  buildings  in  your  immediate  neigh- 
borhood were  destroyed  by  wind  at  that  time?"  The  plaint- 
iff objected  to  the  question  as  immaterial,  incompetent,  and 
not  in  cross-examination,  and  the  court  sustained  the  objec- 
tion. In  our  opinion,  the  question  should  have  been  allowed. 
If  the  witness  had  answered  that  no  other  buildings  in  the 
immediate  neighboi'hood  were  blown  down,  the  answer  would, 
we  think,  have  had  some  tendency  to  show  that  he  was  mis- 
taken, or  had  testified  falsely,  in  regard  to  the  stable.  This 
seems  to  us  to  be  especially  so,  in  view  of  the  evidence  in 
respect  to  the  extraordinary  character  of  the  water-fall. 
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11.     One  Saggau  was  called  as  a  witness  by  the  plaintiff. 
He  testified  that  he  lived  aboat  twenty-five  rods  from   the 
plaintiff;  that  a  small  house  of  his,  about  six  or  seven  rods 
from  tlie  plaintiff's,  was  moved  a  little,  though  he  did  not 
know  whether  it  was  done  by  the  water  or  wind;  that  he  saw 
the  debris  of  the  plaintiff^s  stable,  and  that  some  limbs  of 
trees  were  broken  off  about  as  large  as  his  thumb;  also  that 
boards  covering  a  brick-yard  were  blown  away,  and  some 
timbers  broken.     He  was  then  asked  a  question  in  these 
words:     "Do  you  know  of  any  other  damaga  in  that  imme- 
diate neighborhood  done  by  the  wind  that  night?"     To  this 
question  the  plaintiff  objected  as  immaterial,  and  not  in  cross- 
examination,   and  the  court  sustained  the  objection.     This 
witness  was  in  the  midst  of  the  scene  of  the  alleged  tornado. 
The  damage  which  he  testified  to  having  seen  did  not  neces- 
sarily show  that  the  wind  amounted  to  a  tornado,  and  the 
jury  would  not  have  been  justified  in  inferring  that  he  saw 
more  than  he  testified  to.     We  cannot  say,  therefore,  that  the 
exclusion  of  the  question  was  reversible  error.     Still,    we 
think,   in   view  of  the  importance  of  the  witness,   that   it 
would  have  been  better  to  allow  the  defendant  to  show  dis- 
tinctly the  limit  of  the  damage,  as  observed  by  this  witness. 
III.     The  defendant  called  as  a  witness  one  Schocker.     He 
testified  that  he  lived  120  rods  north  of  the  plaintiff's,  and 
that  he  had  stables  and  straw-stacks  where  he  lived.     He  was 
then  asked  by  defendant  a  question  in  these  words:     "What, 
if  any,   damage  was  done,  or  evidence  of  wind  was  there, 
around   the  stables  and  straw-stacks?"     The  question   was 
objected  to  as  immaterial  and  incompetent,  and  the  court 
sustained  the  objection.     It  had  already  been  proven  that  the 
wind  was  blowing  from  the  north  or  north-west.     If  the  fact 
was  that  there  was  no  evidence  of  wind  around  Schocker's 
stables  and  straw-stacks,  120  rods  north  of  the  plaintiff's, 
such  fact,  we   think,  would  have  tended,  at  least  in  a  slight 
degree,  to  show  that  at  the    plaintiff's  the  wind  did   not 
amount  to  a  tornado,  and  that  the  destruction  of  his  stable 
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was  due,  either  to  its  owa  fi'ailty,  or  the  action  of  the  water. 
We  think  that  the  question  should  have  been  allowed. 

IV.  One  McHenry  was  called  by  the  defendant  as  a  wit-, 
ness,  who  testified  to  seeing  a  grove  near  plaintiff's  house 
after  the  alleged  tornado.  He  was  asked  a  question  in  these 
words:  "Did  you  notice  any  trees  having  been  blown  down  ?" 
This  question,  upon  objection  by  the  plaintiff,  was  excluded. 
We  think  it  should  have  been  allowed.  Where  a  wind  has 
not  left  behind  it  the  ordinary  indications  of  a  tornado,  there 
is  some  ground  for  supposing  that  it  did  not  amount  to  a 
tornado.  It  is  true  that  the  path  of  a  tornado  is  sometimes 
veiy  narrow  and  sharply  defined.  The  fact,  then,  that  trees 
in  a  grove  near  the  plaintiflPs  stable  were  not  blown  down 
would  not  have  shown  necessarily  that  there  was  not  a  tor- 
nado at  the  plaintiff's  stable;  but  we  think  that  it  was  a  fact 
which  the  defendant  was  entitled  to  show  as  having,  at  least, 
some  slight  bearing  in  the  case. 

V.  One  Hendrickson  testified  that  he  lived  a  mile  west  of 
the  plaintiff.  He  was  then  asked  by  defendant  a  question  in 
these  words:  "Do  you  know  of  there  being  a  severe  wind  or 
water-spout  over  north-east  of  you  that  night?"  He  an- 
swered as  follows:  "Rain!  I  never  saw  the  likes  of  it, — so 
heavy."  This  answer,  upon  the  plaintiff's  motion,  was 
stricken  out.  As  there  was  some  evidence  tending  to  show 
that  the  plaintiff^s  stable  might  have  been  destroyed  by  water, 
we  think  that  Hendrickson's  testimony  in  regard  to  the  char- 
acter of  the  rain  should  not  have  been  excluded. 

Reversed. 
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Brown  v.  Thb  Chicago,  Rook  Island  &  Pacific  R' 

1.  Railroads:  risks  assumed  bt  employes:  dangers  from 

BANKS.  Dangers  from  snow-banks  are  inseparable  from  the  op 
of  railroads  where  snow  prevails,  and  is  removed  from  the  tr 
snow-plows';  and  when  employes  enter  the  service  they  assume  sue 
Dowell  V.  Burlington^  C.  R.  db  N.  R'y  Co.,  62  Iowa,  629,  and  Bi 
Chicago,  R.  L  dt  P.  R'y  Co.,  64  Id.,  652,  followed. 

2.  :  snow-banks:  siqnals.    Railread  companies  are  underi 

ipation  to  place  signals  at  snow-banks  along  their  tracks,  nor 
notice  by  whistle  or  bell  of  the  approach  of  a  train  to  a  snow-b 
order  to  protect  trainmen  from  injury. 

3.  :  INJURY  TO  negligent  trainmen:  speed  of  train 

TERiAL.  Where  a  trainman  recklessly  puts  himself  in  a  posi 
danger  upon  a  train  moving  with  unusual  speed,  and  is  ii^ju 
cannot  recover  of  the  company  on  the  ground  that  his  co-employ 
negligent  in  running  the  train  too  fast. 

Appeal  from  Washington  District  Court. 

Thursday,  June  17. 

The  plaintiff  is  the  administratrix  of  the  estate  of 
Brown,  deceased,  who  was  a  fireman  on  one  of  the  defen 
locomotive  engines,  and  who  was  killed  by  coming  in  c< 
with  a  snow  bank  which  was  close  to  the  railroad  over 
deceased  was  at  the   time,  with  others,  operating  a 
There  was  a  verdict  and  judgment  for  the  plaintiff.     D 
ant  appeals. 

M.  A.  Low  and  Wright^  Cummins  cfe   Wrightj  fgr 
lant. 

JEd.  W.  Stone^  for  appellee. 

Rothrook,  J. — This  is  the  second  appeal  in  this  case 
64  Iowa,  652.  The  facts  are  very  fully  set  forth  in  th 
raer  opinion:  and,  as  they  are  substantial! 
BOAD-:  rteks  game  upon  the  present  appeal,  they  need  e 
damlera  from  restated.  It  was  held,  on  the  first  appea 
tnow-banks.  ^.j^^  dangers  from  snow-banks  are  inseparabl( 
Vol  LXIX— 11 
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the  operation  of  railroads  where  snow  prevails,  and  is 
removed  from  the  track  by  snow-plows,  and  that,  when 
employes  enter  the  service,  they  assume  the  risk  of  such 
dangers.  In  so  holding  we  followed  the  case  of  Dowell  v. 
Burlington  O.  R.  <&  N.  R'y  Co.,  62  Iowa,  629. 

The  acts  of  alleged  negligence  which  the  court  thought 
proper  to  be  submitted  to  the  jury  upon  the  last  trial  were 

2. :  (1)  the  failure  to  place  danger  signals  on  the 

signals.  '  snow-bank  at  the  side  of  the  defendant's  railroad 
where  it  is  alleged  said  Brown  was  killed;  (2)  in  failing  to 
give  warning  of  the  approach  to  said  bank  of  snow  by  blow- 
ing the  whistle  or  ringing  the  bell  of  the  engine;  and  (3) 
in  running  the  train  on  which  deceased  was  employed  at  too 
high  a  rate  of  speed. 

The  defendant  requested  the  court  to  instruct  the  jury  that 
they  should  return  a  verdict  for  the  defendant.  We  think 
this  instruction  should  have  been  given,  and  we  base  our 
conclusions  upon  the  fact  that,  conceding  everything  which 
the  evidence  tended  to  prove,  defendant  is  not  liable  in  dam- 
ages by  reason  of  negligence.  The  deceased  was  one  of  the 
crew  or  working  force  who,  with  the  aid  of  a  snow-plow, 
cleaned  tlie  track  of  snow  from  Washington  to  Knoxville. 
He  knew  of  the  existence  of  the  banks  of  snow  in  close  prox- 
imity  to  the  track,  and,  with  this  knowledge,  as  we  held  on 
the  former  appeal,  he  assumed  the  risk  of  the  danger  attend- 
ant upon  the  operation  of  the  road  in  this  condition.  He  must 
be  held  to  have  the  same  knowledge  of  this  danger  as  he  had  of 
the  close  proximity  of  cattle-chutes,  coal  sheds,  platforms, 
bridges,  water-pipes,  or  other  structures  and  appliances  neces- 
sarily located  in  close  proximity  to  the  track,  which  may  be 
passed  in  perfect  safety,  so  long  as  employes  keep  themselves 
within  line  of  the  cars  in  the  train,  but  which  are  dangerous 
when  an  employe  exposes  himself  to  contact  with  them  by 
swinging  outside  of  the  line  of  the  train.  And  there  is  no  rule 
of  diligence  which  requires  railroad  companies  to  place  signals 
at  snow  banks,  by  flags  in  daylight,  and  lanterns  at  night,  to 
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protect  trainmen  from  injury,  that  would  not  also  require  them 
to  do  so  at  other  objects  near  the  track;  and  the  same  may  be 
said  of  the  omission  to  blow  the  whistle  or.  ring  the  bell  in 
approaching  the  snow  bank. 

It  is  true  that  a  snow  bank  is  a  mere  temporary  object; 
bat  in  this  case  it  was  as  well  known  to  the  deceased  as  if  it 
had  been  a  permanent  structure,  because  he  assisted  in  mak- 
ing it,  as  one  of  the  crew  operating  the  snow-plow;  and, 
knowing  of  these  snow  cuts,  it  is  not  material  that  he  did  not 
remember  this  particular  one.  Lovejoy  v,  Boston  &  Z.  R. 
Corp.^  125  Mass.,  79.  In  that  case  the  plaintiff,  a  brakeman, 
leaned  out  of  a  car  to  look  for  a  signal  from  the  conductor, 
and  was  struck  by  a  signal  post  and  injured,  and  it  was  held 
that  the  fact  that  signal  posts  were  erected  was  known  to  the 
plaintiff  precluded  a  recovery,  although  he  testified  that  he 
had  not  previously  noticed  this  particular  post. 

We  do  not  think  that  the  speed  of  the  train  was  a  matter 
proper  to  be  submitted  to  the  jury,  under  the  facts  of  the 
^ .  case,  because,  if  the  deceased  had  leaned  outside 

i^e^traht?"  ^^  ^'^®  ^^°®  ^f  ^^^^  ^^  ^®  ^'^»  ^^^  result  would 
train  imma-^'  have  been  the  same  if  the  train  had  been  running 
^'^**  at  the  usual  rate  of  speed.     See  Jones  v,  Louis- 

mile  R.  Co,,  (Sup.  Ct.  Ky.,  March  28,  1885,)  22  Amer. 
&  Eng.  R.  Cas.,  295,  note.  But  the  controlling  reason  why 
we  think  it  should  be  held,  as  a  matter  of  law,  that  no  recov- 
ery can  be  had,  is  that  the  deceased,  without  cause,  voluntarily 
and  even  recklessly  put  himself  in  a  place  of  danger.  It  is 
true  that  there  appeared  to  be  a  bright  light  under  the  engine, 
occasioned  by  cinders  falling  from  the  ash-pan.  It  appears 
that  this  was  not  an  unusual  occurrence,  and  did  not  alarm 
the  engineer.  The  evidence  tends  to  show  that  the  deceased 
saw  the  light,  and  went  out  between  the  engine  and  tank, 
took  hold  of  the  *'  hand-holts  "  on  the  engine  and  tank,  one 
in  each  hand,  and  swung  out,  with  his  head  down,  trying  to 
look  under  the' engine.  "While  in  this  position,  he  was  struck 
by  the  snow  bank,  and  he  was  rolled  between  the  bank  and 
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the  tender  or  tank  of  the  engine  and  killed.  Now,  it  ia 
apparent  that  this  act  of  the  deceased  was  a  reckless  disre- 
gard of  his  own  safety.  The  engine  was  doing  its  work  in  a 
satisfactory  manner,  the  light  was  not  unusual,  and  there  was 
no  emergency  requiring  any  such  an  exposure  to  a  danger  of 
which  the  deceased  must  be  assumed  to  have  known.  It  has 
always  been  held  that  when  a  traveler  upon  a  highway  reck- 
lessly drives  upon  a  railroad  crossing,  without  looking  for  an 
approaching  train,  and  is  injured  by  a  collision  with  a  train, 
he  cannot  recover,  no  matter  what  the  speed  of  the  train 
may  have  been.  Upon  the  same  principle,  there  can  be  no 
recovery  by  an  employe  when  he  rashly  and  needlessly  exposes 
himself  to  danger,  however  negligent  the  railroad  company 
may  be. 

Bevebsed. 
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1.  Bailroads:  injubt  to  emplotb:  contbibutort  neolioekob: 
BRBONEOUs  INSTRUCTION.  An  instruction  to  the  effect  that,  if  a  rail- 
road employe  is  iiyured  aolelt/  on  account  of  his  ne^lig^ence  in  disregard- 
ing the  rules  of  the  company,  he  cannot  recover,  is  erroneous,  because  it 
is  calculated  to  mislead  the  jury  into  the  error  of  finding  in  his  favor  in 
case  his  negligence  only  contributed  to  the  injury. 

Appeal  from  Washington  District  Court. 
Thubsday,  June  17. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff by  reason  of  the  negligence  of  defendant  and  its  employes. 
Tliere  was  a  judgment  in  the  court  below  upon  a  verdict  for 
])iaintiff.     Defendant  appeals. 

M.  A.  Low  and  Wright^  Cummins  cfe  Wright^  for  appel- 
lant. 


Xo  appearance  for  appellee. 
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•Cbck,  J — I.  The  plaintiff  was  in  the  employment  of 
defendant  in  the  capacity  of  a  brakemau.  In  an  attempt  to 
couple  cars  of  a  train  he  was  assisting  to  operate  he  received 
an  injury  of  his  hands  and  lingers,  and  brings  this  suit  to 
recover  damages  therefor.  The  evidence  tended  to  show  that 
the  plaintiff,  after  giving  to  the  engineer  or  the  person  in 
charge  of  the  engine  a  signal  to  stop,  went  between  the  cars 
for  the  purpose  of  making  the  coupling,  and  there  received 
the  injury.  The  signal  was  not  obeyed.  It  is  claimed  that 
the  person  in  charge  of  the  engine  was  negligent  in  not  obey- 
ing the  signal,  and  in  not  watching  for  and  seeing  it.  A  rule 
of  the  company,  of  which  plaintiff  had  notice,  is  as  follows: 
*'  Brakemen  or  switchmen,  in  coupling  or  uncoupling  cars, 
must  not  assume  that  signals  given  to  the  engineer  or  fire- 
man will  be  obeyed.  When  obedience  to  a  signal  thus 
given  by  a  brakeman  or  switchman  to  an  engineer  or  fireman 
is  essential  to  the  safety  of  the  brakeman  or  switchman  in 
the  performance  of  a  duty,  he  must  know  that  the  signal  has 
been  understood,  and  is  obeyed,  before  he  places  himself 
in  a  position  of  dan;;er,  relying  upon  such  obedience.  When 
he  acts  without  such  knowledge,  he  assumes  all  risks  of  dan- 
ger arising  from  misunderstanding  or  disobedience  of  sig- 
nals." The  evidence  tends  to  show  that  pl(*intiff,  in  viola- 
tion of  this  rule,  went  between  the  cars  to  make  the  coupling 
before  the  cars  had  stopped,  and  without  knowing  that  his 
eignal  had  been  understood  and  was  obeyed. 

11.  As  applicable  to  this  evidence,  the  district  court  gave 
to  the  jury  an  instruction  in  the  following  language:  ^^If 
you  find  that  plaintiff  did  violate  said  rule  (the  rule  just 
quoted)  in  the  respect  mentioned,  by  putting  himself  in  a 
dangerous  position,  in  reliance  upon  obedience  to  a  signal, 
without  knowing  it  had  been  obeyed,  and  was  injured  solely 
in  consequence  of  such  violation,  he  cannot  recover,  and  your 
verdict  should  be  for  defendant."  Other  instructions  were 
given  the  jury  intended  to  present  the  rule  as  to  the  effect 
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of  contributory  negligence  of  plaintiff  upon  his  cause  of 
action.  Some  of  the  instructions  were  also  intended  to  apply 
this  rule,  though  not  in  express  language,  to  the  want  of 
obedience  by  plaintiff  to  the  rule  of  the  defendant,  above 
quoted.  These  instructions  are  objected  to  and  criticised  by 
defendant's  counsel.  We  will  not,  for  reasons  hereafter  stated, 
consider  them.  The  instruction  we  have  quoted,  while  doubt- 
less intended  to  harmonize  with  the  other  instructions,  is 
clearly  in  conflict  with  them,  and  with  the  rule  of  contribu- 
tory negligence,  and  was  misleading.  The  instruction  is,  of 
course,  based  upon  the  doctrine  of  contributory  negligence, 
under  which  the  plaintiff  cannot  recover  if  he  contributed  to 
the  injury  by  his  own  negligence.  If  other  employes  were 
negligent,, and  their  negligence,  uniting  with  the  negligence 
of  plaintiff,  caused  the  injury,  he  cannot  recover.  If  the 
other  employes  had,  at  the  time,  knowledge  of  the  plaintiff's 
negligence,  and  failed  to  use  proper  care  to  prevent  the  acci- 
dent, his  negligence  would  not  defeat  recovery.  The  rule  of 
the  instruction  is  to  the  effect  that  plaintiff  cannot  recover  if 
lie  was  injured  solely  in  consequence  of  the  violation  of  the 
rule.  The  jury,  doubtless,  understood  the  instruction  to 
direct  that  a  disobedience  of  the  rule  must  be  the  only  cause 
of  the  injury  in  order  to  authorize  a  verdict  for  defendant, 
and  that  if  plaintiff  contributed  to  the  injury  by  his  negli- 
gent disobedience  of  the  rule  of  the  company,  he  could  recover 
if  his  disobedience  was  not  the  sole  cause  of  his  injury,  and 
the  negligence  of  defendant  contributed  thereto.  In  our 
opinion,  the  instruction,  taken  by  itself,  is  clearly  erroneous, 
and  that  the  error  found  in  it  is  not  neutralized  by  the  other 
instructions.  It  is  hardly  possible  that  the  jury  were  not 
misled  by  it. 

III.  Other  objections  are  urged  against  the  judgment, 
based  on  rulings  upon  evidence,  and  upon  other  instructions 
given  and  refused.  As  the  cause  has  not  been  argued  by 
counsel  for  plaintiff',  we  will  not  consider  these  objections. 
We  will  never  decide  questions  which  have  not  been  argued 
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on  both  sides  when  it  can  be  avoided,  and  will  stop 
sideration  of  a  case  not  argued  by  the  appellee  up 
ing  the  conclusion  that  it  ought  to  be  reversed 
other  ground.  The  great  aid  to  correct  discussions 
derived  from  discussion  by  counsel  impel  us  to  av< 
as  possible,  all  decisions  of  questions  not  argued. 

For  the  error  pointed  out,  the  judgment  of  th 
coort  is 

Re 


Beat  v.  Flickingee  et  al. 

1.  Chattel  Mortgage:  notice  to  mortqagbbof  anothe 

ESTOPPEL.  Where  the  owner  of  a  stock  of  goods  leaves  t 
posseesion  of  another,  under  such  circumstances  that  such  o 
appears  to  he  the  absolute  o^ner  of  them,  and  the  pers 
possession  mortsfcigL's  them  to  a  third  person,  who  has  knowl 
rights  of  the  true  ovrmr,  tha  latter  ii  not  estopped  to 
claim  against  the  mortgagee. 

2.  E7id9DC9:  bill  of  s.vls:  sbcokdary.    A  mortgagee  of 

establish  his  risrht  under  the  title  of  the  mortgagor,  canno 
to  testify  that  th<^  mortgagor  showed  to  him  a  bill  of  sale  to 
the  goods,  without  first  accounting  for  the  absence  of  the 
itself. 

Appeal  from  Pottawattamie  Circuit  Cow 

Thuesday,  June  17. 

A.cnoN  to  recover  specific  personal  property,  con 
a  stock  of  boots  and  shoes.  The  defendants  plej 
one  Skiles  was  the  owner  and  in  possession  of  the 
controversy;  tliat  he  advertised  the  same  as  his 
and  as  such  was  engaged  in  selling  the  same;  and  tl 
such  owner,  and  in  possession  of  the  goods,  Skiles 
a  inorto^aga  thereon  to  one  of  tlie  defendants,  anc 
Iiaving  been  made  in  payment  of  the  amount  secur 
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mortgage,  the  defendants  had  taken  possession  of  the  goods 
thereunder.  Trial  by  jury.  Judgment  for  the  defendants, 
and  the  plaintiff  appeals. 

Smithy  Carson  cfe  Harlj  for  appellant. 

Flickinger  Bros,  and  Jacob  Sims,  for  appellees* 

Seevers,  J. — I.  The  plaintiff  introduced  evidence  tend- 
ing to  show  that  he  was  the  owner  of  the  goods  in  contro- 
versy, and  that  the  defendant  Flickinger  had  knowledge  of 
such  fact  at  the  time  he  took  the  mortgage  under  which  lie 
claims  of  Skiles;  and  the  defendants  introduced  evidence 
tending  to  show  that  Skiles  was  in  possession  of  the  goods, 
using  and  controlling  them  in  all  respects  as  his  own;  that 
the  plaintiff  had  knowledge  of  this  fact;  and  that  under  such 
circumstances  the  defendant  Flickinger  took  a  mortgage  on 
the  goods  of  Skiles  to  secure  an  indebtedness "  actually  due 
liim.  The  plaintiff  asked  the  court  to  instruct  the  jury  as 
follows:  <'If  you  find  from  the  evidence  that  the  plaintiff 
was,  at  the  time  of  the  taking  of  the  chattel  mortgage  in 
controversy,  the  owner  of  the  property  in  controversy;  and 
that  the  defendant  A.  T.  Flickinger  had,  at  tlie  time  of  tak- 
ing said  mortgage,  actual  notice  or  knowledge  of  the  owner- 
ship of  plaintiff,  the  defendant  will  be  thereby  estopped 
from  claiming  any  interest  in  said  property  adverse  to  the 
plaintiff  by  virtue  of  said  mortgage."  This  instruction  was 
refused.  It,  or  one  embracing  the  same  legal  thought,  should 
have  been  given. 

Counsel  for  the  appellees  contend  that  the  plaintiff  is 
estopped  from  claiming  the  goods,  although  he  owns  them, 
because  he  permitted  Skiles  to  use,  control,  and  hold  himself 
out  to  the  world  as  the  owner  thereof.  Possibly  this  would 
be  60  if  the  appellees  had  no  notice  or  knowledge  of  the 
facts  at  the  time  the  mortgage  was  taken  under  which  tliey 
claim.  It  will  be  observed  that  the  instruction  refused  sub- 
mits the  question  of  notice  or  knowledge  to  the  jury,  and,  if 
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tliey  so  found,  then  the  plaintiff  was  not  estopped  from  prov- 
ing the  true  facts.  Tliere  is  no  element  of  estoppel  in  such 
case.  The  defendant  Flickinger  had  knowledge  of  the  true 
facti;, — that  is,  there  was  evidence  so  tending  when  he  took 
Lis  mortgage, — and  he  was  not  in  any  respect  deceived,  and 
therefore  has  no  right  to  plead  and  rely  on  an  estoppel  in  his 
favor.  The  instructions  given  are  objected  to,  but  we  cau- 
not  consider  the  objections,  because  the  assignment  of  errors 
is  not  sufficiently  specific.  But  no  instruction  was  given 
which  embraced  the  proposition  contained  in  the  instruction 
refused. 

II.  The  defendant  Flickinger  was  a  witness  for  defend- 
ants, and,  against  the  objections  of  the  plaintiff,  was  per- 
mitted to  testify  that  Skiles  exhibited  to  him  a  bill  of  sale 
from  theplaintiif  to  him  (Skiles)  of  the  goods  in  contro- 
versy. In  the  admission  of  this  evidence  the  court  erred, 
for  the  reason  that  it  clearly  was  secondary,  and  no  showing 
whatever  was  made  why  the  primary  evidence  was  not  intro- 
duced. 

The  judgment  of  the  circuit  court  is 

Reversed. 


Wakeman  v.  Chambers. 


1.  Intoxicating  Liquors:  unlawful  sale:  evidence:  purchaser 
NOT  EXCUSED  PROM  TESTIFYING.  Where  the  Falo  o\'  intoxicating 
liquors  U  a  crinoe  und»T  the  prohibitory  law.  the  purch:is  n-  is  not  a  par- 
ticipant in  the  crim*?,  and  he  cannot  excuse  hims  If  from  t  stifying  as 
to  such  purchases  made  by  him,  on  the  ground  that  histeAtimony  wcild 
teod  to  criminate  himself. 

Appeal  from  Muscatine  District  Court. 
TnuESDAY,  June  17. 
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The  defendant  is  a  justice  of  the  peace,  and  in  a  judicial 
proceeding  before  him  it  was  adjudged  that  the  plaintiff  was 
guilty  of  a  contempt,  and  judgment  was  rendered  that  he  be 
imprisoned  until  the  order  made  bj  the  justice  was  complied 
with,  or  he  was  otherwise  discharged  according  to  law. 
Upon  the  application  of  the  plaintiff  the  district  court  issued 
a  certiorari^  and  upon  the  hearing  it  was  adjudged  that  the 
plaintiff  was  not  in  contempt,  and  he  was  discharged.  The 
defendant  appeals. 

t).  C.  Cloudy  for  appellant. 

II.  J.  Lauder^  for  appellee. 

Seevers,  J. — It  became  material  in  a  judicial  proceeding 
before  the  defendant,  a  justice  of  the  peace,  to  ascertain 
whether  one  Lang  had  sold  intoxicating  liquors  contrary  to 
law,  and  the  plaintiff,  being  lawfully  summoned  as  a  witness, 
was  asked  the  following  questions:  "What  is  your  bus  - 
iness?  Answer.  Proprietor  of  the  Eastern  House.  *  * 
*  Have  you  bought  any  beer    of  Charles   Lang 

within  four  months  last  past?  A,  1  refuse  to  answer.  Why 
do  you  refuse  to  answer?  A.  1  refuse  to  answer.  Have 
you,  by  yourself  or  any  other  person,  bought  beer  by  the  keg, 
or  any  other  intoxicating  liquor,  of  said  Charles  Laug, 
within  four  months  last  past?  A.  I  refuse  to  answer.  Why 
do  you  refuse  to  answer?  A.  I  refuse  to  tell.  I  refuse  to 
answer  on  the  ground  that  my  answer  would  tend  to  crimi- 
nate me,  and  I  am  so  instructed  by  ray  attorney."  For  refus- 
ing to  answer  the  foregoing  questions  the  justice  adjudged 
that  the  plaintiff  was  in  contempt,  and  we  are  required  to 
determine  whether  the  district  court  erred  in  holdins:  that  he 
was  not. 

I.  It  is  provided  by  statute  that  "all  persons  concerned 
in  the  commission  of  a  public  offense,  whether  they  directly 
commit  the  act  constituting  the  offense,  or  aid  and  abet  its 
commission,         *         *  *        must  hereafter  be  pun- 
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ished  as  principals."  Oode,  §  4314.  The  distinction  be- 
tween accessories  before  the  fact  and  principals  is  abrogated 
by  statute,  and  a  public  offense  includes  both  misdemeanors 
and  felonies.  Oode,  §  4103.  It  is  contended  that,  as  the 
seller. of  intoxicating  liquors  contrary  to  law  is  guilty  of  a 
public  offense,  the  purchaser  is  also,  because  he  aids  in  the 
commission  of  such  offense.  It  is  undoubtedly  true  that  if 
there  was  no  one  to  purchase  there  could  not  be  a  sale,  nor 
an  offense  consummated;  and  yet  it  is  equally  true  that  the 
statute  creating  the  offense  does  not  provide  or  contemplate 
that  the  purchaser  is  guilty  of  any  offense  whatever.  The 
contrary  intent,  we  think,  clearly  appears.  The  statute  was 
passed  in  view  of  the  well-known  fact  that  persons  who  pur- 
chase and  use  intoxicating  liquors  frequently  become  intoxi- 
cated, and  a  few,  at  least,  become  confirmed  drunkards. 

The  object  of  the  statute  is  twofold:  the  protection  of  the 
people  of  the  state,  and  that  class  of  persons  likely  to 
become  purchasers,  as  a  protection  against  themselves.  Hence 
it  is  provided  that  a  person  found  in  a  state  of  intoxication 
shall  be  deemed  guilty  of  a  misdemeanor,  and  be  pun 
ished  as  prescribed  in  the  statute.  But  the  person  so  found 
intoxicated  is  invited  to  give  information,  under  oath,  when, 
where  and  of  whom  he  purchased  or  received  the  liquor,  and 
thereupon  the  magistrate  is  authorized  to  remit  the  penalty 
prescribed  for  being  found  in  a  state  of  intoxication.  It  can- 
not be  supposed  that  the  legislature,  in  thus  inviting  the 
intoxicated  person  to  inform  on  the  seller,  contemplated  that 
he  thereby  criminated  himself  in  the  crime  of  aiding  and 
abetting  in  the  sale,  and  was  liable  to  be  punished  as  a  prin- 
cipal. The  sale  of  intoxicating  liquor  is  lawful  at  common 
law,  and  it  becomes  unlawful  simply  because  the  statute  so 
provides.  Under  the  statute  the  sale,  or  keeping  with  intent 
tu  sell,  is  a  public  offense,  because  the  statute  so  declares. 
The  statutory  crime  is  bounded  by  the  statute  creating  it, 
and  the  statute  operates  on,  and  has  force  and  effect  against, 
the  persons  therein  named,  and  no  others.     As  the  prohibi- 
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tory  statute  does  not  provide  that  the  purchaser  is  guilty  of 
any  crime,  it  seems  to  us  this  fact  practically  ends  the 
iuquiry.  If  such  had  been  the  intent,  it  would  certainly  have 
been  so  provided  in  express  terms.  So  far  from  this  being  so, 
the  implication  is  clearly  the  other  way.  The  prohibitory 
statute  does  not  regard  the  purchaser  as  an  aider  and  abettor 
in  any  criminal  act,  and  it  has  been  so  held,  under  similar 
statutes,  instate  v.  Hand,  51  N".  H.,  361,  and  Com.  v.  Wil- 
lard,  22  Pick.,  476.  It  is  said,  however,  that  the  decision  in 
this  last  case  would  have  been  the  other  way  if  the  crime  had 
been  of  greater  magnitude.  We  do  not  think  this  is  so,  and 
this  clearly  appears  from  the  subsequent  cases  of  Com.  v. 
Downing,  4  Gray,  29;  CoU  v.  Farr,  16  Id.,  597;  Walan 
V.  Kerhy,  99  Mass.,  1;  Adams  v,   Goodno^o,  101   Id.,  81. 

In  Doran'^a  Case,  2  Pars.  Eq.  Cas.  (Pa.),  467,  the  statute 
made  it  a  crime  for  any  person  "to  buy,  use  or  expose  to 
sale"  tickets  in  lotteries,  and  therefore  it  was  held  that  the 
purchaser  could  not  be  compelled  to  testify,  for  the  reason 
that  he  himself  was  guilty  of  a  crime.  The  only  case  to 
which  we  have  been  referred  which  seems  to  sustain  the  rul- 
ing of  the  district  court  is  State  v,  Bonner,  2  Head,  135.  A 
statute  in  Tennessee  prohibited  the  sale  of  liquor  by  slaves, 
and  it  was  held  in  the  cited  case  that  a  white  man  who  pur- 
chased from  a  slave  committed  a  criminal  offense.  We  think 
that,  both  on  principle  and  the  authority  of  adjudged  cases 
under  statutes  similar  to  ours,  the  better  rule  is  otherwise. 

It  should  be  remembered  that  the  prohibitory  statute  has 
been  in  force  in  this  state  for  many  years,  and  it  is  undoubt- 
edly true  that  there  have  been  many  convictions  thereunder 
on  the  evidence  of  the  purchaser  alone;  for,  ordinarily,  no 
other  evidence  can  be  procured;  and  this  is  the  first  instance, 
to  our  knowledge,  where  the  right  of  the  state  to  such  evi- 
dence  has  been  questioned.  Kor  are  we  advised  that  a  sin- 
gle prosecution  against  the  purchaser  for  aiding  in  the  com- 
mission  of  a  crime  was  ever  commenced,  and  this  has  a 
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Strong  tendency  to  show  what  has  been  generally  regarded  aa 
the  proper  construction  of  the  statute. 

II.  It  is  provided  that  any  citizen  of  the  state,  except 
hotel-keepers,  keepers  of  saloons,  eating  houses,  grocery  keep- 
ers and  confectioners,  is  hereby  permitted,  within  the  county 
of  his  residence,  to  buy  and  sell  intoxicating  liquors  for 
mechanical,  medicinal,  culinary  and  sacramental  purposes 
only;  provided,  he  shall  first  obtain  permission  from  the 
board  of  supervisors  of  the  county  in  which  such  business  is 
conducted.  *  *  *"  Code,  §  1526.  The  sole 
object  of  this  section,  so  far  as  the  same  has  any  applicability 
to  this  case,  is  to  define  who  or  what  classes  of  persons  are 
not  entitled  to  a  license  to  sell  intoxicating  liquors  for  a  law- 
ful purpose.  The  prohibited  class  can  neither  buy  nor  sell. 
If  this  statute  stood  alone,  it  would  be  regarded  as  directory, 
for  the  reason  that  no  penalty  is  prescribed;  and,  as  we  have 
seen,  there  is  no  statute  which  provides  that  the  purchaser 
is  guilty  of  any  crime,  and  therefore  we  are  unable  to  see 
that  the  section  of  the  Code  under  consideration  has  any 
bearing  on  the  question  to  be  determined. 

III.  Our  attention  is  called  by  counsel  for  the  appellee  to 
section  1542  of  the  Code,  as  amended  by  chapter  143  of  the 
Laws  of  the  Twentieth  General  Assembly.  We  understand 
this  section  to  apply  to  persons  who  own  or  keep  intoxicat- 
ing liquors  with  intent  to  sell,  or  who  are  so  engaged,  con- 
cerned or  employed.  It  was  not  proposed  to  prove  any  such 
fact  by  the  appellant.  He  was  simply  asked  whether  he  had 
purchased  any  liquors  from  a  named  person.  If  he  had 
answered  the  question  in  the  aflBmative,  this  ^ould  have  had 
no  tendency  to  convict  him  of  a  crime.  He  had  a  riglit  to 
own  and  keep  liquors,  unless  he  so  owned  and  kept  them 
with  intent  to  sell. 

Our  attention  is  also  called  by  counsel  to  section  15  of 
said  chapter.  The  primary  object  of  this  section  is  to  pro- 
hibit sales  in  a  club-room,  and  there  is  no  pretense  that  the 
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appellant  was  in  any  manner  aiding  in  keeping  such  a  room, 
or  that  he  kept  liquor  with  intent  to  sell  the  same. 
The  judgment  of  the  district  court  is 

Rbybbsed. 


69     174 
80    275 

m  m\  Hoyt  v.  Hoyt  et  ux. 

1.  Homestead:  in  real  estate  belonging  to  firm.  One  partner  can 
not,  as  aj^insb  his  co*  partner,  acquire  a  homestead  interest  in  real 
estate  belongiogf  to  the  partnership,  whether  the  title  be  in  himself 
or  in  the  firm.    Drake  v,  Moore,  66  Jowa,  58,  followed  in  principle. 

Appeal  from  Carroll  CirGuit  Court. 

Thursday,  June  17. 

Action  in  equity  to  enforce  the  specific  performance  of  a 
contract  to  convey  real  estate.  The  circuit  court  entered 
judgment  in  accordance  with  the  prayer  of  the  petition. 
Defendants  appealed. 

Betzer  c6  Betzer^  for  appellants. 

Oeorge  Tf.  Paine,  for  appellee. 

Keed,  J. — The  defendants,  Stephen  and  Kate  D.  Hoyt,  are 
husband  and  wife.  The  contract  sought  to  be  enforced  was 
between  plaintiff  and  defendant  Stephen.  The  parties  had 
been  engaged  ii>  business  for  some  years  as  partners,  and  the 
contract  was  entered  into  upon  the  dissolution  of  the  firm, 
and  was  a  settlement  of  the  partnership  business.  By  it 
plaintiff  assumed  the  debts  of  the  firm,  and  he  agreed  to  sur- 
render to  Stephen  Hoyt  a  promissory  note  for  $1,000,  which 
the  latter  had  executed  to  him  when  the  partnership  was 
formed,  and  which  was  given  for  a  one-half  interest  in  the 
business,  which  had  formerly  been  carried  on  by  plaintiff, 
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and  the  property  which  he  then  had  in  the  business.  Stephen 
Hoyt  agreed  that  he  would  pay  back  to  plaintiff  all  money 
which  he  had  withdrawn  from  the  firm  during"  its  existence, 
and  used  in  improving  two  farms  which  are  described  in  the 
contract;  also  that  he  would  convey  to  plaintiff  three  certain 
tracts  of  real  estate,  the  title  to  which  was  held  by  him.  The 
contract  contains  the  following  provision:  "The  intention 
herein  is  that,  when  the  said  Stephen  Hoyt  has  paid  back  the 
money  taken  out  and  expended  on  both  the  said  farms,  the 
accounts  against  both  shall  be  paid  and  considered  settled  for 
in  full,  and  all  further  interest  in  any  of  the  firm  property' 
shall  belong  to  said  M.  A.  Iloyt,  either  lands,  town  lots, 
money,  notes,  book-accounts,  or  goods;  and  that  the  said 
Stephen  Hoyt  shall  receive  his  four  thousand  dollar  note 
back,  and  be  released  from  any  responsibility  in  the  payment 
of  any  debts  due  as  against  said  firm." 

Plaintiff  seeks  by  this  action  to  enforce  the  conveyance  of 
the  three  tracts  of  real  estate  specifically  described  h\  the  con-  • 
tract.  It  is  proven  that  plaintiff  has  fully  performed  his 
undertakings  in  the  contract.  He  delivered  up  the  $4,000 
note  when  the  contract  was  executed,  and  has  since  paid  the 
debts  of  the  firm.  No  question  is  made  as  to  his  right  to  a 
conveyance  of  two  of  the  parcels  of  real  estate.  At  the  time 
the  contract  was  entered  into,  and  for  some  time  prior  thereto, 
Stephen  Hoyt  occupied  the  other  tract  with  his  family  as  a 
place  of  residence,  and  he  now  claims  that  it  was  exempt  to 
him  as  a  homestead,  and  consequently  that,  as  his  wife  did 
not  concur  in  and  sign  the  contract,  it  is  of  no  validity  as  to 
that  property.  The  evidence  shows  to  our  satisfaction  that, 
when  the  property  was  purchased,  it  became  the  property  of 
the  firm.  Defendant  claims,  however,  that  after  its  purchase 
it  was  agreed  between  him  and  plaintiff  that  it  and  another 
parcel  of  real  estate  which  had  been  purchased  by  the  firm 
should  be  withdrawn  from  the  assets  of  the  partnership,  and 
th»!.t  he  should  take  the  tract  in  question,  and  plaintiff  should 
take  the  other  tract  as  individual  property.     This  claim,  how- 
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ever,  is  not  established  by  the  proof.  The  provision  of  the 
contract  quoted  above  shows  very  clearly,  we  think,  that  the 
parties  then  regarded  the  property  as  constituting  part  of  the 
assets  of  the  partnership.  The  three  tracts  are  described  in 
another  portion  of  the  contract,  and  there  is  no  claim  that 
the  firm  owned  any  other  real  estate.  These  must  have  been 
the  lands  and  town  lots  referred  to  in  the  provision  quoted  as 
belonging  to  the  firm,  for  it  owned  no  other  property  to 
which  the  reference  could  have  been  made.  The  question, 
then,  upon  which  the  rights  of  the  parties  depend,  is  whether 
o!ie  partner  can,  as  against  his  co-paptners,  acquire  a  homestead 
right  in  real  estate  belonging  to  the  firm.  We  held  in  Drake 
V,  Moore^  66  Iowa,  58,  that  such  right  could  not  be  acquired 
as  against  the  creditors  of  the  firm,  and  it  is  equally  clear, 
we  .  think,  that  it  cannot  be  acquired  as  against  the 
co-partners.  Heal  estate  which  belongs  to  a  partner- 
ship is  subject  to  all  of  the  incidents  of  personal 
•property.  Together  with  the  other  assets  of  the  firm,  it  con- 
stitutes a  fund  out  of  which  the  debts  due  from  the  firm, 
either  to  third  parties  or  to  the  individual  members  of  the 
firm,  are  to  be  paid;  and,  whether  the  title  is  in  the  partner- 
ship or  the  individual  partners,  it  is  held  in  trust  for  that 
purpose.  None  of  the  partners  can  be  said  to  have  an  inter- 
est or  right  in  it  while  the  partnership  continues.  The  claim 
of  the  partner  is  to  such  portion  of  the  residue  of  the  prop- 
erty as  shall  be  found  to  be  due  him  upon  the  final  balance 
of  the  accounts  of  the  firm  after  the  conversion  of  the  assets 
and  the  liquidation  of  the  debts.  Hewitt  v.  Rankin^  41 
Iowa,  35;  Burnside  v.  Merrick^  4  Mete,  537;  Dyer  v.  Clark^ 
5  Id.,  562.  It  was  competent,  therefore,  for  Stephen  Hoyt 
to  bind  himself,  in  the  contract  for  the  settlement  of  the 
partnership  business,  to  convey  the  title  to  the  property  to 
plaintifi:  Ilis  wife  had  no  interest  or  right  in  it,  and  was 
not  a  necessary  party  to  the  contract. 

The  judgment  of  the  circuit  court  will  be 

Affirmed. 
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Jordan  v.  Thb  Cibouit  Court  of  Wapello  Co. 
Oehlschlagbr  v.  The  Same.     (Two  cases.) 

1.  Ii^anotion:  indorsing  order  on  pbtctfon.     Section  3394  of  tlie 

Code,  providing  that  if  an  injunction  be  granted  in  vacation  the  judge 
must  indorse  the  order  upon  the  petition,  is  directory  merely,  and  the  fact 
that  the  judge  in  these  cases  wrote  the  orders  on  a  separate  piece  of 
pap^  held  not  to  vitiate  the  injunctions. 

2.  Contempt:   affidavit  as  basis  for  proceedings.     The  affidavit 

required  by  §  3495  of  the  Code  as  abasia  for  proceedings  for  contempt  need 
not  Khow  that  the  affiant  has  personal  knowledge  of  the  acts  constitut- 
ing the  alleged  contempt. 

8. :  EX  PARTE  EVIDENCE :  OPPORTUNITY  TO  BE  HEARD.  Where  per- 
sons charged  with  contempt  are  duly  notified  to  appear  and  show  cause 
why  they  should  not  be  punished,  bat  they  fail  to  appear,  and  the  evi- 
dence on  which  they  are  found  guilty  is  taken  in  their  absence,  they  can- 
not object  that  the  evidence  was  taken  ex  parte.  The  presence  of  the 
defendants  in  such  cases  is  not  necessary,  as  it  is  in  cases  of  a  strictly 
criminal  character. 

4.  iQJanction:  contempt:  evidence.    In  proceedings  for  contempt  in 

violating  an  injunction,  the  court  will  take  judicial  notice  of  its  own 
order  in  granting  the  injunction. 

5.  Contempt:   time  to  prepaiie  for  trial.    Where  in  proceedings 

for  contempt  the  defendants  are  allowed  to  prepare  for  trial  all  the  time 
that  the  statute  expressly  provides,  they  cannot  be  heard  to  complain, 
unless  they  make  a  special  showing  for  a  postponement.  A  naked  pro- 
test is  not  enough. 

B.  InjtLnction:  contempt:  filing  evidence.  Section  3497  of  the 
Code,  providing  that  evidence  in  proceedings  for  contempt  shall  be 
reduced  to  writing  and  filed,  does  not  apply  to  a  writ  of  injunction  intro- 
duced in  evidence,  where  the  alleged  contempt  is  the  violation  of  the 
injunction. 

7.  Intoxicating  Liquors:   injunction:  contempt:  pine:  consti- 

tutionality. The  statute  which  provides  a  fine  of  $500  for  the  dis- 
obedience of  an  injunction  against  the  unlawful  pale  of  intoxicating 
liquors  is  not  unconstitutional. 

8.  Injunction:  contempt:  evidence.      An  error  upon  the  evidence  in 

an  injunction  case  will  not  excuse  the  defendant  for  violating  the 
injunction. 

9.  Contempt:  fine:  imprisonment.    Where  a  fine  of  $500  was  impoeed 

for  a  contempt,  and  an  order  of  imprisonment  was  made  until  the  fine 
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Rhould  be  paid,  the  coiirt  should  have  limited  such  imprisonment  to  1^0 
days.    (Code,  4509;  State  r.  Myers,  44  Iowa,  584.) 

10.  Original  Notice :  sebyice.  Where  service  of  an  origrinal  notice  is 
made  on  defendant  by  leaving  a  copy  at  his  usual  place  of  residence 
with  his  son,  a  member  of  his  family,  over  fourteen  years  of  age, 
defendant  not  being  found  within  the  county,  it  is  suflScient. 

11.  Injunction:  contempt:  evidence.  The  sheriff's  return  showing 
the  service  of  an  injunction  is  sufficient  to  justify  the  court  in  finding 
that  it  was  served,  in  proceedings  for  contempt  m  its  violation. 

12.  Courts:  place  op  sitting:  duty  to  find.  One  duly  notified  to 
appear  at  court  must  do  so,  if  by  reasonable  effort  he  can  find  where  it 
is  sitting. 

Thursday,  June  17. 

Proceedings  in  certiorari  to  test  the  validity  of  an  order  of 
fine  and  an  imprisonment  made  for  an  alleged  contempt  of 
conrt.     The  writ  was  issued  in  each  case. 

E.  H,  Stiles  and  D.  C.  Beaman^^  for  plaintiffs. 

McNett  &  Tisdale^  Sloan^  Work  c&  Broxon^  Boherts  <Sb 
Epps  and  W.  S.  CoeUy  for  defendant. 

Adams,  Ch.  J. — The  facts  in  the  three  cases  are  similar  in 
most  respects,  and  they  are  submitted  together.  On  the  second 
day  of  May,  1885,  writs  of  injunction  were  issued  in  certain 
actions,  respectively,  by  the  circuit  court  of  "Wapello  county, 
wherein  these  plaintiffs  were  the  respective  defendants,  and 
the  writs  were  served  upon  them  restraining  them  from  sell- 
ing liquor  upon  certain  described  premises.  In  November, 
1385,  it  was  shown  to  the  court,  by  the  affidavit  of  one 
Drake,  that  the  defendants  in  the  respective  injunctions  had 
sold  intoxicating  liquor  in  violation  of  the  injunction 
served  upon  them.  Notice  to  show  cause  against  punish- 
ment was  served  upon  them,  and  they  appeared  and  answered. 
Afterwards  such  proceedings  were  had  that  they  were 
adjudged  to  be  in  contempt,  and  were  each  adjudged  to  pay 
a  tine  of  $500,  and  stand  committed  until  the  fine  should  bo 
paid. 
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I.  These  plaintiffs,  defendants  in  the  respective  injunc- 
tion actions  and  contempt  proceedings,  contend  that  no  valid 
i-iNJuxo       ^^^^   ^*  injunction  ever  issued,  for  the  reason 

fngoMer^on*'  ^^^^  ^^  Order  was  ever  made  which  justified  the 
peution.  clerk  in   issuing  the   writ.      The    order    upon 

which  the  clerk  acted  appears  to  have  been  issued  bj  the 
judge  in  vacation,  and  the  order  Vas  not  indorsed  upon  the 
l)etition,  but  was  written  upon  a  separate  paper.  The  stat- 
ute provides  that,  if  the  order  be  made  in  vacation,  "  the 
judge  must  indorse  the  order  upon  the  petition. 'i  Code,  § 
339i.  This  not  having  been  done,  these  plaintiffs  contend 
that  the  order  was  void.  But,  in  our  opinion,  the  provision 
of  the  statute  referred  to  is  not  mandatory,  but  simply 
directory,  and  therefore  that  the  order  is  not  void,  notwith- 
standing the  irregularity.  In  Parish  v,  Elwelly  46  Iowa, 
162,  it  was  said:  "  It  is  a  general  rule  of  law  that  statutes 
directing  the  mode  of  procedure  of  public  officers  relating 
to  time  and  manner,  where  there  are  no  negative  words 
restricting  the  action,  and  nothing  showing  a  different  intent, 
are  directory;  "  cXimg  Dishon  v.  Smithy  10  Iowa,  212.  It 
appears  to  us  that  the  cases  at  bar  fall  within  the  spirit  of 
that  decision. 

II.  The  statute  provides  that  "  unless  the  contempt  is 
committed  in  the  immediate  view  and  presence  of  the  court, 
2.  cohtempt:    ^^  comes  officially  to  its  knowledge,  an  affidavit 

b*t$for^ro-  showing  the  nature  of  the  transaction  is  necessary 
cee  ings.  ^^  ^  basis  for  further  action  in  the  premises." 
Code,  §  3495.  The  affidavit  of  one  Drake  was  tiled  in  these 
cases;  but  it  is  objected  that  it  is  insufficient,  because  it 
merely  shows  the  facts  constituting  the  violation  of  the 
injunctions,  and  does  not  show  that  the  affiant  had  personal 
knowledge  of  the  facts.  In  our  opinion,  however,  the  affi- 
davit complies  with  the  statute.  It  is  not  expressly  pro- 
vided that  the  affiant  shall  show  that  he  had  personal  knowl- 
edge of  the  facts,  and  the  only  action  of  the  court  which  can 
be  based  upon  the  affidavit  is  of,  a  formal  character;  the  evi- 
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deuce  upon  which  the  defendant  is  to  be  adjudged  guilty,  if 
at  all,  being  still  to  be  adduced. 

III.  The  Code  requires  that,  "  where  the  action  of  the 
court  is  founded   upon  evidence  given  by  others,  such  evi- 

3. :  ex      dence  must  be  in  writing,  and  be  filed  and  pre- 

Seucet^op.  served."  Code,  §  3497.  The  evidence  in  these 
EehearZ  cases  was  taken  in  writing  and  filed  and  pre- 
served; but  it  is  insisted  by  these  plaintiffs  that  it  is  insuffi- 
cient, for  the  reason,  as  allegeii,  that  it  was  taken  ex  parte. 
But,  in  ouf  opinion,  their  position  cannot  be  sustained. 
These  plaintiffs  were  cited  in  those  cases  to  appear  on  the 
twentieth  day  of  November,  1885,  before  the  circuit  court 
of  Wapello  county,  and  show  cause  against  punishment.  On 
that  day  the  court  proceeded  to  take  the  evidence  in  question 
in  writing.  Mr.  E.  H.  Stiles,  attorney  for  these  plaintiffs, 
was  present  at  first,  but  expressly  refused  to  remain.  After- 
wards he  addresed  a  note  to  the  court  to  the  effect  that  the 
court  might  consider  his  appearance  as  made  for  the  persons 
charged,  to  obviate  the  necessity  for  their  actual  appearance. 
It  is  true  that  Mr.  Stiles  now  shows  that  he  supposed  that 
his  clients  were  about  to  be  arrested,  and  that  he  wrote  the 
note  to  prevent  such  result,  and  Under  a  mistake  of  fact. 
But  we  think  that  the  court  was  justified  in  proceeding  to 
take  the  evidence,  and  that  the  fact  that  these  plaintiffs  were 
not  present,  either  personally  or  by  counsel,  was  due  to  their 
own  fault. 

Another  position  taken  by  counsel,  if  we  understand  them, 
is  that  the  proceedings  were  criminal,  and  that  the  court,  for 
that  reason,  if  no  other,  could  not  proceed  in  the  absence  of 
the  persons  charged.  But,  while  it  is  true  that  proceedings 
for  punishment  for  contempt  are,  in  a  certain  sense,  of  a 
criminal  nature,  they  are  not  governed  by  the  Code  of  Crim- 
inal Procedure,  but  by  a  special  statute.  Under  that  statute 
it  appears  to  be  sufficient  to  serve  a  rule  to  show  cause 
against  the  punishment,  as  was  done  in  this  case,  and  the 
court,  we  think,  was  not  bound   to  make  an  arrest  before 
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proceeding,  if  the  person  charged  failed  to  obey  the  rule 
served. 

IV.  It  is  next  objected  that  no  evidence  was  introduced 
upon  the  proceedings  showing  the  order  for  the  issuance  of  a 
4.  iNjuKc-       ^^^^   ^^  injunction.       It  appears,  however,  that 

tempt:*^evi.  *^®  ^^'^^  ^^  injunction  was  introduced,  and 
dence.  return    of  service,  and  we  think  that  that  was 

BuflBicient.  The  court  would  take  judicial  notice  of  its  own 
orders  in  the  matter  out  of  which  the  alleged  contempt 
grew. 

V.  It  is  insisted  that  the  court  acted  illegally  in  refusing  to 

these  plaintiffs  an  opportunity  to  make  a  written  explanation 

».  coyTEMPT:    of  their  conduct  under  oath,  as  is  provided  by  sec- 
time  to  pre-  ^  •^ 
pare  for  trial-  tion  3496  of  the  Code.     The  fact  appears  to  be 

that  on  the  eighteen  day  of  November,  1885,  they  were  cited 
to  appear  before  the  court  on  the  twentieth  day  of  Novem- 
ber, 1885.  They  did  appear,  and  on  the  21st  filed  their 
sworn  answer.  Afterwards  the  court  set  the  case  down  for 
hearing  at  half  past  one  o'clock  in  the  afternoon  of  tlie  same 
day.  These  plaintiffs  protested  against  setting  the  case  at  so 
early  an  hour,  saying  that  they  could  not  be  ready  so  soon. 
But  we  think  that  all  the  time  had  been  allowed  which  is 
expressly  provided  by  statute;  and  if  these  plaintiffs  needed 
more  time,  they  should  have  made  a  special  showing  for  a 
postponement.  We  see  no  error  in  the  action  of  the  court 
in  this  repect. 

VI.  Section  3497  of  the  Code  provides  that  the  evidence 
given   by  others   shall  be  taken  in  writing  and  tiled.      It  is 

insisted   that,  while  the  affidavits   taken   in  the 

B.  TyjUNC-  Mil,  .  /. 

Tiovrcon-^  contempt  proceedings  were  filed,  the  writ  oi 
evidence.  injunction  introduced  in  evidence  was  not  filed. 
But  that  paper  was  evidently  not  contemplated  by  the  above 
provision ;  and,  besides,  it  was  already  a  part  of  the  records  of 
the  injunction  action,  and  it  was  not  important,  we  think,* 
that  it  should  be  filed  again. 

VII.  The  statute  provides  a  fine  of   $500   as   punish- 
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raent  for  contempt  in  disoboying  an  injunction  like  the  one 

7.  iNToxioA-  ^"  question.  It  is  insisted  that  the  law,  so  far 
TnjunctSm^*  as  it  provides  such  a  fine,  is  unconstitutional. 
flSe:  cousti-     The  plain tifiB'  position  is  that  the  object  of  such 

^'  a  line  must  be  to  punish,  not  only  for  the  con- 
tempt, but  for  the  commission  of  the  crime  involved  in  the 
act  which  constituted  the  contempt.  It  may  be  conceded 
that  $500  is  an  extraordinary  fine  to  be  imposed  for  a  con- 
tempt of  court;  but  we  cannot  say  that  the  legislature  was 
not  justified  in  supposing  that  a  fine  of  that  magnitude  was 
necessary  to  secure  obedience  to  the  orders  of  the  court.  It 
may  have  taken  notice  that  the  business  in  which  the  acts 
of  contempt  are  committed  is  often  lucrative,  and  that 
ofienders,  aided  by  ingenious  counsel  in  securing  delays,  can 
afford  to  pay  small  tines  if  they  can  thereby  continue  their 
business.  It  will  not  be  denied  that  the  persistence  in  dis- 
obeying the  orders  of  the  courts  made  for  the  purpose  of 
abating  the  nuisances  of  the  liquor  traffic  is  unprecedented. 
The  learned  counsel  for  the  plaintiffs  call  attention,  indeed, 
in  their  argument  to  the  wide-spread  hostility  to  the  statute. 
Thej  assume  that  this  hostility  is  a  matter  of  general  infor- 
mation, as  it  is.  Being  such,  we  may  assume  that  it  was  not 
unknown  to  the  legislature,  and  that  the  legislature  was 
properly  influenced  by  the  {Q,ct  in  providing  so  large  a  fine. 
Obedience  to  the  orders  of  the  court  must  be  secured,  and  we 
are  not  prepared  to  say  that,  if  the  fine  provided  shall  prove 
to  be  insufficient,  some  future  legislature  would  not  be  justi- 
fied in  providing  a  larger  one. 

VIII.     It  is  said   that  the  house  journal  fails   to  show 
that  the  statute  under  which  the  injunction  actions  were 

8.  iNJUNc-  brought  passed  the  house.  It  is  not  denied 
?emptSh?i.  that  the  enrolled  bill,  duly  signed  and  filed  in 
deuce.  ^j^^   office  of  the  secretary  of  state,   is  at  least 

•presumptive  evidence  of  its  due  enactment,  and  that  the 
courts  take  judicial  notice  of  what  appears  from  such 
record    to    be    the    law.       Now,    if   such    record    can    be 
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impeached  at  all,  it  appears  to  as  that  it  must  be  done  by 
evidence.  "Whether  there  was  any  such  evidence  introduced 
in  the  injunction  cases  we  do  not  know,  nor  is  it  material. 
An  error,  if  any,  made  upon'  the  evidence  in  those  cases, 
would  not  justify  the  plaintiflfs  in  disobeying  the  injunctions. 

IX.  The  court  below  ordered  that  these  plaintiffs  be 
imprisoned  until  the  fine  sliould  be  paid.  The  court  should 
».  cojiTKMPT:   have   provided,  in  addition,  that  the  imprison- 

oum'ent.  ment  should  not  exceed  150  days.  Code,  § 
4509;  State '0.  Myers^  44  Iowa,  584.  It  is  not  necessary, 
however,  to  reverse  upon  this  ground,  but  an  entry  may  be 
made  correcting  the  judgment  as  above  pointed  out.  State 
%\  MyerSy  above  cited. 

X.  The  plaintiff  M.  Oehlschlager  claims  that  he  was  nevei* 
duly  served  with  notice  of  the  action  for  an  injunction. 
10.  oRiGixAL    The  service  of  notice  appears  to  have  been  made 

vice.  '  by  leaving  a  copy  at  his  usual  place  of  residence 

with  his  son,  a  member  of  his  family,  over  fourteen  years  of 
age,  and  that  this  plaintiff  was  not  found  within  the  county. 
Such  service  is  in  accordance  with  the  statute. 

XI.  It  is  claimed  by  M.  Oehlschlager  that  the  writ  of 

iniunction  was  never  served  on  him.     But  the 

11.  INJUNO  J 

?empt:evi-  sl^eriff's  return  shows  that  it  was,  and  the  court 
dence.  ^^^g  justified  in  60  finding. 

XII.  Joseph  Oehlschlager  claims  that  the  proceedings 
for  contempt  were  void  against  him,  because  the  proceedings 

were  had  at  the  court-house:  whereas,  for  three 

12.  courts:  ,  ,.       ,  ,.  ,  . 

gaceofsit-     weeks    immediately  preceding    that   time,    the 

^^^'  court  had  been  held  elsewhere,  to  wit,  at  a  place 

called  Liberal  Hall.  We  think  that  this  plaintiff,  by  a  rea- 
sonable effort,  could  have  found  the  court,  and  was  bound  io 
take  notice  of  its  place  of  sitting. 

The  judgments  will  be  corrected  in  respect  to  the  term  of 
imprisonment,  as  above  pointed  out,  and  in  all  other  respects 
they  are. 

Affirmed. 
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Bish  v.  The  Hawkeye  Ins.  Co. 

1.  Evidence:  secoitoary:  what  is  not.    For  the  purpose  of  proving 

that  a  proof  of  loss  by  fire  had  been  sent  to  the  insurance  company,  it 
was  competent  for  a  witness  to  state  that  he  carefully  filled  out  a  blank, 
and  that  whatever  was  required  in  filling  it  up  was  done,  and  that  he 
"sent  it  to  the  company.  Held  that  such  testimony  did  not  purport  to 
give  the  contents  of  the  paper,  and  was  not  secondary. 

2.  Fire  Insurance:  delay  in  bringing  action  on  policy:  waiver 

THROUGH  AGENT.  Where  defendant's  agent  was  authorized  to  settle 
plaintiff 's  loss  for  a  certain  sum,  and  the  agent  reported  to  plaintiff 
that  he  was  authorized  to  settle  the  loss,  and  that  he  would  do  so,  but 
failed  to  state  the  amount  which  he  was  authorized  to  pay,  and  by  such 
statements  induced  plaintiff  to  forbear  bringing  his  action  within  the 
six  months  limited  in  the  x>olicy,  held  that  the  company  had  waived  the 
limitation,  and  that  it  was  estopped  to  urge  it  to  defeat  an  action  brought 
after  the  expiration  of  the  six  months. 

3.  Evidence :  intention  and  wishes  of  another.    A  witness  in  this 

case  was  allowed  to  testify  to  the  intention  and  wishes  of  another  with 
whom  he  had  had  a  conversation.    Held  no  error. 

Appeal  from  Adair  Circuit  Court. 

Thursday,  June  17. 

Action  upon  a  policy  of  insurance.  There  was  a  judg- 
ment in  the  circuit  court  upon  a  verdict  for  plaintiff. 
Defendant  appeals. 


R.  W.  Barger^  for  appellant. 

Church  cfe  Hinkson^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  the  loss  by  fire  of  the 
])roperty  insured,  its  value,  that  proof  of  loss  and  the  inter- 
est of  plaintiff  in  the  property  was  given  to  the  defendant, 
and  other  facts,  which  need  not  be  here  stated.  It  is  not 
shown  upon  what  date  the  proof  of  loss  was  given,  nor  are 
its  contents,  or  the  purport  thereof,  shown.     The  answer 
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admits  the  fire,  and  the  destruction  of  some  of  the  property 
alleged  to  have  been  burned.  Other  allegations  of  the  peti- 
tion are  denied.  As  a  special  defense,  it  is  shown  by  the 
answer  that  the  policy  provides  that  no  action  shall  be  main- 
tained thereon  unless  commenced  within  six  months  after 
the  tire  or  damage  to  the  property.  It  is  then  alleged  that 
this  SrCtion  was  not  commenced  until  more  than  six  months 
after  the  destruction  of  the  property.  As  another  special 
defense,  it  is  shown  that  a  condition  of  the  policy  requires 
that,  in  case  of  loss,  the  plaintiff  shall  give  notice  of  the 
loss,  and  make  proof  thereof  within  sixty  days;  and  it  is 
alleged  that  no  such  proof  was  made,  and  no  notice  was 
given  within  sixty  days  after  the  loss.  Plaintiff,  replying  to 
defendant's  answer,  admits  that  he  did  not  bring  the  suit 
within  six  months  after  the  destruction  of  the  property,  and 
that  defendant  agreed  that,  if  suit  was  not  brouglit,  it  would 
pay  the  loss.  An  amendment  to  the  reply  further  alleges  that 
♦'defendant  refused  and  failed,  after  the  loss,  *  *  * 
to  adjust,  or  to  take.steps  to  ascertain,  the  extent  of  the  lass," 
and  refused  to  pay  it. 

IL  It  will  be  observed  that  the  defenses  set  up  by  the 
answer  are  these:  (1)  The  action,  not  being  commenced 
within  six  months  after  the  fire,  is  barred  by  the  limitation 
prescribed  in  the  policy.  (2)  The  plaintiff  failed  to  make 
proof  of  loss,  and  to  give  notice  thereof,  within  sixty  days 
thereafter. 

The  reply  admits  that  the  suit  was  not  brought  within  six 
months,  but  alleges  that  the  condition  of  the  policy  requir- 
ing it  to  be  brought  within  that  time  was  waived  by  the 
request  of  defendant  for  delay,  and  its  promise  of  payment. 
The  amended  reply  alleges  the  refusal  of  defendant  to  adjust 
or  pay  the  loss.  Counsel  for  defendant  insist  that  the  reply 
sets  up  contradictory  matters.  But  we  do  not  so  understand 
this  pleading.  It  sets  up  as  a  waiver  of  the  condition  to 
bring  suit  in  six  months,  defendant's  agreement  to  pay  the 
loss,  and,  by  the  amendment,  that  it  afterwards  refused  to 
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perform  thi8  agreement,  and  would  neither  adjust  nor  pay 
the  loss,  thus  showing  a  waiver  by  an  agreement,  and  the 
breach  of  that  agreement  Counsel  for  defendant  seem  to 
understand  the  answer  to  plead  a  promise  to  pay,  and  a 
refusal  to  pay,  both  made  at  the  same  time.  The  refusal  to 
pay  alleged  in  the  amended  reply  is  to  be  regarded  as  a  con- 
tinuation of  the  matter  of  avoidance  pleaded  in  the  original 
reply. 

The  pleadings  raise  issues  which  involve  these  questions, 
and  no  others:  (1)  Was  the  conditioii  requiring  the  action 
to  be  brought  in  six  months  waived  by  the  request  of  defend- 
ant to  delay  the  commencement  of  the  action,  and  its  agree- 
ment to  pay  the  loss?  (2)  Is  the  action  defeated  by  reason 
of  the  fact  that  plaintiff  failed  to  present  proof  of  loss  and 
notice  thereof  within  sixty  days? 

III.  The  cause  was  tried  upon  the  theory  that  a  failure 
of  the  plaintiff  to  commence  suit  within  six  months  would 
bar  the  action,  unless  the  defendant  is  estopped  to  plead  the 
condition  of  the  policy  to  that  effect  by*  defendant's  request 
for  delay  and  promise  to  pay.  The  court  expresses  this  view 
of  the  law  in  instructions  to  the  jury.  The  jury  were 
requested  to  find,  under  instructions  of  the  court,  whether 
delay  in  the  commencement  of  the  suit  was  caused  by  the 
request  and  promise  of  defendant. 

IV.  Church,  a  witness  for  the  plaintiff,  testified  that  lie 
sent  a  proof  of  loss  to  the  defendant.  lie  testified  that  he 
1.  evidenob:   carefully  filled  out  a  blank,  and  whatever  was 

what  Is  not.  required  in  filling  it  up  was  done.  The  evidence 
was  objected  to  on  the  ground  that  it  was  secondary,  and  did 
not  purport  to  give  facts,  but  conjectures  only.  The  evi- 
dence was  intended  to  prove  the  fact  that  proof  of  loss  had 
been  sent,  not  the  contents  or  substance  of  the  paper  sent  by 
the  witness.  He  does  not  testify  to  the  contents.  The  evi- 
dence was  not  secondary,  and  was  competent  to  establish  the 
fact  that  proof  of  loss  had  been  sent.     It  is  not  subject  to 


Digitized  by 


Google 


JUNE  TERM,  1886.  187 

Bish  V.  The  Hawkeye  Ins.  Co. 

the  objection  that  the  witness  stated  conjectures,  and  not 
facts.     We  think  the  evidence  rightly  admitted. 

V.  A  witness,  Bacon,  testified  that  at  the  time  and  sub- 
sequent to  the  loss  he  was  agent  for  defendant;  that  he 
2.  riREinsur-  Called  upon  the  ofiicers  of  the  defendant  at  their 
iu  t^ingfng^  oflSce,  aud  asked  them  to  settle  the  loss  sustained 
icyr^waive!? "  by  plaintiflf.  They  authorized  him  to  settle  it 
agent.  by  the  payment  of  $37.     Upon  his  return  he 

informed  plaintiff  or  his  attorney  that  the  defendant  would 
settle  the  loss,  and  repeated  this  in  frequent  conversations, 
but  he  did  not  mention  the  sum  he  was  authorized  to  pay. 
Before  he  had  the  interview  with  defendant's  officers  he  had 
informed  plaintiff's  attorney  that  he  intended  to  see  them  in 
regard  to  plaintiff's  claim.  The  evidence  tends  to  show  that 
plaintiff  relied  upon  the  statements  of  Bacon,  and  because 
of  them  delayed  the  commencement  of  the  suit. 

The  court  instructed  the  jury,  in  effect,  that,  if  the  defend- 
ant authorized  Bacon  to  adjust  the  plaintiff's  loss  upon 
terras  named,  he  bpwime  defendant's  agent,  and  his  declara- 
tions touching  the  adjustment,  within  the  scope  of  his 
authority,  are  binding  upon  the  company;  and  that  if 
plaintiff,  prior  to  the  expiration  of  the  time  limited  for 
the  commencement  of  the  action,  was  induced  to  believe, 
by  the  statements  and  representations  of  Bacon,  that  the 
terms  of  the  policy  had  been  complied  with,  and  that 
settlement  of  the  loss  would  be  made,  and,  acting  on  this 
belief,  was  induced  thereby  to  delay  the  commencement  of 
the  action,  the  defendant  will,  in  law,  be  presumed  to  have 
waived  the  conditions  of  the  policy,  and  the  delay  in  com- 
mencing the  action,  and  will  be  estopped  to  set  up  defenses 
based  thereon.  The  instructions  are  clearly  correct.  The 
conditions  of  the  policy,  being  for  defendant's  benefit,  could, 
of  course,  be  waived  by  it.  Any  course  of  conduct  by  the 
defendant  which  would  be  sufficient  to  induce  the  plaintiff 
to  believe,  and  act  upon  such  belief,  that  these  conditions 
were  waived,  or  were  regarded  by  defendant  as   complied 
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Id  estop  it  from  afterwards  setting  up  the  condi- 
defense.  No  prudent  man  would  bring  suit  if  he 
bis  claim  would  be  paid  without.  Plaintift'  was 
i  to  believe  Bacon's  statement,  for  he  was  known 
agent  of  defendant.  He  had  special  authority  to 
loss,  and  surely  was  fully  authorized  to  inform 
hat  it  would  be  settled.  If  he  failed  to  state  the 
hich  defendant  would  pay,  this  does  not  change 
of  his  statements.  If  he  had  informed  plaintiff 
ount  he  was  authorized  to  pay,  and  it  had  not  been 
no  estoppel  would  have  been  raised  against  defend- 
had'  been  authorized  to  settle  the  claim.  His  state- 
•e  therefore  truthful.  But  if  he  did  not  disclose 
truth,  the  plaintiff  ought  not  to  be  made  to  suffer 
Instructions  asked  by  defendant  are  not  in  harmony 
J  views.  Two  of  them,  after  having  been  modified, 
jcord  with  doctrines  we  have  expressed,  were  given. 
s  were  rightly  refused. 

>acon,  the  agent  for  defendant,  while  testifying  in 
behalf  in  regard  to  a  conversation  with  plaintiff's 
.  attorney  touching  the  settlement,  was  asked  to 
^  state  how  the  attorney  felt  about  it.  The  ques- 
tion did  not  call  for  an  expression  of  feeling  or 
)ut  of  the  intention  and  wishes  of  the  attorney, 
ts  answered  in  that  way.  Counsel's  objection  to 
ace  is  not  well  taken.  The  foregoing  discussion 
f  all  questions  in  the  case. 
Igment  of  the  circuit  court  is 

Affirmed. 
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1.  Agent:  acts  in  excess  of  authoritt:  prikcipal  not  bound  bt: 
ILLUSTRATION.  Where  one  was  invested  with  the  powers  of  a  general 
agent  for  the  purpose  of  managing  the  principal's  real  estate,  and  he 
negotiated  the  sale  of  a  portion  of  the  property,  which  was  consum- 
mated by  a  deed  from  the  principal  and  a  note  and  mortgage  back  for 
a  part  of  the  purchase  money,  and  the  note  and  mortgage  were  left  in 
bis  hands  for  collection,  held  that  as  to  them  he  was  only  a  special  agent, 
(see  cases  cited,)  and  that  an  exchange  of  the  note  for  the  unsecured 
note  of  another  party,  and  a  release  of  the  mortgage,  were  without 
authority,  and  did  nob  bind  the  principal. 

2. : :  IMPLIED  RATIFICATION.    A  principal  cannot  be  held 

to  ratify  an  unauthorized  act  of  an  agent  by  delay  in  repudiating  it,  if 
he  repudiates  it  with  reasonable  promptness  after  he  is  informed  of  it. 

3. : :  APPROPRIATION  BY  PRINCIPAL  OP  BENEFITS:  ESTOP- 
PEL. A  principal  who  accepts  and  retains  the  beneficial  results  of  a 
contract  made  by  his  agent  is  estopped  from  denying  the  authority  of  the 
agent  to  make  it;  (see  cases  cited;)  but  the  &icts  of  this  case  (see  opinion) 
do  not  bring  it  within  the  rule. 

4.  :  STATEMENTS  NOT  CONNECTED  WITH  AGENCY:  PRINCIPAL  NOT 

BOUND  BY.  The  prmcipal  is  bound  by  the  statements  and  representa- 
tions of  his  agent  which  are  made  while  he  is  engaged  in  the  business 
of  his  agency,  and  which  relate  thereto;  (see  cases  cited)  but  the  state- 
ments of  the  agent  in  this  case  (see  opinion)  were  not  of  that  character. 

Appeal  from  Jones  District  Court. 

Thursday,  June  17. 

Action  in  equity  for  the  foreclosure  of  a  mortgage.  It  is 
alleged  in  the  petition  that  on  the  fifteenth  day  of  July,  1881, 
plaintiff  sold  and  conveyed  certain  real  estate  to  S.  B.  Ire- 
land, who  gave  his  promissory  note  for  $400  of  the  purchase 
price  thereof,  and  to  secure  the  same  gave  a  mortgage  on  the 
premises;  also  that  said  note  and  mortgage,  although  they 
were  still  the  property  of  plaintiff,  and  had  n^ver  been  as- 
signed or  transferred  by  him,  had  been  wrongfully  delivered 
to  H.  L.  Ireland,  who  now  holds  possession  of  the  same.    It 
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30  alleged  that  Charles  T.  and  Theresa  P.  Myrick  claim 
3  interest  in  the  property,  but  that  their  interest  therein 
nior  and  interior  to  plaintifPs  mortgage.  H.  L.  Ireland 
the  Myricks  are  joined  as  defendants,  but  S.  B.  Ireland 
►t  made  a  party.  The  relief  demanded  is  that  H.  L.  Ire- 
be  required  to  surrender  the  note  and  mortgage  to  plaint- 
that  the  amount  of  the  indebtedness  be  ascertained; 
the  mortgage  be  adjudged  to  be  a  lien  upon  the  prem- 
superior  to  the  claim  of  the  Myricks;  and  that  the  same 
>reclosed,  and  the  property  sold  for  the  satisfaction  of 
nortgage  debt.  The  district  court  entered  judgment  for 
I  tiff  in  accordance  with  the  prayer  of  the  petition, 
ndants  appealed. 

emley  <b  Eroanbrack^  for  appellants. 
eeler  &  Bush^  for  appellee. 

BED,  J. — There  is  but  little  controversy  as  to  the  facts  of 
case.  In  the  year  1877,  D.  M.  Hakes  was  indebted  to 
^.  plaintiff  in  about  the  sum  of  $2,000,  and,  for 
Ifliu"-  the  purpose  of  securing  such  indebtedness,  he 
not''^""  conveyed  to  plaintiff  a  number  of  tracts  of  real 
tion'.  estate,  situated  in  Jones  county,  and  among  them 
ract  in  question.  The  conveyance  was  in  form  an  abso- 
deed,  but  there  was  a  parol  agreement  between  the  par- 
:hat  the  proceeds  of  the  property,  as  it  should  be  sold. 
Id  be  applied  in  satisfaction  of  the  debt,  and  that,  if  any 
on  of  it  should  remain  undisposed  of  when  the  indebt- 
ss  should  be  extinguished,  plaintiff  would  re-convey  the 
t  to  D.  M.  Hakes.     Plaintiff  is  a  resident  of  the  state  of 

York,  and  he  appointed  D.  M.  Hakes  (who  resides  at 
)iosa)  his  agent  to  collect  the  rents  of  the  property,  to 
}  the  necessary  repairs  and  improvements  on  the  prop- 
and  pay  the  taxes  thereon.     The  agent  has  collected  the 

accruing  on  such  of  the  property  as  has  been  leased 
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to  other  parties,  and  has  expendfed  the  money  so  collected  in 
paying  taxes  and  making  repairs  and  improvements  on  the 
property.  He  has  occupied  one  of  the  tracts  of  property  con- 
tinuously, since  the  conveyance  to  plaintiff,  as  a  residence  and 
place  of  business.  A  new  building,  costing  about  $2,000, 
lias  been  erected  on  this  property  since  the  conveyance.  Thef 
cost  of  this  building  was  paid  with  money  which  was  bor- 
rowed for  that  purpose.  The  negotiation  for  the  loan  was 
conducted  by  D.  M.  Hakes,  or  an  attorney  employed  by  him; 
bat  the  loan  was  made  with  plaintiff's  knowledge,  and  he  gave 
his  notes  for  the  amount,  and  secured  the  same  by  a  mort- 
gage on  the  premises.  D.  M.  Hakes  superintended  the  work 
of  .erecting  the  building,  and  has  occupied  and  used  it  since 
its  completion,  but  has  not  paid  any  rent  therefor.  In  1881, 
the  property  in  question  was  sold  to  S.  B.  Ireland.  The  nego- 
tiation for  the  sale  was  carried  on  by  D.  M.  Hakes,  but  Ire- 
land knew  at  the  time  that  the  title  to  the  property  was  in 
plaintiff,  and  he  received  a  conveyance  from  him,  and  executed 
to  him  his  promissory  note  for  a  portion  of  the  purchase  price, 
and  a  mortgage  on  the  premises  securing  the  same.  This  note 
and  mortgage  were  left  in  the  hands  of  D.  M.  Hakes,  who 
had  authority  to  collect  the  same  at  maturity. 

In  1883,  S.  B.  Ireland  sold  the  property  to  H.  L.  Ireland. 
This  sale  was  made  with  the  knowledge  of  D.  M.  liakes,  and 
he  agreed,  as  an  inducement  to  H.  L.  Ireland  to  make  the 
purchase,  that  he  would  release  the  mortgage  given  by  S.  B. 
Ireland  on  the  property,  and  accept  his  (U.  L.  Ireland's) note 
for  the  amount  of  the  purchase  price  due  from  S.  B.  Ireland, 
and  surrender  the  promissory  note  given  by  the  latter  there- 
for; and  he  accordingly  did  surrender  said  note  to  H.  L.  Ire- 
land, and  accept  his  note  in  lieu  thereof.  He  also  entered 
satisfaction  of  the  mortgage  on  the  margin  of  the  record 
thereof,  signing  the  entry  as  agent  for  plaintiff.  At  the  time 
of  this  transaction,  H.  L.  Ireland  paid  to  him  in  cash  the 
the  amount  of  the  interest  on  the  S.  B.  Ireland  note  up  to 
tliat  date.     The  note  was  not  then  due,  but  it  bore  interest 
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from  date,  and  the  interest  was  payable  annually.  A  few 
days  after  this  transaction  H.  L.  Ireland  sold  the  property  to 
the  defendant  0.  T.  Myrick.  Before  making  the  purchase, 
Myrick  inquired  of  D.  M.  Hakes  whether  the  S.  B.  Ireland 
mortgage  was  satisfied,  and  was  informed  by  him  that  it  was 
fully  satisfied,  and  that  he  ha'd  canceled  it  of  record.  Some 
months  after  the  sale  to  Myrick,  H.  L.  Ireland  executed  to 
plaintiff  a  conveyance  of  a  certain  other  tract  of  land.  This 
conveyance  was  executed  in  pursuance  of  an  agreement  be- 
tween Ireland  and  D.  M.  Hakes.  It  was  delivered  to  the 
latter,  and  he  entered  a  credit  of  $225  on  the  H.  L.  Ireland 
notes,  that  being  the  amount  at  which  he  agreed  to  take  the 
real  estate. 

Plaintiff  Was  not  informed  of  the  surrender  of  the  S.  B. 
Ireland  note,  and  the  cancellation  of  the  mortgage  given  to 
secure  it,  or  of  the  execution  of  the  conveyance  from  H.  L. 
Ireland,  and  the  entry  of  the  credit  on  the  note  given  by  him, 
until  a  short  time  before  the  institution  of  this  suit.  One 
of  the  other  tracts  of  real  estate  conveyed  to  plaintiff  by  D. 
M.  Hakes  has  since  been  sold.  The  negotiations  for  the  sale 
were  carried  on  by  D.  M.  Hakes,  but  the  money  received  from 
the  purchaser  was  paid  over  to  plaintiff,  and  the  sale  was 
made  with  his  knowledge  and  consent. 

The  question  in  the  case  is  whether  the  act  of  D.  M.  Hakes, 
in  surrendering  'the  S.  B.  Ireland  note,  and  canceling  the 
mortgage  given  to  secure  it,  is  binding  on  plaintiff.  It  is  not 
shown  by  any  evidence  in  the  record  that  the  power  to  do 
that  particular  act  was  ever  expressly  conferred  .upon  him  by 
plaintiff.  It  is  contended,  however,  that  the  evidence  with 
reference  to  the  manner  in  which  he  was  permitted  by  plaint- 
iff to  transact  the  business  intrusted  to  him  shows  that  he 
was  clothed  with  the  powers  of  a  general  agent,  and  that  lie 
had  discretion  to  make  whatever  terms  he  chose  on  the  set- 
tlement of  the  business.  It  is  probably  true  that  he  was  in 
some  sense  a  general  agent  for  plaintiff.  He  was  empowered 
to  make  such  repairs  and  improvements  of  the  property  as 
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he  thought  proper.  He  was  also  empowered  to  lease  it;  and 
he  was  permitted  to  contract  for  the  erection  of  the  building 
which  was  erected  on  the  property  that  he  continued  to  oc- 
cupy, and  to  expend  the  money  which  was  borrowed  for  that 
purpose,  and  to  superintend  the  work  of  erecting  it.  "With 
reference  to  these  matters,  the  presumption  in  favor  of  one 
who  contracted  with  him,  in  ignorance  of  any  limitations 
upon  his  power,  would  be  that  he  had  discretionary  power  to 
make  whatever  contracts  or  engagements  he  chose  to  enter 
into;  and  plaintitf  would  be  bound  by  his  contracts  and  engage- 
ments with  reference  to  them,  even  though  made  in  violation 
of  his  instructions. 

But  the  principal  is  bound  by  the  unauthorized  contracts  or 
engagements  of  a  general  agent  only  when  they  are  entered 
into  within  the  apparent  scope  of  his  authority  or  employ- 
'ment,  (1  Pars.  Cont,  42,  43;)  and  it  seems  to  us  that  the  act 
in  question  is  not  of  that  character.  The  general  authority 
of  the  agent  related  to  the  property  which  he  conveyed  to 
plaintiff.  Wlien  the  particular  property  in  question  was  sold 
to  S.  B.  Ireland,  his  powers  with  reference  to  it  were  at  an 
end.  He  no  longer  had  any  authority  or  power  to  bind 
plaintitf  by  any  contract  with  reference  to  it.  When  the  note 
and  mortgage  which  were  given  for  a  portion  of  the  pur- 
chase price  were  placed  in  his  hands  he  was  empowered  to  do 
but  a  single  act  with  reference  to  them,  viz.,  to  receive  and 
transmit  to  plaintiff  the  money  due  thereon  whenever  it 
should  be  paid.  But  this  act  in  no  manner  pertained  to  his 
general  agency.  It  did  not  relate  to  his  general  employment. 
When  he  assumed  to  surrender  the  note  and  mortgage,  and 
accept  the  note  of  H.  L.  Ireland  in  payment  of  the  debt,  he 
did  not  pretend  to  act  under  the  authority  conferred  upon 
him  to  contract  with  reference  to  the  property,  but  assumed 
to  act  under  the  special  authority  conferred  upon  him  to  col- 
lect the  debt.  As  to  that  transaction  he  was  a  special  agent, 
clothed  with  limited  powers,  and  the  act  was  clearly  in  excess 
of  his  authority.  See  McCarver  v.  Nealey^  1  G.  Greene, 
Vol.  LXIX— 13 


Digitized  by 


Google 


1 


UPREME  COURT  OF  IOWA, 

Hakes  v.  Myrick  et  al. 

I  V.  Patterson^  13  Iowa,  256 ;  Drain  v.  Doggetty 


isisted,  however,  that  owing  to  the  length  of 
as  permitted  to  elapse  between  the  act  of  the 
•ent  and  the  bringing  of  this  snit  (which  is  tlie 
ily  act  of  plaintiff  by  which  he  repudiated  the 
he    should    now    be    held    to    have    ratified 

The  note  was  surrendered  and  the  mort- 
in  January,  1883,  and  this  suit  was  instituted 
S84.     If  this  delay  had  been  with  knowledge 

plaintiff  of  the  transaction,  he  might  well  be 
icquiesced  in  it.  But  the  evidence  shows  that 
[formed  of  the  transaction  until  a  short  time 
;itution  of  the  suit,  and  that  when  informed  of 
directed  the  suit  to  be  brought.  He  could  not 
act  until  it  came  to  his  knowledge,  and  we  think 
reasonable  promptness  in  repudiating  it  when 
led  of  it. 

lerthe  note  which  11.  L.  Ireland  delivered  to  D. 
he  time  the  mortgage  was  canceled,  nor  the 
oney  which  he  then  paid  to  him  as  interest  on 
eS.  B.  Ireland  note,  has  ever  been  returned  to 
m;  nor  has  the  real  estate  which  he  subse- 
lently  conveyed  to  plaintiff,  and  for  which  the 
)  was  entered  up  on  his  note,  ever  been  re-con- 

and  counsel  for  defendants  contend  that  plaint- 
i  by  these  facts  from  now  asserting  a  lien  upon 

The  rule  undoubtedly  is  that  the  principal 
nd  retains  the  beneficial  results  of  a  contract 
gent  is  estopped  from  denying  the  authority  of 
aake  it.  1  Pars.  Cont.,  60,  51;  Eadie  v.  Ash- 
'a,  519;  Chamherhxin  v.  CoUinson,  45  Id.,  420. 
)f  the  present  case,  however,  do  not  bring  it 
►peration  of  this  rule.  Plaintiff  has  never 
r  the  money  or  the  note.  They  were  delivered  to 

and  he  still  retains  them;  but,  as  he  had  no 
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anthoritj  from  plaintiff  to  receive  them,  it  cannot  be  said 
that  they  have  ever  been  in  his  possession,  or  that  he  liad 
accepted  them.  The  conveyance  of  the  land  to  plaintiff  con- 
stituted no  part  of  the  transaction  which  he  now  seeks  to 
repudiate.  It  was  made  several  months  after  the  transac- 
tion in  which  the  S.  B.  Ireland  note  and  mortgage  were  sur- 
rendered and  canceled,  and  was  not  made  in  pursuance  of  any 
agreement  or  understanding  which  was  entered  into  by  the 
parties  at  that  time,  but  was  an  entirely  independent  transac- 
tion. H.  L.  Ireland  is  entitled,  doubtless,  to  a  re-conveyance 
of  the  property  on  the  ground  that  his  conveyance  to  plaint- 
iff was  without  consideration.  But  there  is  no  principle  of 
equity  which  requires  plaintiff  to  make  such  re-conveyance 
before  repudiating  the  former  transaction. 

IV.     It  is  also  contended  that  plaintiff  is  estopped  from 
asserting  his  mortgage,  as  against  defendant  Myrick,  by  the 

statement  made  by  his  aorent  to  the  latter,  before 

4. :  state-  "^  ^ 

ments  not       lie  made  the  purchase,  that  the  mortgage   was 

connected  r  ?  o   o 

pHncfuaHiot    ^^^^7  Satisfied,  and  had  been  canceled  of  record. 

bound  by.  'pj^^  principal  is  bound  by  the  statements  and  rep- 
resentations of  his  agent  which  are  made  while  he  is  engaged 
in  the  business  of  the  agency,  and  which  relate  to  that  busi- 
ness. McPherrin  v.  Jermings^  66  Iowa,  622;  Morse  v.  Con- 
necticut R,  R.  Co.,  6  Gray,  450;  Greenl.  Ev.,  §  113.  The 
statement  in  question,  however,  was  not  made  while  D.  M. 
Hakes  was  engaged  in  the  transaction  of  the  business  of  his 
agency.  Myrick  applied  to  him  for  information  on  the  sub- 
ject, and  lie  made  the  statement  in  answer  to  his  inquiry. 
Clearly,  plaintiff  is  not  bound  by  the  statement. 

The  judgment  of  the  district  court  will  be 

Affirmed. 
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942^1 
69    IMl 

99 gl  1.  Criminal  Law:  indictment:  former  conviction.    A  veirdicl  of 

Idno  73o|  firuilty  upon  a  former  indictment,  where  there  was  no  judjfment  on  tho 

' .  verdict/but  where  the  court  virtually  set  the  verdict  aside  by  sustaining: 

a  motion  in  arrest  of  judgment,  and  also  set  the  indictment  aside,  was 
not  such  a  former  conviction  as  to  bar  a  prosecution  upon  a  new  indict- 
ment for  the  same  offense,  under  §  4364  of  the  Code. 

2.  :  continuai^ce:  absent  witness:  useless  testimony.  A  con- 


tinuance asked  by  the  defendant  for  the  purpose  of  procuring:  the 
attendance  of  an  absent  witness  should  not  be  jjranted,  where  the  facta 
sought  to  be  proved  by  him  are  immaterial  to  the  real  question  of 
defendant's  guilt.    See  opinion  for  eiample. 

3. :  maiming:  intention  to  injure.    One  who  bites  off  another's 

ear  intentionally  is  guilty  of  maiming  him,  even  jf  his  purpose  is  merely 
to  injure  him  rather  that  to  disfigure  him. 

Appeal  from  Howard  District  Court, 

Friday,  June  18. 

The  defendant  was  indicted  for  an  assault  with  intent  to 
disfigure  one  Daniel  Barnes  by  biting  oif  his  ear.  There 
was  a  verdict  of  guilty,  and  judgment  was  rendered  on  the 
verdict.     The  defendant  appeals. 

Charles  F.  Brown^  for  appellant. 

A,  J.  Baker  ^  Attorney -general^  for  the  State. 

Adams,  Ch.  J. — I.  The  defendant  pleaded  certain  facts  as 
a  former  adjudication.  The  state  demurred  to  the  plea,  and 
1.  CRIMINAL  ^'^®  demurrer  was  sustained.  The  defendant 
mrni!"onier  assigus  the  ruling  as  error.  The  plea  showed 
conviction.  ^^^^  defendant  had  been  tried  upon  an  indict- 
ment  in  which  it  was  charged  that  he  assaulted  one 
Daniel  Barnes,  and  bit  off  the  ear  of  said  Barnes;  that 
he  was  found  guilty  of  the  crime  of  disfignring;  but,  npoii 
motion  for  a  new  trial  and  in  arrest  of  judgment,  the  motion 
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in  arrest  was  sustained,  and  the  indictment  was  set  aside. 
The  defendant  contends  that  there  was  a  conviction  for  the 
same  offense  with  which  he  is  now  charged.  His  position  is 
that  a  verdict  of  guilty  without  judgment  must  be  deemed 
to  constitute  a  conviction;  and  especially  where,  as  in  this 
case,  it  does  not  appear  that  the  verdict  was  set  aside.  In 
our  opinion,  the  court,  in  sustaining  the  motion  to  arrest 
judgment,  virtually  set  aside  the  verdict,  and  we  are  unable 
to  conclude  that,  under  our  statute,  what  was  done  should  be 
held  to  constitute  a  bar  to  another  prosecution.  The  provis- 
ion of  our  statute  is  section  4364  of  the  Code,  and  is  in  these 
words:  "A  conviction  or  acquittal  by  a  judgment  upon  a 
verdict  shall  bar  another  prosecution  for  the  same  offense," 
etc.  There  was  not  only  no  conviction  by  a  judgment  upon 
a  verdict  in  the  former  trial,  but  there  can  be  none.  There 
may  be  some  question  as  to  whether  the  court  should  have 
set  aside  the  former  indictment.  The  defendant  contends 
that  the  court  should  not.  But  we  are  not  called  upon  to 
determine  such  qaestion.  The  fact  is  that  the  court  did  set 
it  aside,  and  this  is  not  an  appeal  from  its  action.  We  think 
that  the  demurrer  to  the  plea  of  former  adjudication  was 
properly  sustained. 

II.     The  defendant  moved  for  a  continuance  on  account  of 
the  absence  of  certain  witnesses.     He  does  not  deny  that  he 

2. :  bit  off  Barnes'  ear,  but  he  claims  tliat  he  did  so 

abSent"w?t^  *  in  a  quarrel  provoked  by  Barnes,  and  in  a  state 
tesu'moiiy.  of  great  excitement,  and  that  what  he  did  was 
not  done  with  an  intent  to  disfigure  Barnes.  In  support  of 
his  motion  for  a  continuance,  he  filed  his  own  affidavit  to  tlic 
effect  that  he  could  prove  by  the  witnesses  in  question  that 
Barnes  provoked  the  quarrel,  and  that  what  the  defendant 
did  he  did  in  a  state  of  great  excitement.  The  evidence 
shows  beyond  question  that  the  defendant  and  Barnes  had  a 
bitter  quarrel;  that  they  struck  each  other,  and  afterwards 
clinched,  each  having  his  arms  around  the  head  or  neck  of 
the  other.     That  the  defendant  was  in  a  state  of  great  excite- 
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ment  there  can  be  no  doubt,  and  the  testimony  of  the  wit- 
nesses in  question  to  that  effect  could  not  have  added  any- 
thing to  the  certainty.  As  to  which  was  the  more  aggressive 
and  provoking  in  bringing  on  the  quarrel  the  evidence  may 
not  be  so  clear;  but,  if  the  fact  were  conceded  that  Barnes 
was,  we  do  not  think  it  would  have  any  tendency  to  show 
that  the  defendant  did  not  intend  the  natural  consequence  of 
his  act.  It  may  be  that  his  principal  desire  was  to  punish 
Barnes  by  inflicting  pain;  but,  if  he  intended  to  bite  off  his 
ear,  he  intended  to  disfigure  him,  because  the  loss  of  an  ear 
is  necessarily  a  disfigurement.  The  fact  that  Barnes  pro- 
voked the  quarrel,  if  such  was  a  fact,  and  that  the  defendant 
acted  in  the  heat  of  passion,  doubtless  tended  to  account  for 
the  defendant's  unusual  and  severe  mode  of  fighting;  but, 
instead  of  showing  that  he  did  not  intend  to  bite  off  Barnes' 
ear,  it  appears  to  us  that  it  would  rather  tend  to  show  that 
he  did.  We  do  not  say  that  he  was  morally  as  culpable  as 
he  would  have  been  if  he  had  bitten  off  Barnes'  ear  coolly 
and  without  provocation,  but  that  is  not  the  question.  We 
think  the  motion  for  a  continuance  was  properly  overruled. 
III.  The  defendant  asked  an  instruction  in  these  words: 
"  If  you  find  from  the  evidence  that  the  defendant  and  pro- 

3  .  scenting  witness  were   engaged  in  a  fight,  and 

l*^fXu^ti,*Si*.  defendant  bit  off  an  ear  of  said  witness  without 
^"'®*  an  intent  to  disfigure  him,  but  only  to  injure  him, 

then  defendant  would  not  be  guilty  of  the  crime  charged." 
The  court  refused  to  give  this  instruction,  and  we  think 
rightly.  It  is  not  suggested  that  the  defendant  did  not  intend 
to  bite  off  Barnes'  ear.  If  he  had  intended  to  merely  bite 
Barnes'  ear,  and  in  the  struggle  the  act  of  biting  off  the  ear 
had  been  accidental,  and  not  voluntary,  the  case  would  be 
different.  But,  regarding  the  biting  off  of  the  ear  as  inten- 
tional, as  the  evidence  tends  to  show,  and  as  is  not  denied, 
we  do  not  think  that  the  jury  could  properly  have  found' 
that  the  intent  was  merely  to  injure,  and  not  disfigure.  No 
one  would  claim  that  a  person  could  cut  off  another  person's 
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head  or  limb  with  an  intent  to  injure  merely,  and  not  to  dis- 
figure. 

Some  other  questions  are  discussed,  but,  under  the  views 
which  we  have  expressed,  they  are  virtually  disposed  of. 

We  see  no  error  in  the  case. 

Affibmed. 


69    IW 

Phillips  &  Lansing  v.  "Waterhotwe.  w  m 

1.  Nuisance:  raik- water  fbom  building  in  city:  oyerflowikg  lqt 
BELOW  GRADE.  The  owncF  of  a  lot  in  a  city  has  a  right  to  so  improve 
it  as  to  cast  the  rain-water  falling  upon  it  on  the  adjacent  street  or  alley 
at  the  established  grade;  and  he  will  not  be  liable  for  damages  caused 
by  the  flowing  of  such  water  upon  a  neighboring  lot  which  is  below 
grade. 

Appeal  from  Superior  Cov/rt  of  Cedar  Hapids. 

Fkiday,  June  18. 

Action  to  recover  damages  for  causing  water  to  flow  on 
the  premises  of  the  plaintiffs,  thereby  causing  a  nuisance. 
Trial  to  the  court,  judgment  for  the  plaintiffs,  and  defendant 
appeals. 

Blake  <k  Ilormel^  for  appellant. 

A.  R.  West  and  Smith  (&  Powell,  for  appellees. 

Seevebs,  J. — There  is  no  dispute  as  to  the  facts.  The 
plaintiffs  are  the  owners  of  a  lot  on  which  is  situate  the  Pull- 
man House,  in  block  23,  in  Cedar  Rapids.  The  block,  or 
mther  half  block,  is  bounded  by  First  avenue.  Third  and 
Fourth  streets,  and  an  alley  which  runs  parallel  with  the  ave- 
nue. The  defendant  owns  a  lot  in  the  same  block,  situate  at 
the  comer  of  the  avenue  and  Third  street,  and  it  is  bounded 
in  the  rear  by  the  alley.     The  defendant,  in  1878,  erected  on 
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the  Grand  Hotel,  which  fronts  on  the  avenue  and 
treet.  The  building  is  80  by  140  feet,  and  occupies 
ground  belonging  to  the  defendant.  The  building  is 
;ructed  that  all  the  water  falling  thereon  is  discharged 
s  or  spouting  on  the  alley  in  the  rear  of  the  building, 
n  thence  it  flows  along  the  alley  for  a  short  distance,  and 
arge  portion  of  it,  at  least,  flows  over  intervening  lots, 
)remises  of  the  plaintiffs,  and  thereby  the  nuisance  is 
The  plaintiff's  premises  are  lower  than  the  premises 
lefendant.  The  distance  between  them  is  160  feet, 
re  is  a  descent  from  Fourth  street,  which  continues 
iiutiff''s  premises,  and  then  there  is  an  ascent  before 
indant's  premises  are  reached.  The  rear  portion"*  of 
ntiffs'  lot  is  from  four  to  five  feet  lower  than  First 
and  is  from  two  to  three  feet  lower  than  the  grade 
illey.  A  portion  of  the  alley  has  been  filled  up  to 
The  evidence  fails  to  show  whether  the  water  dis- 
from  the  defendant's  building  would  or  would  not 
the  plaintiffs'  lot  if  it  had  been  filled  up  to  the  grade 
lley.  The  defendant's  building  could  have  been  con- 
so  that  the  water  could  have  been  discharged  on 
:reet.  All  the  lots  on  the  half  block  have  buildings 
but  the  whole  ground  is  not  thus  occupied, 
r  the  foregoing  facts,  are  the  plaintiffs  entitled  to 
!  is  the  question  we  are  required  to  determine.  The 
at  had  the  undoubted  right  to  erect  a  building  cover- 
whole  lot.  Water  falling  thereon  must  be  discharged 
m,  and,  subject  only  to  municipal  control,  the  defend- 
the  right  to  discharge  such  water  on  the  street  or 
He  had  precisely  the  same  right  in  this  respect  as  he 
right  to  walk  on  the  street  or  alley.  He  had  the 
right  to  so  construct  the  building  as  to  cause  the 
►  flow  and  be  discharged  at  one  or  more  places.  Of 
y  this  must  be  so.  It  is  well  settled  by  authority,  we 
liat  no  one  can  divert  a  stream  of  water  to  the  preju- 
inother,  nor  can  he  collect  surface  water  into  a  reser- 


Digitized  by 


Google 


JUNE  TEEM,  1886.  201 

Phillips  &  Lansing  y.  AVaterhouse. 

voir  or  stream,  and  precipitate  it  onto  the  premises  of  another. 
Fletcher  v.  Hylands,  L.  E.  I.  Exch.,  2(i5;  McConnick  v. 
Kansas  City,  St.  J.  (&  0.  B.  R.  Co.,  70  Mo.,  359;  Noonan 
V.  The  City  of  Albany,  79  N.  Y.,  470;  Livingston  v. 
McDonald,^!  Iowa,  160. 

It  is  equally  clear,  we  think,  that  an  owner  of  a  lot  in  a 
city  has  the  right  to  improve  it  in  such  manner  as  he  deems 
proper,  either  by  changing  the  surface  or  the  erection  of 
buildings,  and  such  right  is  in  no  respect  modified  by  the  fact 
that  his  own  land  is  so  situated  with  reference  to  that  of 
adjoining  owners  that  the  mode  of  improvement  adopted  will 
cause  water  which  may  accumulate  thereon  by  rains  to  flow 
over  the  lands  of  others  in  greater  quantities,  or  in  other 
directions,  than  they  were  accustomed  to  flow.  Gannon  v. 
Hargadon,  10  Allen,  106.  The  same  rule  applies  to  ^  city, 
when  gi-ading  streets.  Wilson  v.  Mayor,  1  Denio,  595; 
Lynch  v.  Mayor,  76  N.  Y.,  60;  Freburg  v.  Davenport,  63 
Iowa,  119;  Morris  v.  Council  Bluffs,  67  Id.,  343. 

In  the  construction  of  his  building  it  was  the  right,  if  not 
the  duty,  of  defendant  to  construct  it  with  reference  to  the 
established  grade  of  the  streets  and  alleys,  and  it  will  be  pre- 
sumed that  he  did  so,  as  there  is  no  evidence  to  the  contrary. 
We  understand  that  the  alley  where  the  water  fell  on  it  had 
been  raised  to  grade,  and  we  have  no  hesitation  in  aflSnning 
the  right  of  the  defendant  to  discharge  the  water  which  fell 
on  his  building  at  the  place  he  did,  in  the  absence  of  any 
regulation  of  the  municipality  directing  otherwise.  The 
plaintiflTs'  premises  were  below  grade.  As  between  him  and 
the  city  he  was  required,  in  order  to  pi'otect  himself  from  the 
accumulation  of  surface  water,  to  raise  the  level  of  his  lot. 
The  same  principle  raust^obtain  between  the  parties  to  the 
action.  No  more  water  fell  on  the  building  than  would  have 
fallen  on  the  ground  on  which  it  stood.  The  defendant  did 
nothing  to  accumulate  the  water.  At  most,  by  the  improve- 
•  ment  of  his  lot,  he  changed  the  direction  of  the  water  falling 
on  his  own  premises,  and  he  caused  this  water  to  be  dis- 
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alley  at  grade.     This,  we  think,  he  had   the 

'he  escape  of  the  water  from  the  alley  at  grade, 

*  the  plaintiffs,  was  due  to  the  fact  that  their 

below  grade.     The  defendant  was  not  bound, 

of  municipal  direction,  to  so  construct  his 

cause  the  water  to  be  discharged  on  Third 

he  bound  to  construct  a  sewer  or  drain   to 

^ater  which  fell  on  his  building.      Vander- 

',  65  N.  Y.,  341.     The  defendant  did  not  pre- 

ter  on  the  plaintiffs'  premises,  but  on  the  alley, 

rposes  of  this  case,  we  must  assume  that,  if 

lad  been  raised  to  grade,  no  water  from  the 

ive  escaped  therefrom  to  their  injury.     The 

J,  erred  in  rendering  judgment  for  the  plaint- 

Bevessed. 


R,  Adm'b,  v.  The  Hawkeye  Ins.  Co. 

Loe:  SOLE  OWNERSHIP  OP  propebty:  palse  rbpke- 
Where  the  stateraenta  made  in  the  application  for  fire 
)  by  the  terms  of  the  policy  made  warranties,  and  the 
1  stated  that  he  was  the  **8ole  and  undisputed  owner  of 
lie  property  to  be  insured/'  whereas  he  owned  only  a  life 
mlty,  held  that  he  could  not  recover  for  a  loss  under  the 
,  J.,  dissenting, 

m  IN  gross:  contract  not  divisible.  Where  the 
for  a  policy  of  fire  insurance  is  a  jrross  sum,  though  the 
insurance  on  the  different  items  of  the  insured  property 
policy,  held  that  the  contract  is  not  divisible,  and  where 
3  to  one  item  of  the  property  it  is  vitiated  as  to  alL 

Djpeal  from  Polk  Circuit  Court, 

Fkiday,  June  18. 
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Action  in  equity  to  reform  and  recover  on  a  po 
insurance  against  loss  or  damage  by  lire  or  lightning 
tial  relief  was  granted  the  plaintiflf,  and  both  parties 

T  Guthrie  dk  Maley  and  J.  B,  Johnson^  for  appellan 
Smith  i&  Morris  and  Geo.  S,  Sanderson^  for  appc 

Seevers,  J. — The  property  insured  was  destroyed 
and  consisted  of  "one  frame  barn,  hay,  grain,  mow 
chine,  wagons,  carriages,  farming  utensils,  and  one  thi 
machine  in  said  barn;  also  work  horses  and  live-g 
barn-yard  or  on  farm, — all  situated  and  being  in  the 
quarter,  section  36,  township  78,  range  34,  county  o 
Iowa."  In  the  application  for  insurance  the  proj 
described  substantially  as  above  stated,  and  amon 
questions  asked  and  answered  in  the  application 
assured  is  the  following:  "Are  you  the  sole  and  und 
owner  of  said  land  and  the  property  to  be  insured?' 
question  the  assured  answered,  "Yes."  The  statem 
the  application  were,  by  both  the  policy  and  appl 
made  warranties.  The  assured  was  the  owner  of  a  lil 
only  in  the  real  estate. 

I.     That  the   assured   had   an    insurable   interest 
property   insured   will  be   conceded,  if  his  interest 
had    been    correctly  stated    in   the    appl 

1.  FiREinsur-  "^  ^^ 

omferehi^  of    "^'^^  question  to  be  determined  is  materia 

Fabe^repre-     ©rent.     It  is  whether,  because  of  a  mis< 

seutation.        ^j^^^  material  to  the  risk,  there  can  be  a  r 

on  the  policy.      The  precise  question  we  are   requ 

determine  is,  whether  the  owner  of  a  life-estate  is  tli 

and  undisputed  owner"  of  real  estate.     In   Davis  ^ 

'State  Ins,  Co.y  67  Iowa,  494,  it  was  held  that  the  o^ 

a  life-estate  did  not  own  an  "absolute  interest"  in  rea 

and  in  Leathers  v.  Farmers^  Mut.  Ins.  Co,^  4  Fost., 

was  held  that  a  tenant  by  the  curtesy  in  right  of  1 

"was  the  owner  of  an  estate  for  his  own  life,"  and  tl 
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was  not  the  "owner  of  the  buildings  insured."  In  Bouvier's 
Law  Dictionary  the  owner  of  property  is  said  to  be  one  "who 
has  dominion  of  a  thing,  real  or  personal,  corporeal  or  incor- 
poreal, which  he  lias  the  right  to  enjoy,  and  to  do  with  as 
he  pleases,  even  to  spoil  or  destroy  it  as  far  as  the  law  per- 
mits, unless  he  be  prevented  by  some  agreement  or  covenant 
wliich  restrains  his  right."  The  owner  of  a  fee-simple  title 
to  real  estate  may  commit  waste,  but  the  owner  of  a  life-es- 
tate cannot  lawfully  do  so.  /^ow,  what  does  "sole  owner" 
mean,  or  what  did  the  parties  understand  thereby?  Evi- 
dently, we  think,  they  meant,  and  must  have  understood, 
that  the  assured  had  the  fee-simple  title.  "Sole  owner"  must 
mean,  it  seems  so  us,  that  no  one  else  has  or  owns  an  inter- 
est in  the  real  estate.  If  one  should  state  that  he  was  the 
sole  owner  of  real  estate,  describing  it,  the  hearer  would 
understand  that  he  owned  all  there  was  or  could  be  owned; 
that  no  one  else  had  any  interest  therein.  If  one  should  cov- 
enant in  a  deed  that  he  was  the  sole  owner  of  the  real  estate, 
such  a  covenant  would  be  broken  if  he  owned  a  life-estate 
only.  There  is  no  distinction  between  "sole  owner"  and  the 
owner  of  an  "absolute  interest"  in  real  estate.  A  S9le  inter- 
est and  absolute  interest  mean  the  same  thing. '   X 

11.     The  court  found  and  determined  iJiat  there  could  be 

a  recovery  for  the  value  of  two  horses  insured  by  the  policy ; 

and  we  are  required  to  determine  whether  the 

2. :  pre-  * 

Srcicuiof '  contract  of  insurance  was  an  entire  or  separable 
divisible.  contract.  If  it  was  the  former,  then  there  can  be 
no  recovery;  if  the  latter,  then  there  may  be.  There  was 
but  one  policy,  and  the  premium  paid,  or  agreed  to  be  paid, 
was  a  gross  sum;  that  is,  the  premium  was  paid  for  the 
insurance  of  the  whole  of  the  property,  but  there  was  a  sepa- 
rate valuation  or  amount  of  insurance  placed  on  the  barn 
and  each  of  the  articles  or  things  above  mentioned.  For 
instance,  the  policy  provides  that  the  total  amount  of  insur- 
ance is  $3,800  "on  the  property  hereinafter  described, 
namely :  One  frame  barn,  No.  1  on  diagram  on  application. 
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$1,000;  *  *  *  jfo^  3^  QYi  work  horses, 

not  to  exceed  $75  on  each"  Where  there  are  specifications 
of  separate  preminms  paid  for  such  insurance,  it  will  be 
conceded  that  there  is  a  conflict  in  the  authorities  as  to 
whether  the  contract  is  entire  or  separate,  but  we  think  there 
is  no  such  conflict  where  the  premium  is  a  single  or  gross  sum. 
It  seems  to  us  this  must  be  so,  for  there  is  but  a  single  con- 
tract, and  but  a  single  consideration,  and  such  a  contract 
must  be  entire  and  not  divisible.  In  consideration  of  the 
whole  premium,  all  the  property  named  in  the  policy  is 
insured.  One  party  to  such  a  contract  cannot,  at  his  pleas- 
ure, make  it  divisible  or  entire  as  his  interest  may  appear. 
When  entered  into,  it  was  either  the  one  or  the  other. 

The  facts  in  Plath  v.  Minnesota  Farmers^  Mut»  Fire  Ins. 
Ass^n^  23  Minn.,  479,  were  precisely  the  same  as  in  the  case 
at  bar,  and  it  is  there  said:  *'It  is  well  settled  by  a  uniform 
current  of  authority  that  a  contract  of  insurance  of  this  char- 
acter is  an  entirety  and  indivisible;  the  sole  eftect  of  the 
apportionment  of  the  amount  of  insurance  upon  the  separate 
and  distinct  items  of  property  named  in  tlie  policy  being  to 
limit  the  extent  of  the  insurer's  risk,  as  to  each  item,  to  the 
sura  specified.'*  In  support  of  this  view,  a  large  number  of 
adjudged  cases  are  cited.  In  addition  thereto,  see  Schu- 
mitsch  V.  American  Ins,  Co,^  48  Wis.,  26;  S.  C,  3  N.  W. 
IJep.,  595;  and  jEtna  Ins,  Co,  v,  liesh,  44  Mich.,  65;  S.  C, 
6  N.  W.  Rep.,  114.  The  judgment  of  the  circuit  court  on 
the  plaintiff's  appeal  is  affirmed,  and  on  the  defendant's 
appeal,  reversed. 

Bkok,  J.,  dissenting, — The  application  for  the  insurance 
contains  a  warranty  that  plaintiff  is  "the  sole  and  undisputed 
owner"  of  the  land  and  the  property  insured.  Defendants 
insist  that,  as  plaintiff  held  only  a  life-estate  in  the  realty, 
this  warranty  is  violated.  It  cannot  be  doubted  that  a  ten- 
ant for  life  has  an  insurable  interest  in  buildings  situated  on 
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the  land.  Such  an  interest  is  held  by  lien-holders,  and 
others  holding  an  interest  in  the  real  estate  less  than  the  fee- 
simple  title;  and  it  has  been  held  that  a  tenant  for  life  may 
recover  the  sum  insured,  and,  at  his  option,  apply  it  to 
rebuilding  the  property  insured,  or  may  retain  the  avails  of 
the  insurance.  It  may  be  that  the  remainder-man  could,  in 
equity,  require  the  avails  to  be  applied  to  rebuilding  the 
property ;  and  it  may  be  that  the  tenant  for  life  could  recover 
on  the  policy  no  greater  sum  than  his  life-interest  in  the 
insured  property  is  worth.  See  1  Phil.  Ins.,  §§  349-351. 
But  these  questions  as  to  the  rights  of  the  remainder-man, 
and  the  amount  which  the  insured  may  recover,  are  not 
raised  by  the  pleadings,  and  therefore  cannot  be  considered 
in  the  case.  Defendant  pleads  the  life-estate  of  plaintiff  as  a 
full  defense  to  the  action,  and  does  not  in  its  answer  set  up 
that  there  was  an  over-insurance,  and  that  plaintiff  can 
recover  no  greater  sum  than  the  value  of  his  interest.  No 
evidence  applicable  to  such  defense  was  introduced,  as  no 
issue  involving  it  is  presented  in  the  pleadings.  Whatever 
is  briefly  said  by  counsel  for  defendant  in  their  printed  argu- 
ment upon  this  point  has  no  application  to  any  issue  of  the 
case.  The  defendant  having  an  insurable  interest,  the  policy 
is  not  void  for  the  reason  that  such  interest  was  not  greater 
than  a  life-estate.  ' 

But  is  the  declaration  in  the  application  that  the  insured 
is  the  "sole  and  undisputed  owner"  of  the  property  insured 
false,  and  is  plaintiff's  warranty  therefore  violated?  An 
owner  of  proj^erty  is  one  who  owns  it,  who  is  the  rightful 
proprietor,  or  who  holds  the  legal  and  rightful  title  to  it, 
whether  in  or  out  of  possession.  See  Webst.  Diet.  The  term 
does  not  refer  to  the  extent,  quantity,  or  nature  of  the  inter- 
est in  property,  but  to  the  numbers  of  owners  of  the  interest. 
A.  may  hold  the  fee-simple  title.  He  is  the  owner  of  tlie 
absolute  estate.  B.  holds  a  life-estate.  He  owns  the  i?iter- 
est  indicated  by  his  tenure.  Both  are  owners,  and  both  hold 
legal  and  rightful  titles.     But  the  respective  titles  do  not 
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assure  equal  interests.  A.  owns  an  estate  in  perpetuity;  B. 
an  estate  for  life.  Each,  however,  is  called  the  owner.  A 
life-estate  is  of  greater  dignity,  at  common  law,  than  an  estate 
for  years,  and  the  tenant  for  life  has  rights  not  held  by  a  ten- 
ant for  years,  except  under  express  provisions  of  the  lease 
creating  the  tenancy.  But  surely  both  a  tenant  for  a  term  of 
years  and  a  tenant  for  life,  each  exercising  full  control  of 
real  estate,  would  be  spoken  pf  as  the  owners  of  the  property 
held  by  them. 

The  language  of  the  question  asked  by  the  defendant  in  the 
application  of  plaintiff  cannot  be  understood  as  relating  to 
tlie  title  or  tenure  of  the  plaintiff.  It  can  only  be  understood 
as  inquiring  whether  the  plaintiff  owned  an  interest  in  the 
property, — not  the  nature  and  extent  of  that  interest, — and 
whether  any  other  person  had  property  with  him  in  that 
interest.  In  our  opinion,  the  plaintiff's  answer  that  he  is 
the  sole  owner  of  the  property  cannot  be  regarded  as  false. 
See  Fland.  Ins.,  299. 

This  case  is  distinguished  from  Davis  v.  Iowa  State  Ins. 
Co.,,  67  Iowa,  494,  by  the  fact  that  the  interest  of  the 
assured  in  the  property  covered  by  the  policy  was  required  to 
be  made  known  in  that  case,  whether  such  interest  was  a 
leasehold  or  other  interest  not  absolute.  The  applicant  hold- 
ing a  life-estate  rtated  that  no  person  other  than  herself  was 
interested  in  the  property.  This  representation  was  untrue, 
for  there  was  an  interest  in  the  property  by  another.  Upon 
these  grounds  I  dissent  to  the  foregoing  opinion  of  the  major- 
ity of  the  court. 
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McRkynolds  V.  Anderson. 

1.  Dower:  in  equitable  interest  in  lands:  pubchasb  of  legal 

TITLE  WITH  NOTICE.    Where  a  son  held  the  legal  title  to  land,  in  trust, 

§  lyjl  however,  for  his  father,  and  he  conveyed  it  to  defendant,  who  waa 

I  e9  2m  charged  with  knowledge  of  the  father's  equity,  and  the  father's  wife  did 

|ui   ITZ  not  convey  her  inchoate  right  of  dower,  held  that,  after  the  death  of  her 

husband,  she  was  entitled  to  recover  her  undivided  share  in  an  action 

against  defendant. 

Appeal  from  Jeferson  Circuit  Court, 

Feiday,  June  18. 

The  plaintiff  seeks  by  this  action  to  establish  a  dower 
right  in  an  undivided  interest  in  160  acres  of  land.  There 
was  a  decree  for  the  plaintiff,  and  defendant  appeals. 

W,  W.  Corey  and  Stiles  cfe  Beaman,  for  appellant. 

McNett  &  Tisdale  and  H.  B.  Ilendershott^  for  appellee. 

KoTHROOK,  J. — I.  The  plaintiff  is  the  widow  of  Solomon 
McKeynolds,  deceased.  She  claims  thatduring  her  marriage 
her  husband  was  the  equitable  owner  of  the  land  in  which 
she  asserts  a  dower  interest.  It  is  conceded  that  Solomon 
McReynolds  never  had  the  legal  title  to  the  land.  The  legal 
title  was  vested  in  Madison  McReynolds,  the  son  of  Solomon 
McReynolds.  The  land  was  conveyed  by  Madison  Mc- 
Reynolds to  the  defendant  herein  by  a  deed  of  general 
warranty,  during  the  marriage  of  plaintiff;  and  she  claims 
that,  as  her  husband  was  the  complete  equitable  owner,  and 
as  the  defendant  had  notice  of  such  ownership  before  the  con- 
veyance was  made  to  him,  he  took  the  land  charged  with  her 
inchoate  right  of  dower.  It  is  not  denied  that,  under  section 
2440  of  the  Code,  a  widow  is  dowable  of  lands  of  which  the 
husband  had  an  equitable  estate,  and  it  is  conceded  that  Mad- 
ison McReynolds  held  the  mere  naked  legal  title,  and  had  no 
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beneficial  interest  in  the  land.  But  it  is  claimed  by  tbe  defend- 
ant that  the  land  was  purchased  by  Solomon  McReynolds 
with  the  money  of  certain  minors,  of  whom  lie  was  guardian, 
and  the  title  was  made  to  Madison  McEeynolds  in  trust  for 
said  minors.  It  is  further  claimed  that,  when  the  defendant 
purchased  the  land,  he  had  no  notice  of  the  equity  of  Solo- 
mon McReynolds.  The  case  therefore  turns,  upon  the  evi- 
dence, upon  the  two  propositions  involving  the  real  nature 
of  the  trust  created  by  the  transfer  of  the  property  to  Madi- 
son McReynolds,  and  whether  the  defendant  was  a  good- 
faith  purchaser  without  notice  of  the  equitable  estate  in  the 
husband  of  the  plaintiif. 

It  is  conceded  that  Solomon  McReynolds  acquired  the  land 
by  means  which  he  inherited  as  heir  of  a  deceased  son.  The 
The  property  which  he  inherited  from  his  son,  and  by  which 
the  land  was  acquired,  was  certain  notes  and  a  mortgage 
which  his  deceji-sed  son  held  upon  the  land  at  his  death.  He 
did  not  make  any  actual  investment  of  the  money  of  his 
wards  in  the  notes  and  mortgage,  nor  in  the  land.  It  is 
claimed,  however,  that  he  set  apart  the  notes  and  mortgage, 
and  afterwards  the  land,  by  conveying  it  to  his  son  Madison, 
for  the  benefit  of  his  wards.  In  our  opinion,  Solomon  Mc- 
Reynolds never  did  any  act  which  divested  himself  of  the 
notes  or  mortgage  or  land.  He  could  not,  as  guardian,  loan 
his  wards'  money  to  himself;  nor  could  he,  without  an  order 
of  the  circuit  court,  invest  it  in  lands:  and  it  appears  that 
the  circuit  court  refused  to  recognize  the  claimed  transactions 
as  binding  upon  the  wards,  andJn  effect  held  that  the  guar- 
dian mnst  account  for  the  wards'  money,  without  any  refer- 
ence to  the  land  or  notes  or  mortgage.  A  further  discussion 
of  this  branch  of  the  case  is  unnecessary. 

II.  The  only  remaining  question  is,  did  the  defendant 
purchase  and  pay  for  the  land  in  good  faith  and  without 
notice?  The  evidence  on  this  question  is  quite  voluminous, 
and  we  will  not  undertake  to  set  it  out  or  discuss  it  in  this 
opinion.  It  is  sufficient  to  say  that  we  fully  concur  with  the 
Vol.  LXIX— 14. 
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circuit  court  in  holding  that  the  defendant,  before  he  made 
his  purchase,  had  such  notice  as  to  charge  him  with  knowl- 
edge of  the  plaintiff's  right  in  the  land.  We  have  given  all 
the  evidence  most  careful  consideration,  and  reach  this  conclu- 
sion without  doubt  or  hesitation. 

Counsel  for  the  defendant  rely  upon  the  case  of  Beck  v. 
Beck,  64  Iowa,  155,  as  decisive  of  the  rights  of  the  parties 
in  the  case  at  bar  in  favor  of  the  defendant.  But  in  that  case 
the  husband  invested  his  money  in  land,  and  had  it  conveyed 
to  the  son,  so  far  as  it  appears,  absolutely.  It  was  an  abso- 
lute vesting  of  both  the  legal  and  equitable  title  in  the  son. 
The  title  was  not  held  by  the  son  in  trust  for  the  father.  In 
this  case  it  is  conceded  that  Madison  McEeynolds  held  the 
title  as  a  mere  trustee,  and  the  trust  was  enforceable  by  his 
father. 

We  think  the  decree  of  the  circuit  court  should  be 

Affibmed. 


Sterling  v.  Jugenheimer. 

1.  Slander:  CHAROiKa  the  purchasb  of  liquors.  To  ialselj  charge 
one  with  the  porchase  of  liquors  from  one  who  commits  a  crime  by  sell- 
inf?  them  is  not  actionable  per  se,  as  the  words  do  not  charge  the  com- 
mission of  a  crime, — the  purchaser  not  being  pat'ticepa  criminia  with 
the  seller  in  such  a  case.     Wakeman  v.  Chambers,  ante,  169,  followed. 

Appeal  from  Washington  District  Court. 

Friday,  June  18. 

Action  for  the  recovery  of  damages  on  account  of  the 
publication  by  defendant  of  certain  alleged  slanderous  words 
of  and  concerning  plaintiff.  The  district  court  sustained  a 
demurrer  to  the  petition,  and,  plaintiff  electing  to  stand 
tliereon,  judgment  was  entered  against  him  for  costs,  and  he 
appeals. 
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Paine,  Ablett  &  Co.  v.  The  Waterloo  Gas  Co. 

1.  Pleading:  name  of  plaintiff:  coRnEcriON.  This  action  was 
brought  in  the  name  of  P.,  ^.  <^  Co.,  as  plaintiffs,  whereas  the  true  name 
of  th<^firm  was  P.,  A,  (&  Co,,  Limited.  Held  that  if  the  error  was 
material  it  might  be  corrected  by  amendment  pending?  the  trial. 
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F.  W.  Stone,  for  appellant.  t-^ 

Wilson  cj&  Kellogg^  for  appellee.  -  ^^ 

Reed,  J. — The  alleged  slanderous  publication  was  to  the  "  > 

eflTect  that  plaintiff,  on  several  occasions  in  the  month  of  y^^ 

March,  1885,  went  into  a  saloon  kept  by  one  Donovan,  and  f;  ^^^ 

there  purchased  certain  intoxicating  liquors  from  said  Don-  ^M 

ovan,  and  that  such  liquors  were  kept  by  said  Donovan  in  '>"'' 

said  saloon  with  intent  to  sell  the  same  contrary  to  law,  and 
the  salesito  plaintiff  were  made  in  violation  of  law,  and  that  .J; 

plaintiff  then  and  there  encouraged,  requested,  solicited  and 
directed  said  Donovan  to  sell  said  liquors  to  him  in  viola-  .  >f^^ 

tion  of  the  statutes  of  this  state.  The  grounds  of  the 
demurrer  were  (1)  that  it  was  not  alleged  that  plaintiff  sus- 
tained  any  special  damages  in  consequence  of  said  publica- 
tion; and  (2)  that  the  words  spoken  do  not  impute  to  plaint-  ; 
iff  commission  of  a  public  offense,  and  are  not  actionable 
per  se.  We  had  occasion,  in  the  case  of  Wakeman  v.  Cham- 
bersj  ante,  169,  to  consider  the  question  whether  the  purchaser 
of  intoxicating  liquor  which  is  sold  in  violation  of  the  statute 
of  this  state  is  an  accomplice  in  the  crime  committed  by  the 
seller,  and  we  there  held  that  he  could  not  be  regarded  as 
such  accomplice.  Following  that  holding,  the  judgment  in 
the  present  case  should  be 

Affibmed. 
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Appeal  from  Blaek  Hawk  District  Court,    . 

Friday,  Ju^e  18. 

This  is  an  action  at  law  by  which  plaintiffs  seek  to  recover 
of  the  defendant  for  a  car-load  of  gas  oil  sold  by  plaintiffs 
to  the  defendant.  There  was  a  trial  by  the  court  without  a 
jury,  and  a  judgment  was  rendered  for  the  plaintiffs. 
Defendant  appeals. 

Boies^  Uusted  cfe  BoieSy  for  appellant. 

O.  C.  MilleVy  for  appellees. 

RoTHROOK,  J. — I.  The  action  was  brought  in  the  name 
of  Paine,  Ablett  &  Oo.  It  appears  that  a  firm  of  that  name 
had  been  engaged  in  the  oil  business  at  Pittsburg,  Pa.,  for 
some  years.  Some  time  before  the  car-load  of  oil  in  contro- 
versy was  sold  to  the  defendant,  a  change  was  made  in  the 
partnership  of  Paine,  Ablett  &  Co.,  by  which  one  of  the  old 
raeml>ers  of  the  firm  retired  from  the  business,  and  some 
three  new  members  joined  the  firm.  After  this  change  the 
firm  was  accustomed  to  aflix  the  word  ''Limited"  to  the  part- 
nership name.  This  word  was  not  affixed  to  the  name  in  the 
title  of  the  cause  in  the  petition.  After  the  plaintiffs  intro- 
duced their  evidence  in  chief,  the  defendant  moved  the  court 
for  judgment  for  the  defendant,  because  the  evidence  showed 
that  the  oil  in  question  was  sold  to  defendant  by  Paine, 
Ablett  &  Co.,  Limitedy  and  not  by  Paine,  Ablett  &  Co.,  the 
plaintiffs  in  the  action.  Thereupon  the  plaintiffs  moved  to 
amend  their  petition  by  adding  the  word  "Limited"  to  the 
name  of  plaintiffs.  The  amendment  was  made  by  leave  of 
the  court.  The  defendant  claims  that  the  order  giving  leave 
to  amend  was  erroneous,  because  it  was  an  entire  change  of 
the  parties  plaintiff  to  the  action,  and  affected  the  question  of 
the  statute  of  limitations,  because  the  full  statutory  bar  had 
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PraoUoe  on  Appeal :  evidbncb  to  support  verdict.  There  being 
evidence  in  this  case  from  which  the  jury  might,  in  the  exercise  of  a 
sound,  honest  and  intelligent  discretion,  have  arrived  at  the  verdict  for 
plaintiff,  this  court  cannot  interfere  therewith. 

Iioase  of  Coal  Land:  breach  by  lessor:  measure  of  damages: 
SPECULATIVE  PROFITS.  Defendant,  for  an  executed  consideration,  had 
agreed  to  lease  to  plaintiff  certain  coal  lands  for  twenty  years,  but  he 
refused  to  execute  the  lease.  Held  that  plaintiff  was  entitled  to  recover 
the  value  of  the  privilege  or  right  he  held  under  the  contract  with 
defendant,  which  should  be  determined  in  view  of  the  quantity  of  coal 
or  thickness  of  veins.  it<?  dopth  below  the  surface,  the  amount  of  royalty 
to  be  paid,  and  all  other  matters  tending  to  show  the  value  of  plaintift  b 
right  to  mine  under  the  contract;  but  in  the  application  of  thp  mio 
there  must  not  be  a  speculative  estimate  of  profits,  reached  by  the  exer- 
cise of  the  imagination  rather  than  by  reasoning  based  upon  fsu^ts, 

: : :  expert  testimony.    In  such  case  the  opinions 

of  experienced  operators  of  coal  mines  were  admissible  to  prove  the 
vahie  of  plaintiff's  right. 
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ran  at  the  tiina  the  amendment  was  made.     It  is  very  doubts 

ful,  in  onr  minds,  whether  any  amendment  was  necessary.  tjM 

If  it  was  a  necessary  part  of  the  name,  it  seems  very  plain  ^J^ 

to  us  that  there  was  no  change  of  parties,  but  that  the  amend-  ^  *| 

ment  was  a  mere  correction  of  the  name  of  the  plaintiflF,  and  ^  ^^^ 

that  the  amendment  was  authorized  under  section  2689  of  /^ij 

the  Code.  4^ 

II.     The  defendant  contended  on  the  trial  that  the  action  Z]^- 

was  barred  by  the  statute  of  limitations,  and  it  is  now  claimed  /} 

that  the  district  court  erred  in  not  so  finding.     This  point  > 

depends  upon  the  question  of  fact  whether  the  sale  was  made  ,  '  *; 

for  cash  or  on  thirty  days  credit.     Without  setting  out  or  ^  j 

discussing  the  evidence,  we  deem  it  sufficient  to  say  that  the  /  )^ 
court  was  warranted  in  finding  from  the  evidence  that  the 
sale  was  upon  a  credit  of  thirty  days. 

Affirmed. 


/  -'t 
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4.  Contract:  evidence:  parol  to  vary  writing*  Where  a  writteo 
contract  purports  to  be  made  by  one  of  the  parties  for  himself  alone, 
parol  testimony  is  not  admissible  to  show  that  it  was  miderstood  that 
another  was  to  be  interested  with  him. 

Appeal  from  Polk  Circuit  Court. 

Friday,  June  18. 

Action  at  law  to  recover  damages  sustained  by  plaintiff 
by  reason  of  defendant's  violation  of  and  refusal  to  perform 
a  written  contract  to  enter  into  a  lease  of  certain  coal  lands 
for  mining  purposes.  There  was  a  judgment  upon  a  verdict 
for  plaintiff.     Defendant  appeals. 

Nouraey  Kauffman  dk  Guernsey^  for  appellant. 

Paraon%y  Perry  c6  Sherman^  for  appellee. 

Beck,  J. — I.  Defendant  owned  certain  lands  near  the 
city  of  Des  Moines,  which  it  was  believed  were  underlaid 
with  coal  in  suflBcient  quantity  to  make  its  mining  profit- 
able. He  entered  into  a  contract  with  plaintiff,  expressed  in 
a  written  instrument,  in  the  following  language: 

"Des  Moines,  Iowa,  December  14,  1883. 
"^.  W.  CJuimherSj  Esq.^  City — Dear  Sir:  You  can  pros- 
pect my  land  in  southeast  quarter  of  section  12,  78,  25,  the 
same  being  one  hundred  (100)  acres,  more  or  less;  and  if 
you  find  coal  that  justifies  putting  a  shaft  down,  I  will,  upon 
your  request,  execute  to  you  a  lease,  giving  you  the  exclusive 
right  to  mine  the  same  for  the  next  twenty  (20)  years,  at  a 
royalty  of  one-half  cent  per  bushel  for  all  coal  mined,  except 
the  slack.  Ton  are  to  commence  prospecting  during  the 
present  month,  and  to  put  down  a  shaft  of  reasonable  dimen- 
sions and  capacity  before  the  first  day  of  November  next. 
You  are  to  guaranty  a  royalty  of  $1,500  per  year,  or  sur- 
render your  lease. 

"Yery  truly  yours,  T.  E.  Brown. 
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"P.  S.  Another  lease  will  be  made  on  my  other  adjoin- 
ing lands  on  the  some  basis,  should  Mr.  Chambers  prospect 
and  desire  to  put  a  shaft  down;  and  in  either  or  both  leases 
he  is  to  have  a  reasonable  amount  of  the  surface  for  the  pur- 
poses of  operating  his  business  of  mining  and  shipping  coal. 
Prospecting  to  be  done,  and  shaft  put  down,  within  one  year. 

"T.  E.  Bbown. 

^^  Twenty -seventh  December^  1883." 

After  the  execution  and  delivery  of  the  instrument  to 
plaintiff,  he  proceeded  to  explore  and  "prospect"  for  coal 
upon  the  land,  by  boring  in  the  usual  manner.  Coal  was 
discovered  in  quantities  which  would  render  mining  profit- 
able. The  "prospecting"  was  done  within  the  time  pre- 
scribed in  the  instrument;  but,  before  the  time  allowed  for 
putting  down  a  shaft,  defendant  leased  the  land  to  another, 
or  otherwise  conferred  the  right  to  mine  the  coal  upon  other 
parties.  Plaintiff  went  upon  the  land  to  begin  work  in 
sinking  the  shaft,  but  he  and  his  hands  were  compelled  to 
leave  it  by  defendant.  He  also  made  a  demand  of  defendant 
for  a  lease,  in  pursuance  of  the  written  instrument  executed 
by  defendant  above  set  out.  Defendant  refused  to  execute 
the  lease,  or  to  permit  plaintiff  to  sink  a  shaft  for  mining. 
Plaintiff  seeks  in  this  action  to  recover  the  damages  he  has 
sustained  by  reason  of  the  failure  and  refusal  of  defendant 
to  perform  his  obligations  expressed  in  the  contract  with 
plaintiff. 

The  defendant  in  his  answer  admits  the  execution  of  the 
instrument  which  is  the  basis  of  the  action,  but,  as 
defenses  thereto,  alleges  that  one  Miller  was  intended  to 
be  a  party  to  the  contract  with  plaintiff,  and  equally  inter- 
ested therein,  and  is  therefore  a  necessary  party  to  this  suit. 
The  answer  admits  that  plaintiff  and  Miller  did  proceed  to 
"prospect"  for  and  "partially  develop"  the  coal,  but,  failing  to 
find  it  in  sufficient  quantity,  did  abandon  the  enterprise,  and 
thereby   released   defendant  of  all  obligation   to  execute  a 
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lease.  It  is  also  alleged  that,  after  plaintiff  and  Miller  had 
abandoned  the  lands,  defendant  permitted  other  persons  to 
develop  the  mines,  who  found  coal  upon  the  land  in  quan- 
tities justifying  the  prosecution  of  mining  thereon. 

II.     We  will  proceed  to  the  consideration  of  the  objec- 
tions to  the  judgment  of  the  circuit  court  in  the  order  of 
1.  PRACTioB     their  discussion  by  defendant's  counsel.     It  is 
evidencoVo      first  insisted  that  the  court  below  erred  in  refus- 
suppo   ver-     .^^  ^^  ^^^  aside  the  verdict  of  the  jury  on   the 

ground  that  it  is  not  supported  by  the  evidence.  This  objec- 
tix)n  is  based  upon  the  claim  that  the  evidence  shows  that 
plaintiff  abandoned  the  contract  with  defendant,  and  declared 
that  he  did  abandon  it,  and  did  inform  defendant  and  the 
other  witnesses  that  he  had  done  so,  or  intended  to  do  so. 
The  case  is  one  of  conflict  of  evidence,  with  the  strong  pre- 
ponderance in  favor  of  defendant, — three  witnesses  against 
one.  But  it  cannot  be  claimed,  and  we  do  not  understand 
counsel  for  defendant  to  claim,  that  there  is  no  evidence  to 
support  the  findings  of  the  jury  to  the  effect  that  there  was 
no  abandonment  on  the  part  of  plaintiff.  It  rested  with  the 
jury  to  settle  this  conflict  of  evidence,  and  we  cannot  say 
that  there  was  an  abuse  of  sound,  honest  and  intelligent  dis- 
cretion in  accepting  the  evidence  of  plaintiff  as  against  the 
contradictory  evidence.  It  may  be  remarked  that  there  are 
matters  which  tend  to  support  plaintiff's  testimony.  One 
only  need  be  mentioned:  Plaintiff  had  employed  Miller  to 
sink  certain  prospecting  holes  upon  the  land,  and  had 
advanced  certivin  sums  of  money  as  the  work  was  progress- 
ing, but  not  enough  to  fully  pay  for  it.  Defendant  had  paid 
tj  Miller,  or  to  others,  money  to  be  used  in  payment  of  the 
work,  and  there  was  probably  certain  indebtedness  for  the 
work  remaining  unpaid.  It  must  be  remembered  that  this 
work,  if  abandoned  by  plaintiff,  would  result  to  the  benefit 
of  defendant,  and  that  he  did  in  fact  receive  the  benefit  of 
the  work.  Miller  appears  to  have  been  employed  by  defend- 
ant, who,  after  plaintiff  was  superseded,  continued  to  pros- 
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ecute  the  work  of  developing  the  coal.  While  defendant 
and  his  two  witnesses  testify  to  plaintiff's  declarations  of 
his  intention  to  abandon  the  work,  none  of  them  intimate 
that  defendant  or  Miller  assented  to  it;  but,  on  the  contrary, 
they  seem  to  have  objected  to  the  proposed  action  of  plaint- 
iff, and  pressed  him  for  payment  of  the  amounts  due  for  the 
work,  which  was  for  the  benefit  of  defendant.  Surely,  if 
plaintiff  had  proposed  to  withdraw  from  the  work,  some- 
thing would  have  been  said  or  done  in  regard  to  the  money 
he  had  advanced,  and  the  other  parties  would  not  have 
pressed  him  to  make  payments  for  the  work  from  which  he 
would  have  received  no  benefit. 

III.  Counsel  for  defendant  insist  that  the  court  erred  in 
its  directions  to  the  jury  touching  the  measure  of  plaintift''s 
2.  LBASB  of  damages,  which  were  to  the  effect  that  he  is 
bSIJ^by  entitled  to  recover  the  value  of  the  privilege  or 
i^f  *dara?*"  right  he  held  under  the  contract  with  defendant, 

ages:  apecu-        i.ii       -iii       i  •       ^  »        »  »i 

lauve  proflts.  which  should  be  determined  in  view  ot  the  quan- 
tity of  coal  or  thickness  of  the  veins;  its  depth  below  the 
surface,  the  amount  of  the  royalty  to  be  paid,  and  all  other 
matters  tending  to  show  the  value  of  plaintiff's  right  to 
mine  under  the  contract.  In  our  opinion,  the  rule  of  dam- 
age announced  by  the  circuit  court  is  correct.  Under 
defendant's  offer  to  lease  the  land  after  explorations  should 
have  revealed  the  existence  of  coal,  plaintiff,  upon  accepting 
it,  had  a  property  right  in  the  coal  or  mine  in  accord  with 
the  contract.  This* right  he  could  enforce  against  defendant, 
either  by  specifically  enforcing  the  contract,  or  by  the  recov- 
ering of  damages  for  its  breach.  Plaintiff  did  accept  defend- 
ant's offer.  After  the  discovery  of  the  coal  he  demanded 
the  execution  of  the  lease,  and  permission  to  go  on  in  the 
enterprise  of  mining.  In  an  action  for  damages  for  the  non- 
performance of  defendant's  contract,  plaintiff  is  entitled  to 
recover  the  value  of  the  property  right  in  the  coal  which  he 
held  under  the  contract.  That  value  depended  upon  the  con- 
ditions specified  in  the  court's  instructions. 
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Counsel  for  defendant  insist  that,  as  plaintiff  held  nothing 
more  than  a  mere  license  to  explore  the  land  or  mine  coal, 
he  could  recover,  in  case  of  its  revocation,  nothing  more  than 
the  amount  he  had  expended  in  the  work  on  the  land.  But, 
as  we  have  seen,  plaintiff  had  something  more  than  a  lease, 
— he  had  a  right  to  mine  coal  for  twenty  years,  which  could 
only  be  terminated  by  defendant  by  the  breach  of  his  con- 
tract, and  the  deprivation  of  a  property  right  held  by 
plaintiff. 

IV.  To  determine  the  value  of  plaintiff's  right,  and  the 
damages  resulting  from  its  deprivation,  estimates  based  upon 

the  facts  disclosed  in  the  evidence  must  be  made. 

THS  SAME. 

The  quantity  of  coal  on  the  land,  the  costs  of 
mining  it,  the  royalty  to  be  paid,  and  all  other  matters  in 
evidence  bearing  upon  the  questions,  should  be  considered. 
This  does  not  require  the  estimation  of  profits;  nor  are  the 
damages  determined  in  this  way, — ascertained  by  mere  spec- 
ulation ;  the  exercise  of  imagination,  rather  than  reason  based 
upon  facts.  It  is  true  that  these  damages  may  not  be  ascer- 
tained with  certainty,  but  the  law  will  be  satisfied  with 
reasonable  approximation  to  such  results  as  may  be  reached 
upon  due  consideration  of  all  the  facts  of  the  case. 

V.  The  court  directed  the  jury  to  consider  the  opinion 
of  witnesses  touching  the  value  of  plaintiff's  right.  A 
3. : .  farmer  would  be  able  to  estimate  the  value  of  a 

testimony?^^  crop  of  corn,  or  the  value  of  a  lease  upon  a  farm 
to  run  for  twenty  years,  and  a  lumberman  could  estimate  the 
value  of  the  timber  upon  a  tract  of  land.  Surely,  an  oper- 
ator in  coal  mines,  knowing  the  thickness  of  a  vein  of  coal, 
its  convenience  to  transportation  and  to  market,  and  the 
like,  could  approximately  estimate  the  value  of  a  lease  of 
the  land  for  mining  purposes.  In  our  opinion,  these  elemen- 
tary principles  sufficiently  sustains  the  court's  instructions, 
which  were  in  accord  therewith,  upon  the  question  of  dam- 
ages. 

VI.  The  defendant  offered  evidence  to  show  that  it  was 
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understood  by  the  parties  at  the  time  the  contract  was  signed 
4.  comtbaot:  ^7  defendant  that  Miller  was  to  be  interested  in 
Sto!  to\'ary  it  as  a  partner  of  plaintiff's.  The  instrument 
*'  speaks  for  itself,  and  cannot  be  altered  or  changed 

by  evidence  of  prior  or  contemporaneous  oral  agreement  or 
understanding.  By  the  contract,  plaintiff  is  alone  interested 
on  his  side  thereof.  It  is  very  plain  that  oral  evidence  show- 
ing that  Miller  was  a  party  to  the  contract  would  change  or 
vary  it.  This  the  law  will  not  permit.  It  is  not  the  case  of 
the  acquisition  of  an  interest  by  Miller  after  his  contract 
was  executed  by  defendant,  but  a  claim  that  Miller,  all  the 
time,  was  one  of  the  contracting  parties.  This  directly  varies 
the  contract,  and  parol  evidence  to  that  effect  is  not  com- 
petent.    It  was  rightly  excluded  by  the  circuit  court. 

VIL  Two  instructions  as  to  the  preponderance  of  the 
evidence  and  the  burden  of  proof  are  complained  of,  on  the 
ground  that  they  are  not  relevant  to  the  facts  of  the  case. 
It  is  not  claimed  that  they  are  incorrect  as  rules  of  law.  We 
cannot  concur  in  defendant's  objection.  There  was  such  a 
conflict  of  evidence  as  demanded  directions  given  by  the 
court  as  to  what  constitutes  preponderance  of  evidence. 
The  instruction  as  to  the  burden  of  proof  was  applicable  to 
evidence  given  by  plaintiff  as  well  as  by  defendant.  We 
think  there  is  no  error  in  the  instructions. 

We  have  considered  all  the  questions  presented  in  the  case, 

and  reach  the  conclusion  that  the  judgment  of  the  circuit 

court  ought  to  be 

Affirmed. 
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j  «9  220       1.  Will:   construction:   life  estate:  enforcement  of  jttdombnt 
1 121     72  AGAINST  REBCAiKDER-HAN.    A  testator  in  bis  will  used  this  lan^oage: 

•*  I  give  and  bequeath  unto  my  beloved  wife  all  my  estate,  both  personal 
and  real,  duringr  her  natural  life,  and  that  after  her  death  all  the  prop- 
erty aforesaid  to  her  bequeathed,  or  so  much  thereof  as  may  remain 
unexpended,  to  be  equally  divided  among  my  legal  heirs,  or  their  legal 
representatives."  He  afterwards,  by  tx)dicil,  provided  that  his  wife's 
mother  should  be  supported  "  out  of  the  property  willed  unto  my  beloved 
wife."  Held  that  the  widow  took  only  a  life  estate  in  the  realty,  and 
that  a  sale  and  conveyance  of  the  realty  by  her  to  the  plaintiff  did  not 
operate  to  convey  the  remainder  bequeathed  to  the  heirs,  and  that  plaint- 
iff could  not  enjoin  the  sale  of  such  remainder  in  satisfaction  of  a  judg- 
ment against  the  heirs. 

Ajypeal  from  Tama  Circuit  Cowrt. 

Friday,  Juira  18. 

Action  in  equity  to  restrain  the  defendants  from  selling 
a  certain  quarter  section  of  land  on  execution.  The  facts 
disclosed  by  the  petition  are  that  Peter  Overmier  died  in 
January,  1861,  seized  of  the  property  in  question,  and  leav- 
ing surviving  him  the  plaintiff  Eleanor  Overmier^  his 
widow,  and  three  sons.  He  executed  a  will  prior  to  his 
death,  which  contains  the  following  bequest:  "I  give  and 
bequeath  unto  my  beloved  wife,  Eleanor,  all  my  estate,  both 
personal  and  real,  during  her  natural  life,  and  that  after  her 
death  all  the  property  aforesaid  to  her  bequeathed,  or  so 
much  thereof  as  may  remain  unexpended,  to  be  equally 
divided  among  my  legal  heirs,  or  their  legal  representatives." 
He  subsequently  executed  a  codicil,  by  which  he  provided 
that  his  wife's  mother  should  be  supported  out  of  the  prop- 
erty devised  to  his  wife.  The  will  was  duly  admitted  to 
probate.  Subsequently  the  widow  executed  a  conveyance  of 
the  property  to  the  plaintiff  Henry  Greve,  but  before  the 
conveyance  was  executed  defendants  obtained  a  judgment  in 
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the  circuit  court  against  two  of  the  eons  of  the  testator,  and 
they  were  about  to  sell  the  premises  on  execution  for  the 
satisfaction  of  this  judgment  when  this  suit  was  instituted. 
The  petition  was  presented  to  the  circuit  judge  in  vacation, 
and  he  made  an  order  for  the  issuance  of  a  temporary  writ 
of  injunction  restraining  defendants  from  selling  any  portion 
of  the  premises  on  said  execution.  At  the  next  term  of  the 
court  defendants  filed  a  demurrer  to  the  petition,  but  the 
same  was  overruled.  They  then  filed  a  motion  for  a  modifi- 
cation of  the  injunction.  This  motion  was  sustained  and 
the  injunction  was  so  modified  as  to  restrain  only  the  sale  of  an 
undivided  one-third  of  the  liEind,  and  the  life-estate  of  said 
Eleanor  Overmier  in  the  remaining  two-thirds.  From 
this  order  plaintiffs  appeal. 

Struhle  <&  Ki/rme  for  appellants. 

Stivers  <k  Louthan^  for  appellees. 

Reed,  J. — The  circuit  court  held  that  the  will  conferred 
upon  the  widow  an  estate  for  life  only,  and  that  she  was  not 
empowered  by  it  to  alienate  the  real  estate.  There  can  be 
no  doubt,  we  think,  of  the  correctness  of  the  holding  as  to 
the  estate  created  by  the  devise.  The  language  of  the 
bequest  is:  "I  give,  devise  and  bequeath  unto  my  *  * 
*  wife,  Eleanor,  all  my  estate,  both  personal  and 
real,  during  her  natural  life."  Words  could  hardly  have 
been  chosen  which  would  have  expressed  with  more  clear- 
ness and  certainty  than  this  language  does  the  intention  to 
limit  the  estate  conferred  to  the  life  of  the  devisee;  and  the 
same  purpose  is  indicated  by  the  langauge  following  this 
bequest,  which  is  a  devise  over,  to  the  heirs  at  law,  of  the 
remainder.  The  codicil  contains  the  following  language: 
*' Whereas,  I,  Peter  Overmier,  *  *  *         j^ave 

made  my  last  will  in  writing,  *  *  *  and  have 
thereby  willed  my  beloved  wife,  Eleanor,  all  my  property. 


Digitized  by 


Google 


223  SUPREME  COURT  OF  IOWA, 

Greve  et  al.  t.  Camery  &  Son. 

both  personal  and  real,  now  I  do  by  this,  my  writing,  which 
I  hereby  declare  to  be  a  codicil  to  my  said  will,  to  be  taken 
as  a  part  thereof,  will  that  Mary  Hintz  (my  wife's  mother) 
shall  be  supported  out  of  the  property  willed  unto  my  beloved 
wife,  Eleanor,  during  her  natural  life."  And  it  is  argued 
that  this  language  indicates  an  intention  by  the  testator  to 
confer  an  absolute  estate  on  the  widow.  It  is  true  that  the 
bequest  to  the  widow  is  spoken  of  in  the  codicil  as  an  abso- 
lute devise  of  all  the  property  to  her.  The  purpose  of  the 
testator,  however,  in  Executing  the  codicil,  was  to  make  a 
provision  for  the  support  of  Mary  Hiutz  during  her  natural 
life,  and  the  reference  to  the  devise  to  the  widow  was  for  the 
purpose  of  indicating  the  estate  which  he  intended  to  charge 
with  that  support.  The  effect  of  the  codicil  was  to  charge 
the  estate  devised  to  the  widow  with  the  support  of  Mary 
Hintz  during  her  natural  life;  and  if  she  had  survived  the 
widow,  the  heirs  at  law  would  probably  have  taken  the 
remainder  charged  with  that  duty.  But  the  estate  was  not 
enlarged  or  otherwise  affected  by  the  codicil,  and  its  nature 
and  extent  must  be  determined  solely  from  the  language  of 
the  bequest  by  which  it  was  created. 

There  is  no  provision  of  the  will  which  expressly  empowers 
the  widow  to  alienate  the  real  estate.  The  devise  over  to  the 
heirs  at  law,  however,  is  of  **all  the  property  aforesaid  to 
her  (the  widow)  bequeathed,  or  so  much  thereof  as  may 
remain  unexpended."  It  is  contended  that  it  was  the  inten- 
tion of  the  testator  that  his  wife,  as  well  as  her  mother, 
should  have  a  support,  during  her  life-time,  out  of  the  estate; 
and  that  this  was  the  right  intended  to  be  conferred  upon 
lier,  and  that,  as  a  consequence,  she  had  the  right  to  make 
any  disposition  of  the  property  which  might  be  necessary  to 
give  effect  to  that  intention.  It  is  argued  that  the  words  in 
the  devise  over  to  the  heirs,  "  or  so  much  thereof  as  may 
remain  unexpended,"  clearly  indicate  that  the  testator  had  it 
in  mind,  when  he  executed  the  will,  that  the  expenditure  of 
the  property  would  or  might  be  necessary  for  the   use   to 
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which  it  was  to  be  devoted  before  the  right  of  the  residuary 
legatees  should  accrue  under  the  will,  and  that  the  right  by  the 
widow  to  dispose  of  it  fully  and  absolutely  should  therefore 
be  implied.  The  uniform  holding  of  the  courts  is  that  effect 
will  be  given,  in  the  construction  of  a  will,  to  the  intention 
of  the  testator,  as  that  intention  is  gathered  from  the  provis- 
ions of  the  instrument,  if  that  can  be  done  under  the  set- 
tled rules  of  law;  and,  if  the  will  before  us  was  a  devise  of 
personal  property  alone,  there  would  perhaps  be  but  little 
difficulty  in  determining  what  were  the  intentions  of  the  tes- 
tator with  reference  to  it.  By  the  devise  the  widow 
acquired  the  right  to  the  use  and  enjoyment  of  the  personal 
property  belonging  to  the  estate  during  her  life.  The  nature 
of  the  property,  and  the  right  conferred  upon  her  with  refer- 
ence to  it,  negatives  the  idea  that  it  was  to  be  preserved  in 
specie  for  the  heirs  at  law  at  her  death. 

The  testator,  we  infer,  was  a  farmer,,  and  a  portion  of  the 
the  personal  estate  probably  was  the  stock  upon  his  farm. 
The  right  of  the  widow  to  sell  this  stock  when  it  should  be 
fit  for  the  market,  and  to  use  the  proceeds  for  her  own  sup- 
port and  the  support  of  her  mother,  would  be  implied  neces- 
sarily from  the  terms  of  the  will,  and  the  right  to  the  use 
and  enjoyment  of  the  personal  estate  which  is  conferred  upon 
lier  by  the  devise  perhaps  would  necessarily  carry  with  it  the 
right  to  make  absolute  disposition  of  it.  An  intention  by 
the  testator  to  confer  the  right  to  make  such  disposition  of 
it  is  implied  necessarily  from  the  terms  of  the  bequest. 
But  we  think  no  such  intention  with  reference  to  the  real 
estate  can  be  implied  or  presumed  from  the  terms  of  the 
will.  The  bequest  conferred  upon  the  widow  the  right  to 
the  use  of  the  real  estate,  and  to  the  rents  and  profits  thereof, 
during  her  life.  It  conferred  upon  her  an  estate  therein 
which  was  of  value,  and  was  capable  of  being  alienated  by 
proper  conveyance.  The  testator  conferred  upon  her  all  the 
ri'^'hts  and  powers  pertaining  to  an  estate  for  life.  But  it  is 
not  to  be  presumed,  we  think,  that  he  intended  any  thing 
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more  than  this.  The  right  to  alienate  the  real  estate  is  not 
essential  to  the  enjoyment  of  the  right  conferred,  and  we 
cannot  presume  that  the  testator  intended  to  confer  such 
right. 

Affirmed. 


*The  State  v.   Reinhabtz. 

1.  Evidence:   crbdibilttt  of  wmrEss:   indugbhents  to  attend. 

Where  a  witness  from  beyond  the  state  had  testified  in  a  criminal  case 
that  he  appeared  in  obedience  to  a  subpcsna  served  on  him,  that  he  came 
a  great  distance,  and  that  there  was  no  arrangement  to  pay  him  any- 
thing more  than  he  was  entitled  to  under  the  subpoena,  questions  in 
regard  to  inducements  held  oat  to  him  by  citizens  of  this  state  to  attend 
the  trial  were  properly  excluded,  where  the  object  was  to  impair  the 
credibility  of  the  witness. 

2.  Intoxicating  Liquors:  unlawful  giving:  instruction.  In  a  pros- 

ecution for  the  violation  of  the  prohibitory  liquor  law,  the  court  instructed 
as  follows:  "The  statute  expressly  requires  courts  and  jurors  to  con- 
strue it?  provisions  so  as  to  prevent  evasion,  and  so  as  to  cover  the  act  of 
giving  as  well  as  sellinsr.'*  Held  correct,  where  a  witness  testified  that 
he  drank  beer  at  defendant's  saloon  and  did  not  pay  for  it,  and,  while  he 
supposed  a  companion  paid  for  it,  he  was  not  positive. 

Appeal  from  Mitchell  District  Court 

Friday,  June  18. 

The  defendant  was  convicted  of  the  crime  of  selling  intox- 
icating liquor  in  violation  of  law,  and  now  appeals  to  this 
conrt. 

Z.  3f.  Ryce  and  F.  F.  Cofin^  for  appellant. 

A.  J.  Baker^  Attorney-general^  for  the  state. 

Adams,  Cn.  J. — I.     One  Thurston  was  examined  as  a  wit- 
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ness  in  behalf  of  the  state.     He  testified  that  he  came  from 

1.  bvidekcb:  Dakota,  a  distance  of  700  miles,  to  testify  at  the 
wun^Ma-^'  trial  of  the  case;  that  he  did  so  in  obedience  to  a 
attend:  subpoena  served  on  him  in  Pakota;  and  that  there 

was  no  arrangement  to  pay  him  anything  more  than  he  was 
entitled  to  nnder  the  subpoena.  On  cross-examination  a  ques- 
tion was  asked  in  the^e  words:  "Did  you  receive  any  com- 
niuuiciition,  by  way  of  letter,  from  any  citizen  or  citizens  here, 
rxiqueiting  or  urging  your  attendance  at  this  trial?"  On  objec- 
tion by  the  state,  the  question  was  excluded,  and  we  think 
rightly.  Such  request,  if  shown,  would  have  no  tendency  to 
impair  the  credibility  of  the  witness. 

II.  The  defendant  asked,  on  cross-examination,  a  question 
in  tliese  words:     "Did  you  not  receive  a  commnnication  from 

citizens  here,  urging  you  to  be  here  at  this  trial, 
and  holding  out  to  you  special  inducements  if 
you  would  come?"  This  question  the  court  excluded,  on 
objection  by  the  state,  and  we  think  rightly.  The  witness 
had  already  testified  that  there  was  no  arrangement  to  pay 
him  anything  more  than  he  was  entitled  to  under  the  sub- 
l>oena.  If  any  inducements  were  offered  other  than  of  a  pecu- 
niary character,  we  cannot  assume  that  they  were  of  an  objec- 
tionable character,  and  especially  as  there  is  nothing  in  the 
question  itself  to  suggest  that  they  were. 

III.  The  court  gave  an  instruction  in  these  words:     "The 
statute  expressly  requires  courts  and  jurors  to  construe  its 

2.  iifToxicAT-  provisions  so  as  to  prevent  evasion,  and  so  as  to 
iuiawrui''Sv-  <^ver  the  act  of  giving  as  well  as  selling."  The 
tiou.*"*^™^'    defendant  contends  that  this  instruction  is  wrong 

because  there  was  no  evidence  of  giving.  But  the  witness 
testified  that  he  drank,  at  the  defendant's  saloon,  beer  served 
by  the  defendant,  and  did  not  pay  for  it,  and,  while  he  sup- 
posed a  companion  paid  for  it,  he  was  not  positive.  The 
court  did  not  err. 

IV.  The  defendant  contends  that  the  verdict  is  not  sus- 
tained  by  the  evidence.     We  think  that  the  verdict  is  not 
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only  sastained,  bat  could  not  properly  have  been  otherwise. 
We  have  examined  the  entire  record,  and  find  no  error. 

Affibmed. 


118  ^  Paob  et  al.  v.  Saokett  et  al. 


1.  Pleading:  amendment  of  answer:  bkttino  up  countbr-clatm 
AFTER  CAUSE  DISMISSED.  Code,  §  2S46,  provides  that,  "in  any  case 
where  a  counter-claim  has  been  filed,  the  defendant  shall  have  the  ri^ht 
to  proceed  to  the  trial  of  his  claim,  although  the  plaintiff  may  have  dis- 
missed his  action,  or  failed  to  appear.**'  But  the  statute  does  not  con- 
template that  the  defendant  may,  by  pleadings  subsequent  to  the  dis- 
missal,  introduce  causes  of  action  not  before  involved  in  the  case. 

Appeal  from  Pottawattamie  Circuit  Court, 

Feiday,  June  18. 

•  Action  to  recover  damages  for  the  wrongful  use  of  a  trade- 
mark for  flour,  and  for  other  wrongs.  Plaintiffs  dismissed 
their  action,  and  subsequently  defendants  filed  an  amendment 
to  their  answer,  setting  up  a  counter-claim,  and  separate 
aiswers,  setting  up  separate  counter-claims  in  favor  of  the 
defendants  severally.  These  separate  answers  and  amended 
answer  were  stricken  from  the  files  on  motion  of  plaintiffs. 
Defendants  appeal. 

Lyman  c&  Ilunter^  for  appellants. 

No  appearance  for  appellees. 

Beck,  J. — I.  The  original  answer  of  defendants,  among 
other  defenses,  sets  np  a  counter-claim  for  damages  accruing 
to  them  on  account  of  the  violation  of  a  contract  by  plaint- 
iffs to  furnish  flour  to  dstbadants.  The  plaintiff^s  filed  witli 
their  petition  numerous  interrogatories  to  be  answered  by 
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defeDd^nts.  Exceptions  were  taken  to  them  by  defendants, 
two  only  of  which  were  sustained.  The  defendants  did  not 
answer  the  interrogatories  held  good  by  the  court.  The  plaint- 
iifs  in  vacation  dismissed  their  action.  At  the  next  term 
defendants  filed  an  amendment  to  their  answer,  setting  up  a 
counter-claim  in  favor  of  the  defendants  collectively  for  dam- 
ages sustained  by  them  on  account  of  the  wrongful  use  by 
plaintiffs  of  the  identical  trade-mark  brought  in  question  in 
plaintiffs'  petition,  which  the  amended  answer  alleges  was 
acquired  and  owned  by  defendants.  Each  defendant  also  sepa- 
rately set  up  a  counter-claim,  in  an  amended  answer,  to  recover 
of  plaintiffs  for  malicious  prosecutions  against  defendants 
severally,  for  unlawfully  using  sacks  of  plaintiffs  whereon 
was  stamped  the  trade-mark  in  question,  for  the  sale  of  flour 
of  an  inferior  grade,  etc.  The  separate  answers  show  that 
each  of  defendants  was  indicted,  but  upon  trial  was  acquit- 
ted. Plaintiffs,  after  these  pleadings  were  filed,  moved  the 
court  that  defendants  be  ordered  to  answer  the  interrogato- 
ries tiled  with  the  petition,  and  to  strike  the  amended  answer 
and  separate  answers  of  defendants,  on  the  grounds,  as  we 
understand  the  motion,  that  the  defendants  were  in  default 
in  failing  to  answer  the  interrogatories,  and  that  the  plead- 
ings in  question  presented  new  counter-claims  not  set  up  in 
the  original  answer,  which  are  based  upon  different  and  addi- 
tional causes  of  action.  The  motion  to  strike  was  sustained, . 
but  the  ground  of  the  ruling  is  not  shown  in  the  abstract; 
and  it  is  not  shown  that  the  court  below  ruled  upon  the 
motions  requiring  the  defendants  to  answer  the  interroga- 
tories. We  need  not  determine  any  question  involving  the 
default  of  the  defendants  in  failing  to  answer  these  interrog- 
atories. 

II.  We  think  the  circuit  court  rightly  struck  the  amended 
and  separate  answers  of  defendants,  for  the  reason  that  they 
pleaded  new  causes  of  action  against  plaintiffs,  upon  which 
defendants  based  their  claim  to  recover  against  plaintiffs. 
The  counter-claim  first  pleaded  was  based,  as  we  have  pointed 
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ont,  upon  a  cause  of  action  different  from  and  not  involved  in 
the  causes  of  action  pleaded  by  the  amendment  and  separate 
answers.  The  defendants'  answers,  finally,  presented  distinct 
counter-claims,  each  of  which  could  have  supported  an  action. 
The  amendment  and  separate  answers  presented  entirely  new 
ones. 

Code,  §  2846,  provides  that,  "in  any  case  where  a  counter- 
claim has  been  filed,  the  defendant  shall  have  the  right  to  pro- 
ceed to  the  trial  of  his  claim,  although  the  plaintiff^  may  have 
dismissed  his  action,  or  failed  to  appear."  Except  for  this 
statute  the  dismissal  of  an  action  would  end  all  proceedings 
in  the  case,  and  a  counter-claim  pleaded  therein  could  not  be 
tried,  but  would  be  regarded  as  dismissed.  But  the  provision 
surely  was  not  intended  to  authorize  the  trial  of  new  causes 
of  action,  in  favor  of  defendant,  not  set  up  before  the  dis- 
missal. The  provision  clearly  contemplates  the  trial  of  a 
counter-claim  pleaded  before  the  dismissal  of  the  action,  and 
reaches  no  further.  It  does  not  contemplate  that  the  defend- 
ant may,  by  pleadings  subsequent  to  the  dismissal,  introduce 
causes  of  action  not  before  involved  in  the  case.  The  plaint- 
iff*, in  dismissing  a  cause,  is  doubtless  always  moved  by  con- 
siderations arising  upon  the  issues  and  condition  of  the  case 
existing  when  he  abandons  it.  It  would  be  unjust  and  oppress- 
ive to  require  him  to  litigate  in  that  case  new  and  difterent 
causes  of  action  of  which  he  had  no  notice  in  the  pleadings 
prior  to  the  dismissal. 

It  is  our  conclusion  that  the  court  below  rightly  struck 
from  the  files  defendants'  new  pleadings. 

Affirmed. 
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ToMBLiN  V.  Callen  et  al.  ani>  Nelson,  Intebvenob. 

1.  Contract:  saleofgbain:  future  delivery:  payment  of  differ- 

ences: TAUDiTY.  C!ontract8  for  the  future  delivery  of  grain,  where  a 
delivery  in  fact  i?  contemplated,  are  legitimate,  even  though  the  parties 
may  at  the  same  time  contemplate  the  possibility  of  a  settlement  by  a 
payment  of  the  differences  between  the  contract  price  and  the  market 
price  without  the  deUveiy  of  the  grain;  and  the  evidence  in  this  case 
(see  opinion)  held  not  to  establish  that  the  contract  in  question  was 
other  than  this. 

2.  Pledge:  collateral  security:  authority  of  pledgor.    Where 

plaintiff,  who  was  the  payee  and  holder  of  the  note  and  mortgage  in 
suit,  indorsed  them  in  blank  and  delivered  them  to  her  son  to  raise 
money  upon,  for  use  in  his  business,  and  he  pledged  them  to  secure  an 
antecedent  debt  of  his,  held  that,  if  there  was  any  deviation  from  the 
understanding  between  him  and  his  mother,  it  was  an  immaterial  one, 
and  did  not  affect  the  rights  of  one  who  came  to  be  an  innocent  holder 
for  value  of  the  securities. 

Appeal  from  Mills  Cirouit  Court. 

Fbiday,  June  18. 

Aotion  in  equity  upon  a  promissory  note  and  mortgage 
executed  by  the  defendant  Callen.  He  answered,  admitting 
the  execution,  but  averring  that  he  had  been  notified  that 
Murray  Nelson  claimed  to  be  the  owner  of  the  note  and  mort- 
gage, and  had  possession  of  the  same.  Murray  Nelson  inter- 
vened, setting  up  his  possession  and  ownership,  and  asking 
for  a  decree  of  foreclosure.  The  case  came  on  for  trial,  as 
between  the  plaintiff  and  the  intervenor,  and  decree  was  ren- 
dered for  the  plaintiff.     The  intervenor  appeals. 

Smith  McPheraoTh  and  Hepburn  cfe  Thtimmel^  for  appel- 
lant. 

John  Y.  Stoney  for  appellee. 

Adams,  Ch.  J. — The  note  and  mortgage  in  question  were 
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executed  to  the  plaintiff,  Mary  C.  Tomblin.     Afterwards  the 


f^ 


plaintiff,  at  the  request  of  her  son,  D.  M.  Tomb- 
saieof  erain':  lin,  indorsed  the  same  in  blank,  and^  delivered 
cpy:  payment  them  to  him  to  enable  him  to  pledge  the  same  as 

of  differences:  .       ,  .  -^        o 

validity.  collateral  security  in  his  business  transactions. 
Tomblin  delivered  them  as  collateral  security  for  a  promissory 
note  executed  by  him  to  the  defendants  E.  B.  Stephens  &  Co., 
and  the  latter  sold  and  transterred  the  note  and  mortgage  so 
pledged  to  the  intervener,  Murray  Nelson,  who  stilUiolds  the 
same.  The  plaintiff's  contention,  however,  is  that  the  trans- 
action between  her  son  and  E.  B.  Stephens  &  Ci^  never  had 
any  validity;  that  the  latter,  accordingly,  never  acquired  any 
interest  in  the  note  and  mortgage;  and  that,  having  no  inter- 
est, they  could  not  transfer  any  to  the  intervenor. 

The  fact  appears  to  be  that  E.  B.  Stephens  &  Oo.  were,  at 
the  time  of  the  transaction  in  question,  commission  mer- 
chants, doing  business  in  the  city  of  Chicago,  and  were  en- 
gaged in  making  contracts  on  commission  for  the  purchase  and 
sale  of  grain.  They  had  made  several  such  contracts  for  D. 
M.  Tomblin,  and  most  of  them  had  been  settled  and  closed  out 
without  the  actual  delivery  of  any  grain,  and  by  a  payment 
of  differences^  so  called;  that  is,  by  a  payment  by  the  losing 
party  of  enough  to  put  the  other  party  in  as  good  condition 
as  he  would  have  been  in  if  there  had  been  a  delivery.  It 
seems  also  that  E.  B.  Stephens  &  Co.  became  responsible  for 
the  carrying  out  of  these  contracts,  and  had  a  right  to  look  to 
the  buyer  or  seller,  as  the  case  might  be,  for  indemnity.  In 
October,  1878,  the  transactions  between  Tomblin  and  E.  B. 
Stephens  &  Co.  had  been  such  that  it  was  understood  between 
them  that  Tomblin  was  indebted  to  them  in  the  sum  of 
$1,712.94.  Tomblin  gave  them  his  note  for  that  amount, 
and  pledged  the  Callen  note  and  mortgage  in  question  as 
collateral. 

The  plaintiff  claims  that  the  transactions  out  of  which 
Tomblin 's  pretended  iodebtedness  arose  were  gambling  trans 
actions,  in  that  they  ware  not,  as  they  purported  to  be  upon 
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their  face,  contracts  for  the  sale  and  delivery  of  grain,  but, 
virtually,  bets  in  relation  to  the  future  market  price  of  grain 
in  Chicago,  It  is  a  matter  of  general  information  that  many 
ostensible  transactions  ingrain  are  of  a  purely  gambling  and 
criminal  character.  The  wide-spread  ruin  produced  shows 
them  to  be  among  the  greatest  of  evils.  Where  their  true 
character  is  discovered,  courts  should  promptly  condemn 
them,  and  hold  them  void.  But  they  need  to  proceed  with 
caution.  In  the  movement  of  the  grain  of  the  country,  con- 
tracts for  future  delivery  are,  to  some  extent,  a  necessity,  and 
they  areas  legitimate  as  any  other;  and  that,  too,  though  the 
parties  may  contemplate  the  possibility  of  a  settlement  by  a 
payment  of  diflferences.  The  real  intention  of  the  parties, 
of  course,  must  determine  the  character  of  the  transaction, 
and  in  arriving  at  the  intention  we  must  be  governed  by  the 
evidence,  and  not  by  conjectures  based  upon  our  knowledge 
of  other  contracts. 

In  First  Nafl  Bank  of  Lyons  v.  Oskaloosa  Packing 
Co.^  66  Iowa,  41,  a  contract  was  found  to  be  a  gambling  con- 
tract. It  is  Insisted  by  the  plaintiff  that  the  facts  in  that 
case  were  essentially  like  the  .facts  in  this.  But  that  case  dif- 
fers from  this.  That  case  was  an  action  at  law,  and  we  could 
not  S3t  aside  the  verdict  of  the  jury  if  there  was  any  evi- 
dence to  sustain  it,  and  we  thought  there  was.  Besides,  the 
evidence  in  that  case  differed  materially  from  the  evidence  iu 
this.  In  that  case  no  one  of  the  commission  merchants  was 
put  upon  the  stand.  In  this  case  E.  B.  Stephens  testified  in 
these  words:  "There  is  a  class  of  trade,  not  recognized  by 
the  board  of  trade,  known  as  'puts  and  calls.'  None  of  our 
trades  for  Mr.  Tombliu  were  of  this  class,  but  intended  for 
an  actual  delivery  of  the  property  bought  or  sold."  The  evi- 
dence also  discloses  the  name  of  the  other  party  to  the  con- 
tracts; and  that  the  understanding  was  that  E.  B.  Stephens  & 
Co.  made  themselves  responsible,  with  the  right  to  look  to 
Tomblin  for  indemnity. 

It  is  to  be  observed,  too,  that,  while  Tomblin  testifies  to  the 
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effect  that  there  was  no  understanding  that  grain  was  to  be 
delivered,  he  does  not  testify  to  a  word  as  having  passed  be- 
tween him  and  E.  B.  Stephens  &  Co.  tending  to  show  that 
E.  B.  Stephens  &  Oo.'s  understanding  was  that  grain  was  not 
to  be  delivered  if  called  for,  or  that  the  transaction  was  differ- 
ent in  any  respect  from  what  it  purpDrted  to  be  upon  its  face. 
It  seems  to  us  that,  weighing  the  evidenc3  in  this  case  as  we 
weigh  evidence  in  other  cases,  it  is  impossible  to  say  that 
there  is  a  preponderance  in  favor  of  the  plaintiff  who  sets 
up  the  illegality  of  the  transaction  in  question.  The  case  is 
not  substantially  unlike  Marry  v.  OjheUree^  59  Iowa,  435. 
The  plaintiff,  however,  insists  that  the  evidence  shows  that 
Tomblin  was  intrusted  with  the  note  and  mortgage  only  for 

the  purpose  of  raising  money  upon  them;  that 
^ccJia^erafse-  i»  p'^^g'^^ff  them  for  an  antecedent  debt  he 
thorityo?"      exceeded  his  power;  and  that,  by  reason  of  such 

fact,  the  intervenor  acquired  no  interest  in  them. 
The  evidence  upon  the  point  is  the  testimony  of  Tomblin, 
which  is  in  these  words:  "My  mother  put  her  signature  on 
the  back  of  the  mortgage  and  note  because  I  asked  her  to. 
I  told  her  I  wanted  to  gat  some  money.  She  did  it  to  enable 
me  to  use  it."  The  essential  fact,  so  far  as  the  plaintiff  is 
concerned,  is  that  she  delivered  the  note  and  mortgage  to  her 
son,  to  be  used  by  him  in  pledging  the  same  as  collateral  secur- 
ity. No  question  could  have  been  raised  if  he  had  borrowel 
money  upon  them  to  pay  the  debt  in  question.  But,  so  far 
as  we  can  see,  it  w.is  a  matter  of  indifference  to  the  plaintiff 
whether  her  son  did  that,  or  left  the  debt  unpaid,  and  pledged 
the  note  and  mortgage  to  secure  it.  We  think,  then,  that  if 
there  was  any  deviation  by  Tomblin  from  the  understanding 
between  him  and  his  mother,  it  was  not  a  material  one,  and 
did  not  affect  the  rights  of  E.  B.  Stephens  &  Oo.,  nor  that 
of  the  intervenor. 

In  our  opinion,  the  plaintiff's  claim  should  have  been 
denied,  and  a  decree  entered  in  favor  of  the  intervenor,  as 
pmyed  in  his  petition.  Reversed. 
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Bush  et  al.  v.  The  City  op  Dubuque  et  al. 

1.  Certiorari:  injunction:  delay  i»  issuing  writs:  no  fault  op 

PLAINTIFFS,  Where  a  petition  for  certiorari  and  injunction  was  filed 
with  due  diligence,  but  the  writs  thereon  were  delayed  on  account  of  the 
disqualification  of  the  jnd^  to  take  cognizance  of  the  case,  held  that 
plaintiffs  lost  no  right  by  the  delay. 

2.  Cities  and  Towns:   filling  wet  lots:  limit  of  authobitt: 

ASSESSMENT  OP  COST  UPON  OWNERS:  RIGHT  TO  NOTICE  AND  HEAR- 
ING. The  owners  of  city  lots  have  the  right  to  maintain  their  surface 
at  any  grade  they  may  desire,  so  long  as  they  cre'atc  or  maintain  no 
nuisance  by  doing  so;  and  where  a  lot  is  so  low  as  to  become  a  nuisance 
by  reason  of  its  retaining  stagnant  water,  the  city  has  no  authority  to 
cause  it  to  be  raised  any  higher  than  necessary  for  the  abatement  of  the 
nuisance;  nor  has  a  city  any  authority  to  cause  such  lots  to  be  filled  at 
the  expense  of  the  owners,  without  first  giving  them  due  notice  and  an 
opportunity  to  be  heard.  Oatch  t?.  The  City  of  Des  Moines^  63  Iowa, 
718,  and  other  cited  cases,  followed  in  principle. 

3.  Injunction:  parties  defendant:  costs.    Where  the  doing  of  cer- 

tain work  under  the  direction  of  a  city  council  is  ei^'oined,  the  person 
employed  to  do  the  work  is  a  proper  party  defendant,  but  where  he 
makes  no  defense  no  costs  should  be  taxed  against  him. 

Appeal  from   Duhuque  Circuit  Court, 

Saturday,  June  19. 

The  plaiutiifd  are  the  owners  of  some  ten  or  eleven  lots 
fronting  on  Main  street,  in  the  city  of  Dubuque.  The  sur- 
face of  these  lots  is  much  below  the  level  of  Main  street, 
and  the  city  council,  by  a  resolution,  ordered  that  the  lots  be 
filled  by  plaintiffs  to  a  level  with  Main  street,  and  that,  on 
the  failure  of  plaintiffs  to  fill  the  lots  within  a  prescribed 
time,  the  work  should  be  done  by  the  city,  and  the  expense 
thereof  charged  to  the  plaintiffs,  and  made  a  lien  upon  the 
lots.  The  plaintiffs  did  not  comply  with  the  resolution, 
whereupon  the  work  was  let  by  the  city  council  to  a  con- 
tractor who  WAS  proceeding  to  execute  the  mandate  of  the 
council  when  this  action  in  certiorari  was  commenced  and 
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the  prosecution  of  the  work  was  enjoined.  Upon  a  trial  in 
the  circuit  court  a  judgment  was  entered,  setting  aside  and 
annulling  the  said  resolutions  and  orders  of  the  city  council. 
Defendants  appeal. 

Powers  ds  Lacy  and  D,  J,  Linehan^  for  appellants. 

Utt  Bros,  and  J.  G,  Bi^own^  for  appellees. 

RoTHRocK,  J. — I.  The  city  of  Dubuque  is  acting  under 
a  special  charter.  By  chapter  90  of  the  Acts  of  the  Nine- 
1.  cERTTo-  teenth  General  Assembly  it  was  enacted  (section 
function":' de-  1)  that  all  citics  acting  under  a  special  charter 

lay  in  Issuing     /    , ,    ,  ^  ,  •  !• 

writs:  no        shall  have  power  to  cause  any  lot  or  piece  oi 
fault  of  1       ,.,.,.,.     .  f .   , 

piaintufs.  land  within  their  limits,  on  which  water,  at  any 
time,  becomes  stagnant,  to  be  filled  up  or  drained  in  such  a 
manner  as  may  be  directed  by  a  resolution  of  the  city  coun- 
cil; and  the  owner,  or  his  agent,  of  such  lot  or  piece  of  land 
shall,  after  service  of  a  copy  of  such  resolution,  or  after  a 
pi7blication  in  some  newspaper  of  general  circulation  in  such 
city  for  two  consecutive  weeks,  comply  with  the  directions 
of  such  resolution  within  the  time  therein  specified;  and,  in 
case  of  a  failure  or  a  refusal  so  to  do,  it  may  be  done  at  the 
expense  of  such  city,  and  the  amount  of  money  so  expended 
shall  be  a  debt  due  from  the  owner  of  such  lot  or  piece  of 
hmd  to  said  city,  and  shall  also  be  a  lien  on  said  lot  or  piece 
of  land  from  the  time  of  the  adoption  of  said  resolution. 
Section  2:  "Any  such  city  may,  in  addition  to  the  means 
)>rovided  by  section  1  of  this  act,  if  by  ordinance  it  so  elects, 
cause  the  expense  of  such  filling  to  be  levied  as  a  special  tax 
on  such  lot  or  piece  of  land,  and  may  collect  the  same  by 
tax  sale  in  such  manner  as  may  be  provided  by  such  ordi- 
nance." The  resolution  of  the  council  recited  that  the  lots 
of  the  plaintiffs  were  '*  covered  by  stagnant  water  at  all  sea- 
sons of  the  year." 

It  appears  that  a  resolution  ordering  the  lots  to  be  filled 
and  raised  to  a  level  with  Main  street  was  first  passed  by  the 
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city  council  on  the  fifth  day  of  February,  1883.  Notice  of 
this  resolution  was  served  upon  the  plaintiffs,  but  it  seems 
that  further  proceedings  in  the  matter  were  abandoned  for 
the  time  being.  On  the  third  day  of  December,  1883,  the 
council  passed  an  ordinance  upon  the  subject  of  filling  up 
and  raising  the  surface  of  lots  covered  with  stagnant  water. 
This  ordinance  provides  the  proceedings  necessary  to  be 
taken  by  the  city  council,  the  manner  of  service  of  the  resolu- 
tion upon  the  lot-owner,  ordering  the  work  to  be  done,  and  it 
makes  the  cost  of  the  work  a  lien  upon  the  lots,  and  provides 
for  the  sale  of  the  lots  to  pay  the  cost  of  the  improvements, 
and  that,  if  the  same  shall  not  sell  for  suflScient  to  pay  the  assess- 
ment for  the  improvement,  the  balance  shall  be  a  debt  due  from 
the  owner  of  the  lot  to  the  city,  which  debt  shall  bear  inter- 
est at  the  rate  of  ten  per  cent  per  annum.  After  the  passage 
of  this  ordinance,  and  on  the  sixth  day  of  December,  1883, 
the  city  council  passed  a  resolution  similar  to  that  passed  in 
the  month  of  February  preceding.  This  resolution  ordered 
the  plaintiffs  to  till  and  raise  the  lots  to  a  level  with  Main 
street  on  or  before  February  1,  1884.  The  plaintiffs  were 
afterwards  served  with  notice  that  the  resolution  had  been 
passed  by  the  council.  They  did  not  comply  therewith,  and 
on  the  tenth  day  of  March,  1884,  the  council  ordered  the  city 
i-ecorder  to  advertise  for  proposals  to  do  the  work,  and  on  the 
eighteenth  day  of  March,  1884,  the  council  awarded  the  con- 
tract to  the  defendant  Randall,  who  was  proceeding  to  fill  the 
lots  when  this  action  was  commenced.  The  petition  in  this 
case  was  filed  on  the  thirty-first  day  of  March,  1884,  and  on 
the  same  day  notice  was  served  upon  the  defendants  of  the 
time  and  place  where  plaintiffs  would  apply  for  an  order  for 
the  issuance  of  the  writ.  The  writ  was  not  ordered  and 
issued  for  several  weeks  afterwards,  but  the  delay  was  not 
caused  by  plaintifis,  but  by  reason  of  the  disqualification  of 
the  circuit  judge  of  the  Dubuque  circuit  to  take  cognizance 
of  the  case.  It  will  thus  be  seen  that  the  plaintiffs  lost  no 
right  they  may  have  in  the  premises  by  any  ladies  or  delay 
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in  commencing  the  action,  and  this  is  all  we  desire  to  Bay 
upon  that  question  in  the  case. 

II.     The  plaintiffs  allege  in  their  petition  that  they  had  no 

notice  that  the  council  had  in  contemplation  the  passage  ot 

the  resolution  of  December  6,  1883,  and   thnt 

2.  CITIES  and        ,  _  ,.,/»,,.         ,  , 

towns:  filling    they  were  iirst  advised  of  the  resolution  by  tlio 

wet  lots :  •'  ^  •' 

tiiority':1S'     demand  that  they  should  fill  their  lots  as  requri-eil 
cSpSn""  •    thereby.     They  further  aver  that  the  resolution 
to^notfce^a^^d   required  the  lots  to  be  raised  to  a  height  not  nee- 
®^"^'  essary  nor  required  to  prevent  stagnant  water 

remaining  thereon;  "that  to  remove  any  water  that  is  liable 
to  remain  standing  on  said  lots  would  not  require  said  lots 
to  be  raised  to  a  greater  height  than  four  feet;  that  to  com- 
ply with  the  order  of  the  council,  and  raise  the  same  to  the 
height  of  the  adjoining  street,  is  wholly  unnecessary  to 
accomplish  the  object  in  view,  and  for  which  the  power  is 
given  by  the  charter,  and  to  comply  with  the  order  or  resolu- 
tion of  the  council  would  entail  upon  the  plaintiff,  John  1). 
Biisli,  an  expense  of  at  least  $5,000,  and  upon  D.  N.  Cooley 
$4,000,  over  and  above  what  would  be  necessary  to  accom- 
plish the  object  in  view  for  which  the  power  was  given,  and 
would  in  fact  cost  more  than  the  value  of  said  lots  when  tilled, 
and  so  amount  to  a  confiscation  thereof."  And  they  aver 
that  the  whole  expense  of  filling  said  lots  as  required  by  the 
resolution,  and  under/the  conti*act  with  Randall,  would  amount 
in  the  aggregate  to  a  very  large  sum.  In  answer  to  this,  the 
city  council  say  that  they  have  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  cost  of  the  work.  The 
cii'cuit  court  held  that  the  city  council  acted  illegally  in  pass- 
ing the  oi'dinance  without  giving  the  plaintiffs  notice  of  the 
pendency  thereof,  and  an  opportunity  to  be  heard  upon  the 
merits.  The  court's  decision  was  based  upon  the  cases  of 
Gatch  V,  City  of  Des  Moines^  63  Iowa,  718;  Trustees  of 
Griswold  College  v.  City  of  Davenport^  65  Id.,  633;  Auer 
V,  City  of  Duhtiqae^  Id.,  650.  It  was  held  in  those  cases 
that  special  assessments  of  taxes,  made  without  notice  to  the 
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owner  of  property  and  an  opportunity  to  be  heard,  were 
invalid.  The  court  below,  in  a  very  clear  and  forcible  opin- 
ion, held  that  the  principle  in  this  case  is  the  same,  and  that, 
as  the  ordinance  under  which  the  resolution  was  passed  makes 
no  provision  for  notice  to  the  owner  of  the  improvement 
contemplated,  or  rather  of  the  abatement  of  what  the  coun- 
cil regarded  as  a  nuisance,  and  no  notice  of  the  proceedings 
was  in  fact  served  upon  the  plaintiffs,  so  far  as  to  give  them 
an  opportunity  to  show  that  no  such  burdensome  and  extra- 
ordinary expenditure  of  money  was  necessary  to  be  imposed 
upon  the  plaintiffs  to  abate  the  nuisance,  the  proceedings 
were  therefore  void. 

We  think  the  conclusion  reached  by  the  circuit  court  was 
correct,  and  that  there  is  enough  in  the  record  before  us  to 
sustain  the  judgment,  without  determining  that  the  plaintiffs 
were  absolutely  entitled  to  notice  of  the  pendency  of  the 
resolution.  It  is  not  denied  by  the  return  or  answer  of  the 
city  council  that  the  expenditure  proposed  was  quite  large; 
and  it  does  not  appear  that  there  was  any  great  emergency 
requiring  these  lots  to  be  speedily  filled  in  midwinter;  and, 
to  say  the  least,  a  consultation  with  the  owners  of  the  lots 
upon  the  extent  of  work  necessary  to  be  done  would  have 
been  a  wise  precaution  which  would  have  tended  to  avoid 
unnecessary  litigation.  Instead  of  doing  this,  the  council 
saw  fit  to  fix  an  arbitrary  level  to  which  the  lots  should  be 
raised,  and  their  records  and  proceedings  do  not  show  that 
this  was  necessary  to  rid  the  lots  of  stagnant  water.  They 
had  no  right  to  order  the  lots  to  be  raised  above  the  level 
necessary  for  this  purpose.  It  may  be  it  was  thought  that 
the  appearance  of  the  city  would  be  improved  by  tilling  the 
lots  to  a  level  with  Main  street;  but,  whatever  the  object  was, 
anything  beyond  an  abatement  of  the  nuisance  was  unau- 
thorized and  void.  The  owner  of  lots  has  the  right  to  main- 
tain their  surface  at  any  grade  that  he  may  desire,  so  long  as 
he  creates  or  maintains  no  nuisance  by  so  doing.  If  it  be 
true,  as  averred  in  the  2>etition,  that  there  is  no  necessity  for 
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tilling  these  lots  to  a  level  with  Main  street,  (and  the  aver- 
ment is  not  denied,)  the  city  council  exceeded  its  authority, 
and  undertook  to  impose  upon  the  plaintiffs  an  unlawful  and 
illegal  burden;  and,  if  the  sale  of  the  lots  shall  prove  insuffi- 
cient to  pay  the  charges,  it  is  proposed  to  collect  the  balance 
from  the  owners,  with  interest  at  ten  per  cent  per  annum. 
If  this  sliould  be  the  result,  an  investment  in  water  lots 
would  be  more  disastrous  than  the  loss  of  the  money  invep^ed. 
It  would  be  a  calamity. 

It  is  no  answer  to  our  position  to  say  that  the  plaintiffs 
will  have  notice  and  an  opportunity  to  be  heard  before  the  tax 
is  assessed  upon  the  lots.  The  city  council  has  no  right. to 
involve  the  city  in  an  unauthorized  and  illegal  contract  to  fill 
these  lots  to  a  greater  height  than  necessary,  und  expend 
more  money  than  they  have  any  right  to  collect  of  abutting 
owners;  and,  in  view  of  the  fact  that  the  authorities  of  many 
of  our  cities  and  towns  seem  to  be  of  opinion  that  there  is 
no  limit  to  municipal  power,  it  is  well  for  courts  to  keep 
them  within  the  well-known  rule,  that  they  have  no  power 
except  such  as  is  expressly  conferred  by  statute,  or  necessarily 
implied  therefrom. 

III.     It  is  contended  by  counsel  for  the  defendant  Randall 
that  the  cause  should  have  been  dismissed  as  to  him,  because 
he  was  not  a  proper  party  defendant,  and  was 
i»j.jn:  lumies  improperly   joined    with    the   other   defendants, 
costs.  i^Yq  think,  inasmuch  as  the  plaintiffs  sought  by 

injunction  to  enjoin  the  filling  of  the  lots,  that  Randall  was 
a  proper  party  defendant  for  that  purpose.  But,  as  he  made 
no  resistance  to  the  injunction,  and  no  issue  with  the  plaint- 
iffs, no  costs  sliould  be  taxed  against  him  in  this  court,  or  in 
the  court  below. 

Affibmed. 
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Van  Horn  v.  The  Burlington,  Cedar  RAPros  &  Northern 

R'y  Co. 

1.  Eridence :  stipulation  as  to  facts:  parties  bound  by.  Where  a 
party  enters  into  a  written  stipolatioa  as  to  material  facts  in  a  case, 
he  cannot  on  the  trial  disregard  the  stipolation  and  introduce  evidence 
to  contradict  it,  on  the  ground  that  he  was  not  informed  as  to  the  ^ts 
when  he  entered  into  the  stipulation. 

Appeal  from  Cedar  District  Court. 

Saturday,  June  19. 

Action  to  recover  for  certain  horses  killed  by  a  train  operated 
upon  defendant's  railroad.  After  the  evidence  of  the  parties 
was  submitted,  the  jury  returned  a  verdict  for  defendant 
under  direction  of  the  court,  and  judgment  was  rendered 
thereon.     Plaintiff  appeals. 

Traer  <&  Voris,  for  appellant. 

S.  K,  Tracy ^  for  appellee. 

Beck,  J. — I.  The  defendant  admits  in  its  answer  the  killing 
of  the  horses,  but  alleges  that  the  injury  r^ulted  from  the  want 
of  care  of  plaintiff,  who  knowingly  and  willfully  permitted 
the  horses  to  run  at  large  contrary  to  an  ordinance  of  the 
town  wherfein  the  accident  happened.  The  ordinance  was 
set  ont  in  the  answer.  Before  the  term  of  the  trial  the  parties 
entered  into  a  written  stipulation  to  the  effect  that  the  ordi- 
nance was  valid  and  of  full  force  at  the  time  of  the  accident. 
At  the  trial  plaintiff  proposed  to  show  that  the  ordinance  was 
invalid  beciiuse  it  had  not  been  duly  published,  and  that  its 
invalidity  was  not  known  to  plaintiff  when  the  stipulation 
was  executed.  This  evidence,  and  other  testimony  of  like 
chai-acter,  was  excluded,  and  this  ruling  is  now  complained 
of  by  plaintiff. 
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11.  The  stipulation  was  introduced  in  evidence  by  the 
defendant.  It  had  the  effect  to  establish  conclusively  the 
facts  admitted  therein.  That  was  the  very  purpose  of  the 
stipulation,  which  was  executed  in  order  to  dispense  with 
evidence  and  to  authorize  the  court  to  find  that  the  facts 
admitted  were  established.  Plaintiff  had  not,  if  she  could 
have  done  so,  withdrawn  her  assent  to  the  stipulation,  and  she 
])resented  no  reason  why  it  should  be  set  aside.  The  fact 
that  plaintiff  did  not  know,  when  the  stipulation  was  signed, 
that  the  ordinance  had  not  been  published,  is  no  ground  for 
disregarding  her  agreement,  and  for  relieving  her  of  the  force 
of  her  admission.  She  had  voluntarily  admitted  the  fact  in 
question,  and  cannot  be  permitted  to  deny  her  stipulation  on 
the  ground  of  her  own  ignorance.  Surely  the  courts  will  not 
hold  so  lightly  the  stipulations  of  the  parties  to  a  suit  as  to  per- 
mit them,  at  will,  to  disregard  their  solemn  agreement 
embodied  in  it.  The  fact  that  plaintiff  had  tiled  a  replica- 
tion denying  the  validity  of  the  ordinance  does  not  help  her. 
It  is  simply  a  part  of  the  effort  she  makes  to  set  aside  and 
disregard  her  agreement.  These  views  dispose  of  all  ques- 
tions in  the  case  argued  by  plaintiff'. 

The  judgment  of  the  district  court  must  be 

Affirmed. 


I  69    2401 

IJL-^I        Mandbbsoheid  v.  The  District  Court  of  Plymouth   Co, 

69    340| 

126    353!  ElLENBECKER  V.  TlIE  SaMB. 

'  69      240 
137      150, 


i  Branch  v.  The  Same. 

Greenan  v.  The  Same. 

Payson  v.  The  Same. 

1.  Intoxicating  Liquors:  injunction:  contempt:  title  op  cause. 

\Vher3  t'le  soiling  of  intoxicatinaf  liquors  has  been  enjoined,  proceedings^ 
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for  contempt  in  disobeying  the  injanctioa  may  be  entitled  the  same  as 
the  action  in  which  the  injunction  was  issued. 

:  :  :  bulb  to  show  cause.    In  such  case,  where 

defendants  appeared  and  attempted  to  show  cause  why  they  should  not 
be  punished,  held  that  they  waived  any  irtegularifcy  in  the  rule  to  show 
cause. 


3.  : :  :  biqht  to  juby  tbial.    The  fact  that  in  such 

case  the  act  constituting  the  contempt  was  also  a  crime  under  the 
statute,  did  not  entitle  the  defendants  to  a  jury  trial. 

4.  Practice  on  Appeal :  ebbobs  waived.     Errors  not  objected  to  when 

made  are  deemed  to  have  been  waived. 

Saturday,  June  19. 

Pbooeeding8  in  certiorari  to  test  the  validity  of  an  order 
of  fine  and  imprisonment  made  for  an  alleged  contempt  of 
court.     The  writ  was  issued  in  each  case. 

Argo  i&  Kelly^  F.  G'Donnoll  and  0.  G.  Tredway^  for 
plaintiffs. 

Struhle,  Eishel  <&  Hart^  S.  M.  Marsh  and  A.  J.  Baker^ 
Attorney-general^  for  defendant. 

Adams,  Cii.  J. — These  cases  are  similar  in  most  respects 
in  regard  to  the  facts,  and  thej  are  submitted  together.  On 
the  eigliteenth  day  of  March,  1886,  t^e  district  court  of 
Plymouth  county  adjudged  the  plaintiffs  in  the  above-entitled 
c^ses  to  be  in  contempt,  in  violating  certain  writs  of  injunc- 
tion issued  to  restrain  them  from  maintaining  a  nuisance  by 
selling  intoxicating  liquor  upon  certain  described  premises, 
in  violation  of  law,  and  rendered  a  judgment  of  a  fine  of 
$500  in  each  of  the  cases  against  the  plaintiff  Manderscheid, 
and  of  $500  against  each  of  the  other  plaintiffs,  and  ordered 
that  each  be  imprisoned  in  the  jail  of  Plymouth  county  for  the 
period  of  three  months,  but  if  the  fine  should  be  paid  within 
thirty  days  from  the  date  of  the  order,  the  plaintiff  should  be 
released. 

I.  The  first  action  for  an  injunction  against  Mander- 
VoL.  XLIX— 16 
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Bcheid  was  brought  in  the  name  of  Hugh  Campbell.      The 
1.  iNToxicA-    other   actions   were   brought  in   the  names    of 

The  proceedings  for  contempt 


TiNO  liquors:        .        .     ^    .  ,      , 

iujunciion:      Other  indiviauals. 

contempt:    •  .  i    j     i  .  . 

title  of  cause,  were  entitled  the  same  as  the  respective  actions 
in  which  the  injunctions  were  issued.  These  plaintiffs, 
the  defendants  in  the  proceedings  for  contempt,  moved  to 
strike  from  the  files  the  affidavit  and  notice  to  show  cause 
against  punishment  for  contempt,  for  the  reason,  as  alleged, 
that  no  such  proceedings  can  be  had  in  an  equitable  action 
as  such,  and  can  only  be  brought  and  prosecuted  in  the  name 
of  the  state  of  Iowa.  The  court  overruled  the  motion,  and 
these  plaintiffs  insist  that  the  court  acted  illegally  in  so  doing. 
The  court  whose  orders  these  plaintiffs  were  charged  with 
having  disobeyed  was  the  court  of  equity  which  issued  the 
injunctions.  The  same  court  must  inflict  the  punishment 
for  contempt,  for  each  court  must  see  to  it  for  itself  that  its 
orders  are  not  disobeyed.  In  State  v,  Tipton,  1  Blackf.,  166, 
Blackford,  J.,  said:  "Whether  the  circuit  court  has  been 
treated  with  contempt  or  not  is  for  that  court  alone  to 
decide."  In  our  opinion,  it  was  proper  to  conduct  the  pro- 
ceedings for  contempt  under  the  titles  of  the  respective 
equity  cases,  for  it  was  against  the  judicial  authority  exer- 
cised in  those  cases  that  the  alleged  acts  of  contempt  were 
committed.  It  is  true  that  the  proceeding  is  not  an  equity 
proceeding,  but  it  is  in  aid  of  the  enforcement  of  orders  made 
in  an  equity  proceeding. 

II.  The  statute  requires  that  a  rule  shall  be  served  to 
show  cause  against  the  punishment.      The  plaintiffs  claim 

2.  — : :  that  the  statute  never  was  complied  with,  because 

siiowcause.  what  was  served  was  a  mere  notice,  signed  by 
the  attorneys  of  the  plaintiffs  in  the  injunction  actions.  It 
may  be  conceded  that  this  was  irregular;  but  these  plaintiffs 
appeared,  and  attempted  to  show  cause,  and  were  in  no  way 
prejudiced  by  the  irregularity. 

in.  It  is  insisted  that  these  plaintiffs  had  a  right  to  h 
trial  by  jury  because  the  same  act,  if  committed,  which  cou- 
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3. — : :  stituted    the    alleged    contempt,    coi 

to  Jury  trial,    crime.     But  the  court  did  not  inflict  ] 
of  the  act  as  a  crime,  but  merely  as  violative  of 
tion,  and  these  plaintiffs  may  still  be  punished  fo 
a  crime;  and  when  they  shall  be  prosecuted  for  tl 
they  will  be  entitled  to  a  jury. 

IV.     It  is  said  that  the  court  proceedeci  illeg 
4.  FRACTicB      iug  thc  cascs  upon  ex  parte  aflidavits. 
errora'waived.  not,   wc  think,  appear  how  the  affid 
taken,  and,  besides,  no  objection  appears  to  have 
to'their  introduction. 

Y.  The  paintiffs  insist  that  the  evidence  is  ine 
sustain  the  judgments,  but  upon  a  separate  readir 
all  reached  a  different  conclusion. 

Some  questions  presented  in  argument  are  mor 
Bidered  in  Jordan  v.  Circuit  Court  of  Wapello 
177. 

We  have  Examined  the  cases  fully,  and  do  n( 
the  court  exceeded  its  jurisdiction,  or  acted  ilh 
the  several  judgments  must  be 

A 


Webster    v.  Carson. 


1.  Appeal  to  Supreme  Court:  notice.  An  appeal  totl 
not  be  perfected  without  service  of  notice  upon  the  adve: 
ai^t  or  attorney;  and  service  upon  the  attorney  is  not  8( 
vice  upon  his  wife. 

Appeal  from  Linn  Circudt  Court. 

Saturday,  June  19. 

George  W.  Wilsons  for  plaintiff. 

Preston  Bros.y  for  defendant. 
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Reed,  J. — The  circuit  court  entered  a  judgment  against 
plaintiff,  from  which  he  attempted  to  appeal,  but  the  record 
on  which  the  cause  was  submitted  shows  that  the  appeal  was 
i^ever  perfected.  It  is  shown,  by  an  amended  abstract  tiled 
by  the  defendant,  that  the  only  service  of  the  notice  of  appeal 
was  on  the  clerk  of  the  circuit  court,  and  the  wife  of  one  of 
the  attorneys  who  appeared  for  defendant  in  the  case.  This 
statement  is  not  denied,  and  must  be  accepted  as  true.  The 
statute  (Code,  §  3178)  provides  that  the  notice  must  be 
served  on  the  adverse  party,  his  agent,  or  the  attorney  who 
appeared  for  him  in  the  court  below.  The  appeal  can  wbe 
taken  only  in  the  manner  prescribed  by  the  statute.  Draper 
V.  Taylor^  47  Iowa,  407. 

The  appeal  will  be  Dismissed. 


69    2441  T.T  m  -m 

'05  218  JNewman,  Tbusteb,    V.  Feanklin  et  al. 

09    244 
106    360 

1.  Homestead:  execution  sale  op  with  other  land  without  plat- 
tin*:  effect.  The  failure  of  the  owner  of  the  homestead  and  of  the 
sheriff  to  select  and  plat  it  does  not  render  an  execution  sale  of  it  void, 
but  only  voidable. 


:  abandonment:  intention  to  return:  burden  of  proof. 

Where  one  claims  a  homestead  in  land  which  he  has  ceased  to  occupy, 
he  has  the  burden,  as  against  interveninjjr  claimants,  to  prove  an  inten- 
tion on  his  part  to  return  and  reoccupy  it 


:  mortgage:  forecix)sure:  sale:  abandonment:  innocent 

purchaser,  p.  mortjrajfed  land,  including  his  homestt^ad.  The  mort- 
gage was  foreclosed  and  the  land  sold  while  P.  yet  resided  upon  it;  but 
he  ceased  to  reside  upon  it  before  the  year  for  redemption  had  expired, 
and  when  the  sheriff's  deed  was  m.ide  the  purchaser  at  once  took  pos- 
session thereunder,  and  he  afterwards  conveyed  it  to  defendant,  who,  in 
the  absence  of  any  contrary  showmg,  must  be  presumed  to  be  a  pur- 
chaser for  value,  and  in  good  faith,  without  notice.  About  five  years 
afterwards  this  action  was  begun  by  P.'s  tru<?tee  to  set  aside  the  for»»- 
closure  sale,  because  the  homestead  had  not  first  been  selected  and  plat- 
ted. IMd  that,  as  to  the  defendant,  P.  must  be  deemed  to  have  aban- 
doned whatever  ricrhts  he  hal  in  the  Iiom  »8tead  by  reason  of  the  failure 
to  select  anl  plat  it. 


Digitized  by 


Google 


JUNE  TERM,  1886.  245 

Nf  wman,  Trustee,  y.  Franklin  et  aL 

Appeal  from  Plymouth  District  CovH. 

Saturday,  June  19. 

There  was  a  demurrer  to  the  petition,  which  was  sns- 
tained,  and  the  plaintiff  appeals. 

AmrOS  i&  Alline  and  RicTcel  <&  Bully  for  appellant. 

ArgOy  Kelly  cfe  Augir^  for  appellees. 

Sebvebs,  J. — The  petition  states  that  on  the  first  day  of 
April,  1876,  David  and  Margaret  Phillips  were  the  owners 
of  the  real  estate  in  controversy,  consisting  of  eighty  acres; 
that  they  were  husband  and  wife,  resided  on  said  land,  and 
occupied  the  same  as  their  homestead  from  the  time  above 
stated  up  to  and  long  after  the  eighth  day  of  December,  1879 ; 
*'that  during  said  time  their  occupancy  was  uninterrupted," 
and  that  they,  "during said  time,  did  not  abandon  their  said 
homestead,  or  any  of  their  rights  thereto;"  that  about  April 
1,  1876,  they  executed  a  mortgage  on  the  premises  in  con- 
troversy to  the  defendant  Davenport,  to  secure  an  indebted- 
ness due  him.  In  October,  1879,  the  mortgage  was  fore- 
closed, and  an  execution  issued  on  the  decree;  and,  after 
ofibring  said  premises  for  sale  in  forty-acre  tracts,  the  whole 
tract  was  sold  together  to  the  defendant  Davenport.  The 
said  David  and  Margaret  Phillips  were  at  that  time  residing 
on  the  land  in  controversy  as  their  homestead;  and  their 
homestead  at  the  time  of  said  sale  had  not  been  selected,  plat- 
ted or  recorded  by  them,  and  the  sheriff  who  made  the  sale 
failed  to  do  so.  On  the  twenty-iirst  day  of  December,  1880, 
the  sheriff  conveyed  the  premises  to  said  Davenport,  who 
then  entered  into  the  actual  possession  thrfteof,  and  he  or  his 
grantees  have  been  in  possession  of  said  premises  since  that 
time,  and  have  received  the  rents  and  profits  of  said  real 
estate.  In  March,  1884,  Davenport  conveyed  the  premises 
in  controversy  to  the  defendant  Franklin.     It  is  stated  in  the 
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petition  that  the  plaintiff,  as  trustee  for  David  and  Margaret 
Phillips,  18  the  owner  of  said  real  estate.  The  relief  asked  is 
that  the  sale  and  conveyance  to  Davenport  be  set  aside;  that 
an  accounting  be  had  of  the  rents  and  profits,  and,  when 
ascertained,  the  same  be  applied  in  the  payment  of  the  mort- 
gage; and  that  the  plaintiff  be  permitted  to  redeem  by  pa}'- 
ing  whatever  amount  is  found  to  be  due  on  the  mortgage, 
Jitter  the  application  of  the  rents  and  profits  to  that  purpose. 
The  defendants  filed  a  demurrer  to  the  petition,  which  the 
court  sustained,  and  in  so  doing  the  appellant  contends  that 
the  court  erred. 

I.  It  is  insisted  by  the  appellant  that  this  case  is  squarely 
within  the  rule  established  in  White  v.  Rowley^  46  Iowa, 
680;  Oicena  v,  Hart^  62  Id.,  620;  and  Goodrich  v.  Brown^ 
63  Id.,  247, — for  the  reason  that,  as  it  appears  that  Phil- 
lips did  not  select  his  homestead,  and  as  the  sheriff  failed  to 
do  so,  the  sale  and  conveyance  to  Davenport  are  absolutely 
void;  or,  if  this  be  not  so,  the  same  is  voidable;  and  that  he 
has  a  right  to  pay  off  and  satisfy  the  mortgage  upon  the  terms 
asked.  On  the  other  hand,  the  appellees  contend,  with  equal 
earnestness,  that  this  case  conies  within  the  rule  established 
in  Barmeister  v.  Dewey ^  27  Iowa,  468;  Eggers  v.  Redwood y 
50  Id.,  289;  Brumbaugh  v.  Shoemaker^  51  Id.,  148. 
That  there  is  an  apparent  conflict  in  these  cases  may  be  con- 
ceded, but  we  think  there  is  not  in  fact  any  real  conflict  as  to 
the  question  actually  determined.  The  only  conflict,  we  think, 
is  dictum.  We  deem  it  unnecessary,  in  this  case,  to  take 
the  time  required  to  state  at  length  our  reasons,  because 
there  is  a  point  made  by  the  appellee  which  we  think  is 
decisive  of  this  case. 

II.  To  our  minds  it  is  quite  clear  that  the  failure  of  the 
owner  of  the  homestead  and  the  sheriff  to  select  and  desig- 
1.  HOME-         i^ate  the  homestead  does  not  render  the  sale  void. 

cutionsaie^of    The   Statute   must,   we   think,   be    regarded   as 

with  other  ..  ^  ,  ▼»-•  /*     n      •  i       ^ 

land  without  directory.  Cavender  v.  Heirs  of  /Smith.  1 
platting:  ef-  mi  ha 

feet.  Iowa,  306.     The  power  to  sell  was  conferred  by 
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the  judgment  and  execution,  and  this  power  is  not  taken 
away,  or  in  any  manner  affected,  by  sections  1998  and  1999 
of  the  Code.  It  will  be  conceded,  however,  that  said  sections 
may  have  an  effect  on  the  manner  in  which  the  sale  shall  be 
conducted,  so  as  to  render  it  voidable,  and  the  sale  in  ques- 
tion will  be  conceded  to  be  so. 

It  is  insisted  by  the  appellees  that  David  and  Margaret 
Phillips  abandoned  their  homestead,  and  therefore  the  plaint- 
iff is  not  entitled  to  the  relief  demanded.     That 

2. : 

abandon-        the  plaintiff  has  succeeded  to  all  the  ritrhts  of 

nient:  inten-  ^  o 

buJden'of"^'  Phillips  will   be  conceded;  but,  clearly,  he  has 
proof.  ^^   better   rights.      It  does  not  clearly  appear 

when  Phillips  abandoned  his  homestead,  but  it  must  have 
been  prior  to  the  twenty-flrst  day  of  December,  1880;  for  on 
that  day  Davenport  had  actual  possession  of  the  real  estate 
in  controversy.  This  being  so,  he  was  in  possession  of  the 
homestead,  and  he  and  his  grantees  have  been  in  possession 
ever  since.  PJiillips  must  have  voluntarily  surrendered  such 
possession.  At  least  the  burden  was  on  the  plaintiff  to  show 
that  he  did  not,  and,  if  the  intention  to  return  existed,  the 
plaintiff  should  have  so  averred  and  proved  on  the  triah  In 
the  absence  of  such  averment,  it  must  be  assumed  that  Phil- 
lips did  not  have  any  such  intention  when  he  left  or  aban- 
doned his  homestead.  Whether  there  has  been  an  abandon- 
ment of  a  homestead  is  a  question  of  fact,  and  no  general  rule 
in  relation  thereto  can  be  established;  but  it  is  no  doubt 

3, .  true,  we  think,  that  an  actual  removal,  with  no 

torccffwure:  intention  to  return,  would  amount  to  a  forfeiture 
Snineu^^in-  of  the  right  as  against  j^urchasers  and  creditors, 
chaser.^  even  when  a  new  homestead  has  not  been  gained. 
Thomp.  Homest.  &  Ex.,  §  265;  Fj^fe  v.  BeerSy  18  Iowa,  4. 
While  the  length  of  a  person's  absence  may  not  be  conclusive 
proof  of  his  intention  to  abandon  his  homestead,  yet,  where 
such  absence  has  continued  for  some  years,  and  there  is  no 
circumstance  or  act  which  shows  an  intention  to  return  and 
occupy  the  homestead,  the  length  of  the  absence  may  become 
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a  controling  circumstance.  Dunton  v.  Woodbury,  24  Iowa, 74. 

Conceding  that  the  commencement  of  this  action  should 
be  regarded  as  evincing  an  intent  on  the  part  of  Phillips  to 
return  and  occupy  the  homestead,  nearly  five  years  had 
elapsed  from  the  time  he  left,  and  Davenport  had  entered 
into  possession  thereof,  and  in  the  mean  time  the  real  estate 
had  been  conveyed  to  the  defendant  Franklin,  who  should  be 
presumed  to  be  a  purchaser  for  value,  and  in  good  faith, 
without  notice,  in  the  absence  of  any  showing  to  the  con- 
trary. 

For  the  reasons  stated,  we  think  that  the  homestead  was 
abandoned  by  Phillips,  and  that  the  plaintijff  is  not  entitled 
to  the  relief  demanded. 

Affibmed. 


Littleton,  Sheriff,  v.  Wyman,  Assignee. 

1.  Attachment:  levy:  abandonment:  innocent  purchaser.  Where 
an  attachment  was  levied  upon  personal  property,  but  the  proi)erty  was 
not  removed,  but  the  receipt  of  a  third  person  was  taken  for  the  prop- 
erty, which  bound  Buch  person  to  deliver  the  property  to  the  sheriff 
upon  his  demand  or  order,  but  neither  the  sheriff  nor  his  ciistodian  gave 
any  attention  to  the  property,  but  allowed  the  attachment  debtor  to 
deliver  it  to  his  assignee  without  objection  or  protest,  and  the  assignee. 
With  no  notice  of  the  attachment,  sold  it  to  another,  who  also  had  no 
notice;  held  that  the  sheriff  had  voluntarily  abandoned  the  levy,  and 
that  he  coufd  not  recover  of  the  assignee  for  the  conversion  of  the 
property. 

Appeal  from  Polk  Circuit  Court. 

Saturday,  June  19. 

This  is  an  action  at  law  to  recover  the  value  of  certain 
personal  property,  which  it  is  alleged  the  defendant,  as 
assignee  of  one  Morris,  wrongfully  took  possession  of  and 
sold.  There  was  a  trial  to  the  court,  and  a  judgment  for  the 
plaintiff.     Defendant  appeals. 
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Barcroft  <&  Bowen^  for  appellant. 

O.  F.  Baylies  and  TT.  F.  Conrad^  for  appellee. 

EoTHROCK,  J. — On  the  seventh  day  of  December,  1881, 
the  Capital  City  Bank  commenced  an  action  in  attachment 
against  the  Hawkeye  Planing-mill  Company.  This  company 
was  composed  of  J.  E.  Morris,  E.  E.  Childs  and  others. 
The  writ  of  attachment  was  levied  by  the  plaintiff,  who  was 
then  sheriff  of  Polk  county,  upon  certain  personal  property 
in  the  planing-mill,  and  upon  a  stock  of  lumber,  the  prop- 
erty of  the  company.  The  property  levied  upon  in  the  mill 
consisted  of  machinery  and  tools  used  therein.  Some  of  it 
was  ponderous,  and  therefore  not  easily  removed,  and  it  was 
necessary  and  essential  to  the  operation  of  the  mill.  The 
plaintiff  went  to  the  mill  on  the  seventh  day  of  December, 
1881,  to  make  a  levy  of  the  writ  of  attachment.  The  mill 
company  had  shortly  before  that  sold  all  of  its  property  to 
said  J.  E.  Morris,  who  was  successor  to  the  company. 
Childs,  a  former  partner,  was  at  the  mill,  and  he  pointed  out 
to  the  sheriff  property  that  was  subject  to  attachment.  The 
sheriff  made  an  inventory  of  the  property,  and  gave  the 
parties  present  to  understand  that  it  was  levied  upon  by 
virtue  of  the  writ,  and  intimated  that  he  would  close  the 
mill.  Childs  informed  the  sheriff  that  there  were  some  con- 
tracts to  complete,  and  he  didn't  like  to  have  the  machinery 
stopped.  Thereupon  the  sheriff  took  a  receipt  for  the  prop- 
erty" from  one  Goeble.  This  receipt  was  for  safe-keeping, 
and  bound  Goeble  to  deliver  the  property  to  the  "  sheriff 
upon  his  demand  or  order."  Two  days  after  the  levy,  said 
J.  E.  Morris,  being  then  the  successor  of  all  the  rights  and 
property  of  the  Hawkeye  Planing-mill  Company,  made  an 
assignment  thereof  to  the  defendant  herein,  for  the  benefit 
of  all  the  creditors  of  said  company,  and  delivered  to  the 
defendant  full  possession  of  all  of  said  property,  including 
that  for  which  Goeble  had  receipted  to  the  sheriff.     Proceed- 
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ings  in  the  attachment  suit  were  delayed,  by  reason  of  an 
answer  being  filed,  until  the  nineteenth  day  of  February, 
1883,  when  a  judgment  was  rendered  against  all  of  the 
defendants  therein,  and  an  order  was  made  for  the  sale  of  the 
attached  property.    • 

When  Wyman  took  possession  of  the  mill  and  property, 
he  operated  it  for  a  month  or  two,  and  finished  up  some 
work  that  had  been  commenced,  and  then  closed  it  up.  lie 
advertised  the  property  for  sale,  but  did  not  succeed  in  dis- 
posing of  the  same  for  nearly  a  year.  After  selling  all  of 
the  property  to  one  Gilchrist  for  the  sum  of  $1,200,  the 
defendant  paid  over  the  proceeds  of  the  sale  to  certain  cred- 
itors of  the  mill  company  under  an  oi-der  of  court.  When 
the  special  execution  issued  on  the  judgment  in  favor  of  the 
Capital  City  Bank,  the  property  claimed  to  have  been 
attached  was  not  found  at  the  mill.  It  does  not  appear 
where  it  was  at  that  time.  Neither  the  attachment  plaintiff, 
nor  the  sheriff,  nor  his  agent,  Goeble,  who  executed  the 
receipt  to  the  sheriff,  gave  any  attention  to  the  property  after 
the  receipt  was  executed. 

It  is  claimed  by  the  defendant  that  if  the  levy  ever  was 
valid  it  was  released  by  the  subsequent  conduct  of  the  sheriff. 
The  plaintiff  testified  upon  this  subject  as  follows:  '*  I  never 
received  the  property  afterwards.  I  supposed  the  party 
receipting  would  let  me  know  if  any  one  interfered.  1 
afterwards  received  a  special  execution  for  the  sale  of  this 
property,  I  went  with  the  execution  and  looked  after  the 
property.  Before  I  could  get  there  the  property  was  gone, 
and  I  returned  the  execution  without  serving  it.  This  was 
some  six  or  eight  months  after  th^  levy  of  the  writ  of  attach- 
ment. *  *  *"  This  last  statement  is  a  mistake. 
The  writ  of  attachment  was  issued  on  the  seventh  day  of 
December,  1881,  and  whatever  was  done  in  the  way  of  a 
levy  was  on  the  same  day.  The  judgment  upon  which  the 
special  execution  issued  was  not  rendered  until  February  19, 
1883.     The  plaintiff  further  testified  as  follows:  "I   think 
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Mr.  Morris  expected  to  make  some  settlement  of  the  matter 
witbia  a  few  days.  That  may  be  the  reason  why  we  didn't 
look  more  particularly  for  the  machinery,  and  I  just  let  it 
go,  supposing  the  party  working  there  would  let  me  know 
if  anything  happened.  When  I  take  a  man's  receipt  for 
property  levied  on  I  generally  rely  on  that  party  to  look 
after  the  property  until  I  have  something  else  to  do  with  it." 
TVe  think  it  is  very  plain  that  the  plaintiff  abandoned  all 
claim  to  the  possession  of  the  property.  He  made  Goeble 
his  agent,  and  put  him  in  possession,  and  took  his  receipt 
for  the  property.  It  does  not  appear  that  Goeble  did  any- 
thing,  by  word  or  act,  in  the  way  of  asserting  any  possession 
over  or  control  of  the  property.  He  was  the  representative 
of  the  sheriff,  and  permitted  Morris  to  deliver  the  property 
to  Wyman  without  so  much  as  advising  Wyman  that  any 
levy  was  claimed  to  have  been  made  thereon,  and  Wyman 
had  no  such  knowledge  until  long  after  he  took  possession ; 
and  when  he  learned  of  the  levy  he  was  warranted  in  believ- 
ing that  it  had  been  abandoned,  and  this  belief  was  verified 
by  the  fact  that  no  claim  was  made  upon  him  for  the  prop- 
erty until  he  had  sold  it  as  assignee,  and  until  more  than  two 
years  after  it  came  into  his  possession.  This  action  was 
commenced  on  the  twenty-second  day  of  December,  1883. 
An  attachment  lien  upon  personal  property  is  retained  only 
by  holding  possession  of  the  property  in  some  manner,  and 
the  lien  is  lost  by  a  voluntary  surrender  of  possession.  That 
is  precisely  what  was  done  by  the  plaintiff  in  this  case. 

Bevebsed. 
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Weabe  &  Allison  v.  Willlams. 

1.  Change  of  Venue:  what  is:  second  change.    The  stafcate  relating 

to  cbangres  of  venue  does  not  contemplate  a  change  of  forum  an  distin- 
guished  from  a  change  of  the  place  of  trial;  and  when  the  chancre  is 
made  on  account  of  the  prejudice  of  the  judge,  and  is  sent  to  another 
court  of  the  same  county,  it  is  as  much  a  change  of  the  place  of  trial, 
within  the  meaning  of  the  statute,  as  when  it  is  sent  to  another  county 
on  account  of  the  prejudice  of  the  inhabitants;  and  when  a  change  of 
either  kind  has  been  had,  a  second  change  cannot  be  had  for  smy  cause 
which  was  in  existence  when  the  first  change  was  obtained. 

2.  Practice  on  Appeal:  judgment  on  wrongful  change  op  venue. 

The  judgment  of  a  court  in  a  case  which  has  been  sent  to  it  upon  an  un- 
lawful change  of  venue  must  be  reversed,  and  the  cause  will  be  re- 
manded to  the  court  which  granted  the  unlawful  change.  (Ferguson  v, 
Davis  Co,,  51  Iowa,  220,  followed.) 

Appeal  from  Cherokee  District  Court. 

Saturday,  June  19. 

Action  on  a  promissory*  note.  Trial  by  jury.  Judgment 
for  the  defendant,  and  plaintiffs  appeal. 

Cleland  <&  Lothrop  and  E.  C.  Herrich^  for  appellants. 

ArgOj  Kelly  <&  Augir  and  A.  F.  Meservey^  for  appellee. 

Seevers,  J. — This  action  was  commenced  in  the  circuit 
court  of  Woodbury  county.  On  the  application  of  the  defend- 
ant, the  place  of  trial  was  changed  to  the  district  court  of 
said  county,  at  the  January  term  1882.  At  the  succeeding 
March  terra  of  the  district  court  the*  defendant  filed  a  motion, 
supported  by  aflSdavits,  for  a  change  of  the  place  of  trial,  on 
the  ground  "that  the  plaintiffs  have  such  an  undue  influence 
over  the  inhabitants  of  Woodbury  county  that  the  defendant 
cannot  obtain  a  fair  trial  in  that  county.  The  plaintiffs 
objected  to  the  motion  on  the  ground  that  "no  showing  is 
made  that  the  cause  upon  which  the  application  is  based  was 


Digitized  by 


Google 


I 


JUNE  TERM,  1886.  253 

Weare  &  Allison  v.  Williams. 

not  in  existence  when  the  first  change  was  obtained."  The 
objection  was  overruled,  the  motion  sustained,  and  the  place 
of  trial  changed  to  Cherokee  county.  In  so  ruling  appellants 
claim  the  court  erred. 

I.     The  statute  provides  that  "after  one  change  no  party 

is  entitled  to  another  for  any  cause  in  existence  when  the 

first   change    was    obtained."       Code,  8  2591. 

1.  CHAKGB  of      _,    ,  °  1      .  rv    T 

venue:  what    This  statute    was   construed   in    oehaentaen  v. 

la:  second  •^ 

change.  Smith,  48  Iowa,  359;   and  it  was  there  held  that 

the  affidavit  upon  which  the  second  application  is  based 
must  show  that  the  ground  relied  on  did  not  exist  when 
the  first  application  for  the  change  of  the  place  of  trial 
was  granted.  This  ruling  was  followed  in  Michaels  v. 
Crabtree^  59  Iowa,  615.  In  the  former  case  both  appli- 
cations were  based  upon  the  ground  that  the  inhabitants  of 
the  two  counties  were  so  prejudiced  against  the  party  apply- 
ing for  the  change  that  he  could  not  obtain  a  fair  trial;  in  the 
last  case  both  applications  were  based  on  the  ground  that  the 
judges  of  the  circuit  and  district  courts  were  prejudiced 
against  the  applicant.  In  this  case  the  first  change  was 
based  en  the  ground  that  the  judge  of  the  circuit  court  was 
prejudiced  against  the  defendant,  and  the  second  on  the 
ground  that  the  plaintifis  had  an  undue  influence  over  the 
inhabitants  of  the  county,  and,  because  of  this  difference,  it 
is  said  that  this  case  is  not  within  the  rule  established  in  tlie 
cited  cases.  If  we  understand  the  argument  of  counsel  for 
the  appellee,  their  contention  is  that,  when  a  change  from  the 
circuit  court  is  granted  on  the  ground  of  the  prejudice  of  the 
judge,  under  the  statute  the  case  must  be  sent  to  the  district 
court  of  the  same  county;  and  this  counsel  denominate  a 
''change  of  forum;"  and  as  the  statute  provides  that,  when 
the  change  is  granted  on  the  ground  of  the  prejudice  of  the 
inhabitants,  the  case  must  be  sent  to  another  county,  counsel 
contend  that  this  is  a  change  of  venue  or  place  of  trial;  and 
it  is  said,  there  is,  in  legal  effiect,  a  material  distinction 
between  a  change  of  venue  or  place  of  trial  and  a  change  of 
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forum;  and  therefore  counsel  further  contend  that  the  statute 
providing  that  a  second  change  cannot  be  made  for  a  cause 
in  existence  when  the  first  was  obtained  has  no  application, 
unless  both  applications  are  based  on  the  same  grounds;  that 
is^  the  prejudice  of  the  judge  or  of  the  inhabitants. 

It  is  provided  by  statute  that  ''a  change  of  the  place  of 
trial  in  any  civil  action  may  be  had  *  *  *  when 
either  party  files  an  affidavit  *  *  *  stating  that 
the  inhabitants  of  tlie  county  or  the  judge  is  so  prejudiced 
against  him,  or  that  the  adverse  party,  or  his  attorney,  has 
such  an  undue  influence  over  the  inhabitants  of  the  county, 
that  he  cannot  obtain  a  fair  trial."  Code,  §  2590.  It  is  self- 
evident,  it  seems  to  us,  that  the  statute  does  not  contemplate 
a  change  of  forum,  as  distinguished  from  the  place  of  trial. 
It  matters  not  what  the  ground  of  the  change  is,  it  is  a  change 
of  the  place  of  trial.  Now,  the  statute,  in  express  terms,  pro- 
vides that  after  one  change  no  party  is  entitled  to  another  for 
any  cause  in  existence  when  the  first  was  obtained.  This 
clearly  applies  to  all  changes  of  the  place  of  trial,  whether 
because  of  the  prejudice  of  the  judge  or  of  the  inhabitants. 
The  court,  therefore,  erred  in  granting  a  change  of  venue 
from  the  district  court  of  Woodbury  county. 

II.  On  the  merits  of  this  controversy,  the  material  question 
is  whether  the  verdict  is  supported  by  the  evidence;  that  is, 
whether  there  is  any  evidence  tending  to  show  that  the  plain t- 
iff*s  had  any  notice  of  the  illegal  consideration  prior  to  the 
«  ^«  «-.         time  they  paid  value  for  the  note.     As  there  must 

2.  PRACTICE  •'    -^ 

?udgnient*on  ^®  *  reversal,  we  refrain  from  expressing  an  opin- 
chanla^of  ^^11  ou  this  question,  for  the  reason  that  the  evi- 
venue.  dence  may  not  be  the  same  on  the  next  trial. 

The  judgment  of  the  district  court  of  Cherokee  county  is 
reversed,  and  the  case  is  remanded  to  the  district  court  of 
Woodbury  county.     Fergvson  v.  Davis  Co.y  51  Iowa,  220. 

Bevebsed. 
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Gbebben  V.  Hansen.  w  as 

too  ey 
1 .  Nuisance :  abatkmet^t  akd  damages  :  action  at  law  or  in  equity.      69  2551 
An  action  for  the  abatement  of  a  nuisance  and  for  damages  may  be     *5^^^l 
brought  either  at  law,  mider  §  3331  of  the  Code,  or  in  equity,  according 
to  the  procedure  in  vogue  before  that  section  was  adopted;  (See  Code,  g 
2508;  Bushnell  v.  Robeson,  62  Iowa,  540;)  and  where  plaintiff  elected 
to  bring  his  action  in  equity,  it  was  error  for  the  coui-t,  on  defendant's 
motion,  to  transfer  it  to  the  law  docket,  and  compel  plaintiff  to  try  it 
as  an  ordinary  action. 

Appeal  from  Clinton  Circuit  Court. 

Monday,  June  21. 

The  parties  are  the  owners  of  adjoining  farms,  the  f^rm 
owned  by  plaintiff  lying  immediately  north  of  that  owned 
by  defendant.  There  is  a  public  highway  running  east  and 
west  between  the  two  farms.  This  highway  makes  a  right 
angle  at  the  north-east  corner  of  defendant's  farm,  and  runs 
south,  along  his  east  line.  Plaintiff's  complaint  is  that 
defendant  constructed  a  ditch  in  said  highway,  on  the  east 
side  of  his  farm,  which  collected  the  surface  water  which 
before  that  flowed  across  the  highway  into  defendant's  farm 
from  the  land  lying  east  of  it,  and  conducted  the  same  to  a 
point  near  the  south-east  corner  of  his  (plaintiff's)  farm, 
where  it  flowed  upon  his  land,  rendering  it  unfit  for  cultiva- 
tion, and  destroying  his  crops;  also  that  defendant  broke 
down  an  embankment  which  he  had  constructed  on  the  line 
between  his  farm  and  the  east  and  west  highway,  for  the 
purpose  of  causing  the  surface  water  which  flowed  across  the 
highway  from  defendant's  farm  to  flow  into  a  defined  chan- 
nel or  water-way,  through  which  it  was  conducted  across  his 
premises.  The  relief  demanded  is  the  abatement  of  the 
nuisance  caused  by  said  ditch,  the  enjoining  of  defendant 
from  interfering  with  said  embankment,  and  damages  for  the 
injury  cansed  by  the  acts  complained  of.  Defendant 
answered  that  he  was  road  supervisor  at  the  time  he  did  the 
act  alleged,  and  that  he  constructed  said  ditch  in  his  capacity 
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as  such  supervisor,  for  the  purpose  of  draining  the  surface 
water  from  the  highway,  and  rendering  the  same  passable  by 
the  traveling  public;  and  that  said  embankment  was  a 
nuisance,  causing  the  water  to  stand  upon  the  highway,  and 
to  flow  back  upon  his  premises,  to  his  injury  and  damage; 
and  that  he  broke  the  same  down  for  the  purpose  of  abating 
such  nuisance.  The  action  was  brought  in  equity,  but,  on 
defendant's. motion,  it  was  transferred  to  the  law  calendar, 
and  tried  as  an  ordinary  action.  The  verdict  and  judgmenf 
were  for  defendant,  and  plaintiff  appealed. 

Cotton  cfe  Wolfe^  for  appellant. 

Howat  Bro8.<i  for  appellee. 

Reed,  J. — The  only  question  which  we  deem  it  proper  to 
consider,  in  the  present  attitude  of  the  case,  is  as  to  the  cor- 
rectness of  the  action  of  the  circuit  court  in  transferring  the 
cause  to  the  law  docket,  and  trying  it  as  an  ordinary  action. 
It  was  held  by  this  court  in  Bashnell  v,  Robeson^  62  Iowa,  540, 
that  section  3331  of  the  Code,  which  provides  that  an  action 
at  law  for  the  abatement  of  a  nuisance  and  for  damages  may 
be  maintained  by  any  person  who  has  been  injured  thereby, 
did  not  abrogate  the  equitable  remedy  existing  before  the 
enactment  of  that  statute,  but  that  the  remedy  which  was 
administered  by  courts  of  equity  in  that  class  of  cases  before 
the  adoption  of  the  Code  continued  to  exist,  and  tliat  the 
right  to  prosecute  the  action  in  a  court  of  equity  was  pre- 
served by  section  2508.  This  holding  is  conclusive  of  the 
question  before  us.  Plaintiff  had  the  election  to  prosecute 
his  action  either  at  law  or  in  equity,  and,  having  brought  it 
in  a  court  of  equity,  he  had  the  right  to  have  it  tried  in  the 
manner  prescribed  by  the  statute  for  the  trial  of  equitable 
actions. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  set  aside  its  order 
transferring  the  case  in  the  law  docket,  and  to  permit  the 
l)arties  to  try  it  as  an  equitable  action.  Reversed. 
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Bailroads:  bight  op  way:  complaint  by  lessee  op  i 
lessee  of  land  over  which  a  railroad  is  in  operation  at  the  da 
lease  has  no  jfreater  right  to  question  the  validity  of  the  o 
right  of  way  than  the  lessor  had  when  the  lease  was  made. 


2.  : :  CO NDBXf nation:  form  and  eppect  op  award 

the  real  owner  of  land  is  nidde  a  party  to  proceedings  to  conde 
of  way  for  a  railroad,  the  proceedings  will  be  valid  as  agai 
though  language  used  by  the  commissioners  in  their  award  ma3 
that  in  their  opinion  an  unkuown  lessee  has  an  interest  in  it. 

3. :  — :  LOSS  by  non-user:  second  award  op  damages 

right  of  way  lor  a  railroad  has  baen  regularly  condemned  as  ag 
owner  of  the  land,  and  the  award  has  been  paid  to  the  sheriff, 
owner  neither  appeals  nor  takes  the  award,  and  the  compani 
use  the  right  of  way  for  so  long  a  time  as  to  incur  a  forfeiture 
1260,  1261  of  the  Code,  as  amended,  but  afterwards  builds 
thereon,  the  owner  cannot  maintain  proceedings  under  the  sta 
second  award  of  damages ;  for  the  first  award  is  still  in  the  1 
the  sheriff  ior  the  benefit  of  the  owner,  and  the  statute  plainly 
that,  notwithstanding  an  abandonment,  he  shall  not.be  entitl 
paid  twice  for  the  right  of  way. 

Appeal  from  Kossuth  Circuit  Court. 

Monday,  June  21. 

This  case  involves  the  validity  of  the  plaintiff's  ri 
way  for  its  railroad  over  160  acres  of  land  in  Kossuth 
The  court  below  held  that  the  right  of  way  was  val 
the  defendant  appeals.     The  facts  appear  in  the  opini 

A.  F.  Call^  for  appellant. 

Geo.  E.  Clarke^  for  appellee. 

Rothrock,  J. — The  cause  was  determined  by  overr 

demurrer   to  the  plaintiff's   petition.     The   facts,   f 

appear  in  the  petition,  are  as  follows:  The  land  over 

the  right  of  way  is  in  controversy  is  a  part  of  what  is 
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as  the  "Agricultural  College  Grant."  In  the  year  1870,  the 
McGregor  &  Missouri  River  Railway  Company,  being  then 
about  to  construct  its  road  west  from  Algona,  located  its  line 
over  the  land  in  question,  and  proceeded  to  condemn  the 
V  l*ight  of  way.     The  condemnation  proceedings  were  in  all 

respects  in  conformity  with  the  law.  "The  Iowa  Agricul- 
tural College  and  its  lessees"  were  made  parties  to  the  pro- 
ceeding by  proper  publication  of  notice.  The  sum  of  six 
dollars  was  awarded  by  the  commissioners  for  right  of  way 
over  said  tract  of  land,  which  sum  was  paid  into  the  hands 
of  the  sheriff,  where  it  has  ever  since  remained.  The  road 
was  not  constructed  over  the  land  by  the  McGregor  &  Mis- 
souri River  Railway  Company,  and  in  the  year  1878  said 
company  conveyed  the  right  of  way,  and  all  its  rights  and 
franchises,  to  the  plaintiff.  In  the  months  of  May  and  June, 
1878,  the  plaintiff  proceeded  to  construct  its  line  of  road 
over  said  right  of  way,  and  has  ever  since  held  possession  of 
the  same,  and  operated  its  railroad  thereon.  At  the  time  the 
right  of  way  was  condemned  the  land  was  unimproved 
prairie.  It  appears  that  in  1865  the  trustees  of  the  agricul- 
tural college  leased  the  land  to  one  Tracey,  which  lease  was 
forfeited  in  1876.  Afterwards  it  was  leased  to  one  Omelia, 
and  the  lease  was  forfeited  November  21,  1878.  It  was 
again  leased  to  one  Segfield  in  1882,  and  in  June  of  the  same 
year  Segfield  assigned  his  lease  to  the  defendant;  and  in 
October  of  that  year  the  defendant  conceived  the  idea  that 
the  condemnation  of  right  of  way  did  not  invest  the  plaintr 
iff  with  any  right,  and  he  instituted  proceedings  under  the 
stjitute  to  ascertain  the  damages  to  the  land  by  reason  of  the 
plaintiffs  having  appropriated  100  feet  in  width  through  it 
for  railroad  purposes.  The  petition  demands  that  the  pro- 
ceedings taken  by  the  defendant  be  canceled,  and  held  foi 
naught. 

In  1870,  when  the  light  of  way  was  condemned,  the  land 
was  under  lease  to  Tracey.     He  forfeited  his  lease  in  1876. 
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The  defendant  does  not  hold  under  him.     His 

I.  RAILROADS:       ....  t  ,  ,  ,  -, 

SfmS^aint^iT*  ^'*g"*^>  ^^  ^^7'  accnied  under  the  lease  made  to 
lessee  of  land.  Segtield  in  1882,  some  four  years  after  the  road 
was  built  and  in  operation.  He  therefore  holds  under  the 
agricultural  college,  and  it  appears  very  plainly  to  us  that,  if 
the  college  had  no  right  to  complain  of  the  condemnation 
proceedings  when  it  made  the  lease  to  Segfield,  the  plaintiff 
has  no  right  to  do  so  now. 

It  is  claimed  that  the  land  was  not  condemned  as  against 
the  college,  but  only  as  against  the  holder  of  the  lease.     It 

2.  — : :  is  true,  the  commissioners,  in  their  return,  after 

Uon:  form       describing  the  land  used  this  lanocuaffe:  "of  which 

and  effect  of      r.       ^-^  ^  .        i 

award.  [landj  some  unknown  person  is  the  owner  ox,  a 

lease  for  ten  years," — and  in  making  the  assessment,  they 
use  the  words  -^said  owner"  and  "to  said  owner."  The  law 
requires  that  the  commissioners  shall  condemn  the  land.  Suc- 
cessive condemnation  proceedings  against  the  owners  of  sep- 
arate interests  in  the  land  are  not  contemplated.  The  agri- 
cultural college  was  made  a  party,  and,  whatever  the  precise 
form  of  the  award  was,  it  was  a  condemnation  of  the  land, 
binding  upon  all  persons  who  were  made  parties  to  the  pro- 
ceeding. 

It  is  claimed  by  counsel  for  appellant  that  the  right  of  way 
was  forfeited  by  non-user  for  eight  years,  as  provided  in  sec- 
3. — : :  tiojis  1260  and  1261  of  Miller's  Code.     These 

lottsby  non-  ,  .  i       i         ./.  .i         i      .    i 

user:  second    scctious  provide  that  it  a  railroad  riffht  oi  way 

award  of  ^  o  J 

damages.  gl^all  not  be  used  or  operated  for  a  period  of 
eight  years,  the  land,  and  the  title  thereto,  shall  revert  to  the 
owner  of  the  tract  from  which  it  was  taken;  but  that  *'par- 
ties  who  have  previously  received  compensation,  in  any  form, 
for  the  right  of  way  on  the  line  of  such  abandoned  railway, 
which  has  not  been  refunded  by  them,  shall  not  be  permitted 
to  recover  the  second  time.         *         *         *  " 

It  is  true  that  the  agricultural  college,  the  owner  of  the 
land,  did  not  .actually  receive  the  money  awarded  by  the  com- 
missioners, in  the  sense  that  it  came  into  the  hands  of  its 
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proper  officer.  But  no  appeal  was  taken  from  the  assess- 
ment, and  it  is  to  be  presumed  that  the  land-owner  and  the 
railroad  company  were  satisfied  therewith,  and,  while  the 
college  was  still  the  owner,  the  railroad  was  constructed 
without  objection,  and  this  was  four  years  before  the  defend- 
ant acquired  any  interest  in  the  land.  The  railroad  company 
has  had  no  right  at  any  time  to  withdraw  the  money  from 
the  sheriff,  and  the  defendant  has  no  such  right.  The  agri- 
cultural college  may  have  the  right  to  do  so.  Under  these 
circumstances,  we  think  that  it  should  be  held  that  the 
defendant  has  no  right  to  be  paid  for  the  right  of  way,  because 
the  damages  paid  therefor  have  not  been  refunded  to  the 
railroad  company,  as  required  by  law.  The  plain  provision 
of  the  statute  is  that,  notwithstanding  there  has  been  an 
abandonment  of  the  line,  the  land-owner  shall  not  be  entitled 
to  be  paid  twice  for  the  right  of  way. 

Affirmed. 


McCarthy  v.  Watrous  &  Co. 


Bill  of  Exceptions:  form  of:  filed  too  latb.  In  this  case  sixty 
days  from  date  of  the  judgment  appealed  from  were  allowed  the  defend- 
ants within  which  to  file  their  bill  of  exceptions.  The  statute  (Code,  § 
2832)  provides  that  no  stated  form  is  required  for  a  bill  of  exceptions ; 
and  if  the  certificates  of  the  short-hand  reporter  and  the  trial  judge 
appended  to  a  transcript  of  the  reporter's  notes  in  this  case  were  conceded 
to  answer  all  the  purposes  of  a  bill  of  exceptions,  and  to  amount  to  such  a 
bill  in  substance,  yet,  as  they  were  not  filed  within  the  prescribed  sixty 
days,  they  cannot  be  considered  as  a  bill  of  exceptions  in  this  court. 


:    NECESSITY   FOR  NOT  OBVIATED   BY    BHORT-HAND  HEPORTEH  8 

NOTES.  1  he  provision  of  §  3777  of  the  Code,  as  amended,  (See  Miller's 
Code  and  McClain's  St.)  making  the  original  notes  of  the  short-band 
reporter,  or  a  transcript  thereof,  admissible  in  evidence  in  any  c.ise  in 
which  the  same  are  material  and  competent,  has  reference  to  the  trial  of 
causes  in  the  nisi  prius  courts,  and  not  to  the  making  up  of  the  recoril 
for  an  appeal  to  this  court,  and  does  not  dispense  with  the  necessity  for 
bills  of  exceptions  in  cases  where  thoy  were  before  required. 
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Appeal  /rom  Linn  Circuit  Court. 

Monday,  June  21. 

This  is  an  action  to  recover  damages  for  an  alleged  per- 
sonal injury.  The  plaintiff  was  in  the  employ  of  defendants 
as  a  miller  in  their  flonring  mill  at  Cedar  Rapids.  He 
alleges  that  the  defendant  negligently  permitted  certain  of 
their  machinery  and  gearing  to  be  uncovered,  and  that,  in 
t;i3  discharge  of  his  duty  as  such  employe,  the  plaintiff  had 
his  hand  drawn  into  the  exposed  gearing,  and  the  four  fin- 
gers of  said  hand  were  mutilated  so  that  their  amputation 
became  necessary.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  plaintiff.     Defendants  appeal. 

/.  N,  Whittarriy  W.  O.  Thompson  and  Bickel  cfe  Bullj  for 
a])pellants. 

J.  J.  Ney  and  F.  C.  Hormelj  for  appellee. 

RoTHRocK,  J. — A  motion  for  a  new  trial  of  the  case  was 
overruled  on  the  thirtieth  day  of  January,  1885.     An  excep- 
tion to  the  overruling  of  the  motion  was  entered 

1.  BILL  of  ex-         .  ,  1 

*^PU?"i'/**'"  <>*  record,  and  the  further  entry  was  made  that 

of:  filed  too  '  "^ 

**^-  the   defendants    were   allowed    sixty  days  from 

that  date  to  present  and  file  their  bill  of  exceptions.  No 
formal  bill  of  exceptions  has  ever  been  filed,  and  appellee 
insists  that,  as  the  evidence  has  not  been  preserved  as 
required  by  law,  and  as  an  examination  of  the  evidence  is 
necessary  to  determine  the  errors  assigned,  the  judgment 
must  be  affirmed.  As  an  answer  to  this,  the  defendants  claim 
that  no  bill  of  exceptions  was  necessary.  It  appears  that  the 
testimony  of  the  witnesses  was  taken  down  at  the  trial  by 
the  official  short  hand  reporter.  At  the  conclusion  of  the 
trial  the  original  short-hand  notes  of  the  evidence  were  filed 
by  the  clerk.  A  transcript  of  the  notes  was  made  by  the 
reporter,  and  tiled  in  the  clerk's  office  on  the  second  day  of 
May,  1885.     This  transcript  is  an  extension  or  translation 
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of  the  original  notes  into  long  hand.  The  short-hand 
reporter  appended  a  certificate  to  this  transcipt,  which  states 
that  it  is  a  true  transcript  of  the  short-hand  report  of  all  tlio 
evidence;  but  it  does  not  state  that  the  transcript  contains  all 
of  the  rulings  of  the  court  in  the  trial  of  the  cause.  On  the 
thirtieth  day  of  September,  1885,  the  trial  judge  indorsed 
on  said  transcript  of  the  evidence  a  certificate,  of  which  the 
following  is  a  copy: 

"I  hereby  certify  that  the  within  transcript,  together 
with  the  exhibits  therein  referred  to,  contains  and  embraces 
all  the  evidence  introduced  and  given  in  the  case  of  J.  D. 
McCarthy  v,  W.  D,  Watrous  cfe  Co.^  tried  at  the  time,  and 
in  the  court,  as  in  said  transcript  stated. 

^'Sej>temler  30,  1886.  0.  Hedges,  Judge.'' 

It  is  provided  by  section  2831  of  the  Code,  as  amended  by 
chapter  209  of  the  Acts  of  the  Eighteenth  General  Assembly, 
that  bills  of  exceptions  must  be  filed  during  the  term,  "or 
within  such  time  thereafter  as  the  court  may  fix;  but  in  no 
event  shall  the  time  extend  more  than  thirty  days  beyond 
the  expiration  of  the  t6rm,  except  by  consent  of  the  parties 
or  by  order  of  the  judge."  And  it  is  provided  by  sectioa 
2835  that  "  when  the  decision  is  not  entered  on  the  record, 
or  when  the  grounds  of  objection  do  not  sufficiently  appear 
in  the  record,  the  party  excepting  must  reduce  his  excep- 
tion to  writing  and  present  it  to  the  judge  for  his  signa- 
ture." 

In  the  case  of  Lynch  v.  Kennedy y  42  Iowa,  220  and  in 
other  cases,  it  was  held  that  a  bill  of  exceptions  must  be 
signed  within  the  time  fixed  by  law,  or  the  order  of  court,  or 
agreement  of  the  parties,  and  if  not  done  within  the  proper 
time  the  bill  may  be  stricken  from  the  record  in  this  court 
upon  motion.  As  the  statute  (Code,  §  2832)  provides  that 
no  stated  form  is  required  for  a  bill  of  exceptions,  we  have 
held  that  a  certificate  of  the  judge  to  the  evidence,  that  it  is 
all  the  evidence  oflcred  and  received  on  the  trial  of  the  cause 
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is  a  sufficient  compliance  with  the  statute  respecting  hi 
exceptions.  State  v.  Fay^  43  Iowa,  651;  Gibbs  v.  Biic 
ham,  48  Id.,  96;  McFarland  v.  FoUom,  61  Id.,  117;  . 
V.  Miller,  60  Id.,  96,  and  other  cases. 

Some  of  these  cases  hold  that  the  certificate  must  be 
within  the  time  prescribed  by  order  of  the  court.  If  n 
filed  it  will  be  disregarded,  or  stricken  from  the  n 
These  cases  dispose  of  the  certificate  made  by  the  jud; 
this  case.  It  was  made  and  signed  several  months  aft( 
time  fixed  by  the  order.  They  also  dispose  of  the  certi 
made  by  the  short-hand  reporter,  because  it  was  not 
until  after  the  time  fixed  in  the  order.  Whether,  if  ma 
time,  and  in  proper  form,  it  would  be  a  sufficient  b 
exceptions,  we  need  not  determine,  because  the  quest] 
not  in  the  case. 

But  counsel  for  appellants  rely  on  section  3777,  as 
in  Miller's  Code,  as  not  only  dispensing  with  a  forms 

^ j^g^     of  exceptions,  but  also  with  a  certificate  c 

obviated' by^^  j"<^g®-  That  section  provides  for  the  comj 
reporter's*^  tion  of  sliort-haud  reporters,  and  it  contain 
following  clause:  "And  the  original  notes  c 
testimony,  taken  in  any  case,  shall  be  filed  in  the  office  ( 
clerk  of  the  court,  and  become  a  part  of  the  record  in 
case;  and  said  notes,  or  any  transcript  thereof,  duly  cei 
by  the  reporters  of  said  court,  shall  be  admissible  in  anj 
in  which  the  same  are  material  and  competent  to  the 
therein,  with  same  force  and  eflfect  as  depositions,  and 
ject  to  the  same  objections,  so  far  as  applicable;  am 
original  notes,  or  the  transcript  thereof,  or  any  part  tb 
may  be  referred  to  in  any  bill  of  exceptions,  and,  when 
transcribed  and  certified,  shall  be  inserted  therein  on  ap 
It  is  claimed  that,  as  the  office  of  a  bill  of  exceptions 
make  that  of  record  which  otherwise  would  not  be  of  n 
the  provision  making  the  original  notes  part  ol 
record  is  all  that  is  required,  and  that  no  bill  of  exce] 
is  necessary.     But   this   section   of  the    statute    does 
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expressly,  nor  by  implication,  repeal  the  law  requiring  bills 
of  exceptions.  On  the  contrary,  the  latter  part  of  the  clause 
above  quoted  expressly  recognizes  the  necessity  of  a  bill  of 
exceptions  referring  to  the  original  notes  or  transcript 
thereof,  to  be  inserted  therein  on  appeal.  The  provision 
making  the  original  notes  of  record,  or  transcript  thereof, 
admissible  as  evidence  in  any  case  in  which  the  same  are 
material  and  competent  to  the  issue,  has  reference  to  the  trial 
of  causes  in  the  nisi prius  courts,  and  not  to  the  making  up 
of  the  record  for  an  appeal  to  this  court.  This,  it  appears  to 
us,  very  plainly  appears  from  the  language  of  the  statute 
above  quoted. 

It  is  a  matter  of  sincere  regret  that  appeals  to  this  court 
must  sometimes  be  determined  without  reaching  the  merits. 
Very  few  law  actions  come  to  us  upon  appeal  in  which  the 
evidence  is  set  out  in  the  original  bill  of  exceptions.  The 
evidence  is  taken  down  in  short-hand,  and  it  is  not  practicable 
to  transcribe  it  during  the  term ;  and  it  frequently  occurs  that, 
owing  to  the  press  of  business,  the  transcript  or  translation  of 
the  original  notes  is  not  made  for  several  months.  But  the 
original  notes  are  required  to  be  filed,  and,  as  we  have  seen, 
they  may  be  referred  to  in  a  bill  of  exceptions.  This 
authorizes  skeleton  bills  of  exceptions,  and  such  is  the 
uniform  practice,  as  will  be  seen  by  the  numerous  cases  in 
which  the  question  has  been  made  whether  the  evidence 
is  sufficiently  identified  to  authorize  the  clerk  to  insert  it  in 
the  bill.  We  thought  that  the  very  full  directions  given  in 
the  case  of  Hill  v.  Uolloway^  52  Iowa,  678,  as  to  these  bills 
of  exceptions,  would  obviate  all  further  difficulty  in  their 
preparation;  but  at  nearly  every  term  of  this  court  we 
are  compelled  to  virtually  dismiss  appeals,  either  because 
the  evidence  necessary  to  present  the  errors  complained  of  is 
not  identified  in  the  bill  of  exceptions,  or  because,  as  in  tho 
case  at  bar,  there  is  no  bill  of  exceptions. 

The  judgment  of  the  circuit  court  must  be 

Affirmed. 
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Fairbanks,  Morse  &  Co.  v.  Jacobs. 

Contract:  kight  op  action:  demand:  settlbmkntby  agent.  Cer- 
tain work  was  done  by  plaintiff's  for  defendant  under  a  contract,  wliich 
provided  that  upon  completion  of  the  wo^jk  defendant  should  give  a  note 
for  the  agreed  price  of  the  work,  and  that,  in  default  by  the  defendant  of 
any  of  the  terms  of  the  contract,  plaintitfs  mi?ht  declare  the  whole 
amount  due  and  payable.  Held  (1)  that  a  refusal  by  defendant  to  settle 
after  the  work  was  done,  without  a  lar^e  diduction,  was  a  refusal  to  give 
the  note  provided  for  in  the  contract,  and  that  a  right  of  action  there- 
upon arose  ag^iinst  defendant;  (2)  that  defendant  was  not  justified  in 
refusing  to  settle  with  plaintiffs'  agent  on  the  ground  that  the  ageut  did 
not  have  the  contract  with  him  at  the  time;  (8)  that  no  demand  of  the 
note  or  of  settlement  was  necedsary,  under  §  2  )97  of  the  Code,  in  order 
to  justify  a  suit  on  the  contract  for  the  price  of  the  work. 

:  construction:  performance:  question  for  jury.    It  is  for 

the  court  to  construe  a  written  contract,  but  where  the  question  of  its 
parformance  is  to  be  determined  upon  extrinsic  evidence,  it  is  a  question 
for  the  jury. 

:  performance:  dei*ay:  whose  fault.    Where  defendant  was 


to  Jo  certain  work  preparatory  to  the  work  to  be  done  by  plaintiffs  under 
the  contract,  he  could  not  complain  of  delay  on  the  part  of  plaintiffs 
because  they  waited  for  him  to  do  his  preparatory  work. 

Appeal  from  Jones  Circwit  Court, 
Monday,  June  21 . 

Action  upon  a  contract  and  upon  an  account.  There  was 
a  trial  to  a  jury,  an  J  verdict  and  judgment  were  rendered  for 
the  plaintiffs.     The  defendant  appeals. 

E.  Keeler^  J.  W,  Jamison,  and  Sheean,  cJ&  McCarn^  for 
appellant. 

Hemley  &  Ercaribraok  and  Herrick  <&  Doxsee^  for  appel- 
lees. 

Adams,  Oh.  J. — The  defendant  entered  into  a  contract  with 
the  plaintiffs  by  which  they  were  to  make  and  erect  for  him 
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a  mill  for  pumpins^  water,  and  fot  other  purposes, 

.  1.  CONTRACT:       ^  ,  ^    ^  mi  •  i       i 

rightof^.  for  the  price  of  $600.  The  contract  provided 
SeSt^br"^^"  *^*^  ^^^  defendant  should  give  the  plaintiffs  a 
agent.  note,  payable,  twelve  months  from  date  of  erec- 

tion, at  bank  in  Monticello,  Iowa,  with  five  per  cent, 
interest  from  date,  and  that  in  default  by  Jacobs  of  any  of 
the  terms  of  the  agreement  the  plaintiffs  might  declare  the 
whole  amount  due  and  payable. 

The  parties  are  not  agreed  as  to  the  time  the  mill  was  com- 
pletely erected,  but  it  seems  to  be  conceded  by  the  defend- 
ant that  it  was  erected  as  early  as  January  16,  1884.  No 
note  was  given.  A  settlement  was  demanded  by  plaintiffs, 
but  the  defendant  refused  to  settle  except  upon  condition  that 
the  plaintiffs  would  make  a  large  deduction.  This  action  was 
brought  February  7,  188^1:.  The  defendant  contends  that 
nothing  was  then  due.  The  court  gave  an  instruction  in 
these  words:  "If  you  find  from  the  evidence  in  the  case  that 
the  plaintiffs  erected  the  mill  and  fixtures  for  one  year  or 
more  before  the  commencement  of  this  suit,  or  if  you  so  find 
from  the  evidence  in  the  case  that  plaintiffs  erected  the  said 
mill  and  fixtures  at  any  time  before  the  commencement  of 
this  suit,  and  further  so  find  that  subsequent  to  such  erection, 
and  before  the  commencement  of  this  suit,  February  7,  1884, 
the  defendant  refused  to  execute  his  note  for  $600,  then  the 
plaintiffs  are  entitled  to  recover  on  said  written  contract." 
The  defendant  assigns  the  giving  of  this  instruction  as  error. 
His  position  is  that  he  was  not  in  default  for  failure  to  give 
his  note,  because  it  does  not  appear  that  a  note  had  been 
demanded.  But  a  refusal  to  settle  without  a  large  deduction 
appears  to  us  to  be  equivalent  to  a  refusal  to  give  his  note 
for  the  amount  called  for  by  the  contract. 

It  is  claimed  by  the  defendant  that  the  plaintiffs'  agent  who 
demanded  the  settlement  did  not  have  the  authority  to  make 
settlement  at  that  time,  because  it  appears  that  he  did  not 
have  with  him  the  contract,  the  same  having  been  deposited 
in  the  bank  of  Monticello.     But  we  are  not  able  to  see  that 
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the  presence  of  the  contract  was  necessary  for  a  settlement. 
Besides,  the  refusal  to  settle  was  not  based  upon  that  ground, 
but  distinctly  upon  other  ground. 

We  may  say,  further,  that  under  the  contract  we  think 
that  no  demand  of  a  note  or  of  settlement  was  necessary.  The 
defendant,  in  support  of  his  proposition  that  such  demand 
was  necessary,  cites  section  2097  of  the  Code.  That  section 
is  in  these  words:  "No  contract  for  labor,  or  for  the  pay- 
ment or  delivery  of  property  other  than  money,  in  which  the  * 
time  of  performance  is  not  fixed,  can  be  converted  into  a 
money  demand  until  a  demand  of  performance  has  been 
made,  and  the  maker  refuses,  or  a  reasonable  time  is  allowed 
for  the  performance."  It  is  sufficient  to  say  that  a  time  for 
giving  the  note  was  virtually  fixed,  to-wit,  the  time  of  the 
completed  erection  of  the  mill,  which  the  defendant  concedes 
was  January  16,  1884.  Besides,  even  if  we  could  not  regard 
the  time  as  specifically  agreed  upon,  it  seems  to  us  beyond 
question  that  a  reasonable  time  had  elapsed. 

II.  The  defendant  complains  of  another  instruction  in 
which  the  court  submitted  to  the  jury  the  question  as  to 
2. -con-    when,    under   the   contract,   the    mill    could    be 

formauceV*^'^'  deemed  to  have  been  completely  erected.  It  is 
Jiu-y*.*^^"  °'  said  that  it  was  for  the  court,  and  not  the  jury, 
to  construe  the  contract.  It  may  be  conceded  that,  where  a 
question  arises  as  to  the  construction  of  a  written  contract, 
it  is  for  the  court,  and  not  the  jury,  to  construe  it.  But  we 
are  not  able  to  see  that  there  was  properly  any  question  of 
construction  in  this  case.  The  contract  called  for  certain 
machinery,  consisting  of  several  distinct  items,  described  in 
a  somewhat  general  way.  The  question  in  controversy  was  • 
as  to  when  the  plaintiff's  fully  performed  on  their  part.  That 
question  depended  up:)n  extrinsic  evidence,  and  the  question 
as  to  the  weight  and  effecX  of  the  evidence  it  was  solely  the 
province  of  the  jury  to  determine.  We  see  no  error  in  the 
instruction. 

III.  The  defendant  pleaded  as  a  counter-claim  that  he  sus- 
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h- ' r 

;:;  tallied  damages  by  reason  of  the  delay  of  the  plaintiffs  in 

^ .    '  3  .  pgj^   erecting  the  mill.     The  court,  however,  believing 

r/r  dSay^"who8e  ^^^^   ^^^  undisputed  evidence  showed  that  the 

^-  ^^^^  delay  was  caused  by  the  fault  of  the  defendant, 

i>'  gave  an  instruction    to  that   effect.     The  mill  was  so  far 

l.V.^  erected  as  to  be  put  in  operation  in  the  spring  of  1883.    The 

P.  y  defendant   contends  that    it  might  and   should  have  been 

p .  -  put  in  operation  the  fall  before.     The  fact  appears  to  be  that 

^j .  ;  .  the  ditches  necessary  for  the  water-pipes  and  the  operation 

i-^''  of  the  mill  were  to  be  dug  by  the  defendant;  that  the  dig- 

j^;v  ging  was  not  quite  completed  until  the  spring  of  1883;  and 

E- - "  there  was  some  evidence  tending  to  show  that  the  defendant 

^  ,   A  might  have  completed  the  digging  the  fall  before,  but  that  he 

t\  had  reason  to  believe  that  the  pipes  were  not  ready,  and  would 

py,'  not  be  ready  before  spring,  and  so  the  digging  was  not  fin- 

ished until  spring.     But,  as  the  ditches  were  to  be  dug  before 
:'^  the  pipes  could  be  put  in,  we  do  not  think  that  the  defendant 

can  hold  the  plaintiffs  for  failure  to  put  in  the  pipes  before 
the  ditches  were  dug. 

It  is  claimed,  however,  that  the  mill  was  not  put  in  good 
running  order  within  a  reasonable  time  after  the  ditches  were 
r,  dug.     There  was  evidence  tending  to  show  that,  while  the 

mill  was  put  in  operation  in  the  spring  of  1883,  the  defend- 
ant had  considerable  trouble  with  it  afterwards,  and  that  it 
ran  more  or  less  imperfectly  much  of  the  time  until  the  six- 
teenth of  January,  1884.  On  this  point  the  court  instructed 
the  jury  that  the  evidence  showed  without  conflict  that  the 
difficulties  in  the  operation  of  the  mill  arose  by  reason  of 
breakage  or  want  of  repairs.  The  defendant  complains  of 
•  this  instruction  as  not  justified  by  the  evidence.  There  was 
certainly  some  evidence  of  breakage  and  necessity  for  repairs. 
Whether  the  defective  working,  if  any,  was  due  wholly  to 
that,  it  is  not  easy  to  determine  from  the  evidence  as  it  is  set 
out  in  the  abstract,  because  it  is  not  wholly  intelligible.  But 
if  it  should  be  conceded  that,  independent  of  breakage,  the 
mill  required  some  adjustments  and  changes  before  it  was 
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brought  into  perfect  working  order,  we  have  to  say  that  it 
seems  to  us  that,  under  the  evidence,  the  jury  could  not  prop- 
erly have  found  that  there  was  any  unreasonable  delay. 
"We  see  no  error. 

Affirmed. 


Cabroll  County  v.  Kugglbs  bt  al. 

1.  County  Treasurer:  bb-blbctton:  approval  of  bond:  code,  § 
690.  Section  690  of  the  Code,  requiring  the  board  of  supervisors,  before 
approving  the  bond  of  a  re-elected  county  treasurer,  to  indorse  on  the 
bond  the  fact  that  the  oflScer  has  fully  accounted  for  and  produced  all 
funds  and  property  before  that  time  under  his  control  as  such  officer,  is 
directory  merely,  {Boone  Co.  v.  Jones,  699,)  and  a  failure  so  to  do  does 
not  invalidate  the  bond  as  against  the  sureties  therein. 

2. :   bond:   conditional  signatures  of  sureties:   condition 

BROKEN :  liabiutt.  Where  a  county  treasurer  elect  procured  the  sig- 
natures of  the  sureties  on  his  bond  upon  the  promise  that  he  would  pro- 
cure the  signatures  of  other  named  persons,  which  he  failed  to  do,  and 
the  bond,  when  presented  to  the  board  of  supervisors  for  approval,  was 
complete  in  every  respect,  and  in  the  usual  and  proper  form,  except 
that  the  name  of  one  of  the  sureties  was  not  vrritten  in  the  body  of  the 
bond,  and  the  board  had  no  notice  that  the  sureties  had  signed  it  con- 
ditionally, held  that  the  sureties  could  not  escape  liability  on  that 
ground.  (See  opinion  for  a  discussion  of  the  subject  upon  principle  and 
authority  by  Rothrock,  J.) 

3.  : : :  evidence.    In  an  action  against  the  sureties  in 

such  case,  held  that  evidence  of  the  intention  of  the  sureties  in  signing 
the  bond  was  properly  excluded,  since  it  was  not  claimed  that  the 
approving  board  had  any  knowledge  of  such  intention. 

4.  Practice  on  Appeal :  errohs  must  appear  of  record.    This  court 

cannot  reverse  a  judgment  for  an  alleged  error  which  does  not  affirma- 
tively appear  in  the  record. 

Appeal  from  Carroll  Circuit  Court. 
Monday,  June  21. 
This  is  an  action  at  law  upon  the  official  bond  of  W.  R 
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Kuggles,  late  treasurer  of  Carroll  county,  to  recover  some 
$24,000  of  public  money  which  it  is  alleged  Said  Ruggles 
failed  to  account  for  and  pay  over  to  his  successor  in  office. 
There  was  a  trial  to  the  court  without  a  jury,  and  a  judg- 
ment for  the  plaintiff.     Defendants  appeal. 

Oeorge  W,  Paine  and  M.  W.  Beach^  for  appellants. 

F.  M.  Powers  and  I.  J.  McDuffie^  for  appellee. 

EoTHROCK,  J. — I.  TV.  R.  Ruggles  was  elected  treasurer 
of  Carroll  county  at  the  general  election  in  the  year  1881. 
He  was  re-elected  at  the  general  election  in  1883,  and  the 
bond  upon  which  this  suit  is  brought  was  approved  by  the 
board  of  supervisors  at  their  meeting  in  January,  1884.  In 
July,  1884,  Ruggles  absconded,  and  it  was  found  that  he  was 
a  defaulter  in  the  sum  of  about  $24,000.  There' are  various 
defenses  pleaded  by  the  sureties  upon  the  bond,  which  we 
will  proceed  to  consider.  Some  of  them  may  properly  be 
disposed  of  in  a  very  brief  manner. 

The  defendant  E.  Evans  pleaded  that  he  did  not  sign  the 
bond,  and  that,  as  to  him,  it  was  a  forgery.  The  court  found 
against  him  upon  this  issue.  It  is  sufficient  to  say  that  the 
finding  of  the  court  is  amply  sustained  by  the  evidence. 

II.  It  is  claimed  that  the  sureties  are  not  liable,  because 
there  was  a  deficiency  in  the  office  of  some  seven  or  eight 
thousand  dollars  when  the  bond  sued  on  was  approved,  and 
said  shortage  was  not  afterwards  made  good.  It  is  claimed 
that  the  sureties  are  not,  in  any  event,  liable  for  the  amount 
of  the  defalcation  up  to  the  time  of  the  approval  of  the  bond, 
upon  the  well  established  principle  that  sureties  on  official 
bonds  are  not  liable  for  prior  delinquencies  of  their  princi- 
pal. In  our  opinion,  the  court  was  warranted  in  finding 
from  the  evidence  that  at  the  semi-annual  settlement,  made 
in  June,  1884,  there  was  no  delinquency,  but  that  the  full 
amount  of  money  with  which  the  treasury  was  properly 
chargeable  was  in  the  treasury,  in  cash.     It  is   true,  counsel 
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for  the  defendants  strenuously  insist  that  no  proper  settle- 
ment was  made,  and  that  checks  and  drafts  were  counted  as 
money.  If  thi^  were  a  trial  anew  in  this  court,  upon  the 
evidence,  it  might  be  a  question  of  some  importance  to  deter- 
mine, from  the  weight  of  the  evidence,  whether  the  actual 
amount  in  money  was  in  the  treasury  at  said  settlement. 
But  that  the  evidence  fairly  supports  the  finding  of  the  court 
is  too  plain  to  admit  of  discussion. 

It  is  further  claimed,  in  this  connection,  that  there  was  no 
proper  settlement  made  with  the  treasurer  for  the  first  term 

of  office,  and  before  the  approval  of  the  bond 
1.  County 
treasurer:  re-  in  suit,  and  that  there  was  no  certificate  to  that 

election :  ap-        «»  .     t 

fimjd^^code  ^^^^^  indorsed  upon  the  bond,  as  required  by 
S690-  section  690  of  the  Code.     If  we  are  correct  in  the 

belief  that  the  court  was  authorized  in  finding  from  the  evi- 
dence that  there  was  no  deficiency  or  defalcation  at  the  settle- 
ment and  counting  of  the  funds  in  June,  1884,  the  burden  of 
proof  was  on  the  defendants  to  show  that  there  was  a  deficiency 
when  the  bond  was  approved.  Whether  this  would  avail  them 
as  a  defense  may  admit  of  some  question.  But  we  think  the 
court  was  also  authorized  to  find  from  the  evidence  that  it 
did  not  appear  that  Iluggles,  the  treasurer,  was  short  in  his 
accounts  when  the  bond  was  approved,  and  we  have  held  that 
tlie  indorsement  upon  the  bond  required  by  the  section  of 
the  Code  above  cited  is  merely  a  directory  provision  of  the 
statute.     Boone  Co,  v,  Jones.  54  Iowa,  699. 

III.     On  the  sixteenth  day  of  November,  1883,  Ruggles, 
the  treasurer,  called  upon  the  county  auditor,  and  requested 

2  .  a  blank  bond,  that   he    might  procure   sureties 

hon ai  s^°n1;f -  thereto.  The  auditor  inserted  in  the  blank  a 
ir^fcondi''''  penalty  of  $100,000,  and  filled  other  blanks, 
liabhity?^"*  excepting  the  blank  in  the  body  of  the  instru- 
ment for  the  names  of  the  sureties.  Ruggles  took  the  oath 
of  (office  before  the  auditor  on  the  same  day,  which  oath  was 
indorsed  on  the  bond,  and  the  blank  bond  was  delivered  to 
him.     It  will  be  observed  that  this  was  several  weeks  before 
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the  bond  was  approved.  The  sureties,  being  fourteen  in 
number,  reside  in  different  parts  of  Carroll  county.  Rug- 
gles  procured  their  signature  to  the  bond  by  personal  appli- 
cation to  them.  Some  of  them  were  procured  at  the  houses 
of  the  sureties,  and  others  at  stores  and  other  places  where 
Ruggles  happened  to  meet  them.  The  amount  named  in  the 
bond  being  large,  the  matter  of  the  undertaking  by  the  sur- 
eties was  fully  discussed  between  the  sureties  and  Ruggles. 
In  all,  or  nearly  all,  of  these  interviews  with  the  sureties, 
liuggles  assured  them  that  he  would  procure  a  large  number 
of  the  substantial  citizens  of  the  county  to  sign  the  bond,  and, 
in  most  instances,  he  named  certain  persons  who  he  stated 
had  promised  to  become  sureties;  and  he  assured  those  whose 
names  he  obtained  that  he  would  procure  the  names  of  oth- 
ers, naming  them.  The  sureties  signed  the  bond  with  this 
understanding,  and  intending  to  be  liable  only  upon  the  con- 
dition that  the  other  names  should  be  procured  by  Ruggles. 
But  Ruggles  failed  to  keep  his  agreement.  He  did  not  pro- 
cure the  signatures  of  many  persons  whom  he  promised  the 
defendants  he  would  procure,  and  upon  which  promise  the 
defendants  relied.  The  blank  in  the  body  of  the  bond  for  the 
names  of  the  sureties  was  not  filled  until  all  of  the  defend- 
ants had  signed  their  names.  The  blank  was  then  tilled 
with  the  names,  excepting  that  of  W.  F.  Minchen,  whose 
name  was  not  inserted  in  the  blank.  An  affidavit  of  all  the 
defendants  but  Minchen,  justifying  as  to  their  qualifications 
as  sureties,  appeared  upon  the  bond  as  having  been  made 
and  sworn  to  before  a  notary  public  on  the  seventh  day  of 
January,  1884.  The  affidavit  of  Minchen  was  made  before 
the  clerk  of  the  district  court  on  the  eighth  day  of  January, 
and  on  that  day  the  bond  was  approved  by  the  board  of 
supervisors. 

It  will  be  seen  from  the  foregoing  statements  of  facts  that 
when  the  bond  was  presented  to  the  board  for  approval  it 
was  complete  in  every  respect,  and  in  the  nsual  and  proper 
form,  with  the  single  exception  that  the  name  of  Minchen 
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was  not  inserted  in  the  bodj  of  tlie  instrument.  It  is 
claimed  by  appellants  that,  as  the  bond  was  not  to  be  deliv- 
ered to  the  county  without  the  additional  names  which  Eug- 
gles  was  to  procure,  the  delivery  aud  approval  by  the  board 
was  without  authority  from  the  sureties,  and  created  no  bind- 
ing obligation  against  them.  There  is  a  large  number  of 
authorties  cited  by  counsel  for  both  parties  upon  the  ques- 
tion of  law  arising  upon  these  facts.  Many  of  these  author- 
ities f.re  not  of  much  aid  in  the  determination  of  the  ques- 
tion, because  they  are  not  entirely  in  point.  It  appears, 
also,  that  such  as  are  applicable  to  the  question  are  not  in 
accord.  But  our  examination  of  them  has  led  us  to  the  con- 
clusion that  the  great  preponderance  of  authority,  and  the 
better  principle,  leave  but  little  doubt  that  the  sureties  are 
liable.  Indeed,  we  doubt  if  any  case  can  be  found  where  a 
bond  such  as  this  appeared  to  be  upon  its  face,  and  which 
w^is  signed  by  the  sureties  in  blank, — that  is,  without  the 
names  of  others  inserted  in  the  bond  who  were  to  be  pro- 
cured as  sureties, — has  been  held  invalid  because  the  names 
of  the  sureties' were  procured  by  the  principal  upon  condi- 
tion that  he  would  procure  others  to  sign  the  instrument. 

The  case  of  Dair  v,  U.  S.,  16  Wall.,  1,  is  precisely  in 
point.  The  defense  of  the  sureties  was  the  same  in  that  case 
as  in  this.  The  bond  was  a  blank.  The  name  of  the  surety 
to  be  procured  as  a  condition  was  ndt  in  the  bond  when 
the  sureties  signed  their  names.  It  was  held  that  the 
defendants  were  liable,  and  the  cause  is  distinguished  from 
Pawling  v,  U.  S.,  4  Cranch,  219,  in  which  the  additional 
sureties  to  be  procured  were  named  on  the  face  of  the  bond. 
In  Dair^B  Case  one  Cloud  was  to  be  procured  as  a  co-surety. 
The  court  say:  "If  the  name  of  Joseph  Cloud  appeared  as 
a  co-surety  on  the  face  of  this  bond,  the  estoppel  would  not 
apply,  for  the  reason  that  the  incompleteness  of  the  instru- 
ment would  have  been  brought  to  the  notice  of  the 
agent  of  the  government,  who  would  have  been  put  on 
inquiry  to  ascertain  why  Cloud  did  not  execute  it,  and  the 
Vol.  LXIX— 18 
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pursuit  of  this  inquiry  would  have  disclosed  to  him  the 
exact  condition  of  things." 

The  case  of  Brown  v.  Perkins^  Probate  Judge,  42  Mich., 
501;  S.  C,  4  N.  W.  Rep.,  195,  was  a  suit  on  a  guardian's 
bond.  Tiie  bond  was  drawn  up  on  a  printed  form,  and  filled 
in  with  all  but  the  names  of  the  obligors.  It  purported  to 
be  drawn  to  bind  the  guardian  as  principal,  and  the  word 
"  sureties  "  was  partly  printed  and  partly  written,  with  a 
blank  for  their  names  not  filled  in.  Brown,  the  surety, 
signed  the  bond,  while  no  name  was  inserted  as 
surety,  and  he  offered  to  show  that  when  he  had  signed  it  he 
gave  it  to  the  guardian  with  an  agreement  that  he  should 
procure  the  signature  of  one  Withey  as  another  surety,  and 
that  the  bond  should  not  be  used  without  "Withey's  signa- 
ture; that  the  guardian  did  not  procure  Withey's  signature, 
but  took  the  bond  to  the  judge  of  probate,  who  wrote  in 
Brown's  name,  and  changed  the  word  "sureties"  to  "surety," 
and  made  an  order  of  approval.  It  was  held  that  the  surety- 
was  liable  upon  the  bond.  And  see,  also,  McCormick  v.  Bay 
City,  23  Mich.,  457;  State  v.  Peck,  53  Me.,*  284;  State  v. 
Pepper,  31  Ind.,  76;  Millett  v.  Parker,  2  Mete,  (Ky.)  608. 

The  defendants,  among  other  cases,  rely  upon  Daniels 
V,  Gower,  54  Iowa,  319.  That  was  an  action  against 
sureties  upon  a  non-negotiable  promissory  note,  and  it 
was  held  that  when  ah  instrument  of  that  kind  was  signed 
by  sureties,  and  deposited  with  a  stranger  to  the  note,  to  be 
delivered  upon  a  certain  condition,  and  was  delivered  by  tlie 
depositary  to  the  principal  maker,  and  by  him  to  the  pay^e,  in 
violation  of  the  condition,  the  delivery  was  not  binding  upon 
the  sureties,  and  the  note  against  them  was  not  enforceable. 
It  is  true,  it  is  said  in  that  case  that  the  principle  involved 
in  ciises  arising  upon  ofiicial  bonds  is  very  nearly  the  same. 
But  the  question  as  to  the  rights  of  sureties  upon  official 
bonds  was  not  before  the  court,  and  what  is  said  in  the  opin- 
ion in  relation  thereto  was  not  essential  to  the  determination 
of  the  case. 
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The  case  of  Pepper  v.  Statey  22  Ind.,  399,  cited 
opinion,  is  not  in  point  in  this  case,  because  in  tha 
the  names  of  certain  persons  were  inserted  in  the  be 
the  bond,  and  a  part  onlj  of  such  names  were  aftei 
signed  to  it.  It  was  a  case  similar  to  Pawliivg  v. 
sujyra.  ,  • 

Our  examination  of  this  question,  in  this  case,  hi 
vinced  us  that  the  rights  of  parties  of  official  bonds  a; 
just  like  the  rights  of  parties  to  purely  personal  ti 
tions.  A  board  of  supervisors  should  not  be  requi 
compel  the  attendance  of  sureties  to  official  bonds,  to 
tain  whether  their  names  were  affixed  with  conditions, 
do  not  even  have  the  power  to  compel  such  atten 
The  time  and  place  for  the  approval  of  such  bonds  an 
by  law.  The  board  ought  not  to  be  expected  to  folh 
principal  over  the  county,  and  seek  out  and  int 
the  sureties  upon  the  subject  of  their  obligatioi 
was  the  duty  of  the  sureties  to  see  that  the  princi] 
the  bond,  who  was  tlielr  agent,  and  who  undertook  t 
cure  tjie  additional  sureties,  performed  that  duty,  and, 
event  of  liis  failure  to  do  so,  withdraw  from  the  bond 
its  approval.  When  the  bond  is  in  proper  form,  tl 
nothing  to  apprise  the  board  of  supervisors  of  any 
tions  or  limitations  upon  the  obligation  of  the  parties  t 
and  sureties  ought  not  to  be  allowed  to  wait  until  a  d 
tion  occurs  to  make  known  and  avail  themselves  of  ] 
stipulations  and  conditions  between  themselves  and 
principal.  We  have  no  doubt  that  nearly  every  officio 
now  in  force  in  this  state,  including  bonds  of  public  o 
executors,  administrators  and  guardians,  is  as  vulnera 
a  defense  of  this  kind,  real  or  assumed,  as  the  bond  ii 
and  if  we  were  to  hold  that  such  a  defense  is  av 
to  a  surety,  it  would,  in  our  opinion,  tend  very  j 
to  impair  the  value  of  official  bonds.  As  is  si 
Dair  V.  U,  S.,  supra:  "It  is  easy  to  see,  if  the  ol 
are  at  liberty  when  litigation  arises,  and  loss  is  likely 
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upon  them,  to  set  np  a  condition  unknown  to  the  person  whose 
duty  it  was  to  take  the  bond,  and  which  is  unjust  in  its  result, 
that  the  diflSculties  of  procuring  satisfactory  indemnity  from 
those  who  are  required  by  law  to  give  it  will  be  greatly 
increased.  Especially  is  that  so  since  parties  to  the  action 
are  permitted  to  testify."      • 

The  only  irregularity  upon  the  face  of  this  bond  is  that 
the  name  of  Minchen  does  not  appear  in  the  body  of  it. 
There  was  nothing  in  this  to  arouse  any  suspicion  in  the 
minds  of  the  members  of  the  board  of  supervisors  that  the 
board  was  subject  to  any  conditions  whatever. 

VI.  All  of  the  defendants  who  were  examined  as  wit- 
nesses were  asked  by  their  counsel  to  state,  in  general  terras, 

3. — : :    their  intention  in  signing    and   delivering    the 

dence!  bond.     The  evidence  was  objected  to,  and  the 

objection  was  sustained.  This  ruling  of  tlie  court  is  claimed 
to  be  erroneous.  It  is  unnecessary  to  determine  in  what 
cases  a  witness  may  be  allowed  to  state  his  intention  in 
doinn:  an  act.  It  will  be  observed  that  we  hold  that  the 
intention  of  the  defendants  was  wholly  immaterial,  unless 
such  intent  was  known  to  the  board  of  supervisors  before 
the  bond  was  approved;  and  it  is  not  claimed  that  the 
bond  had  any  such  knowledge. 

V.     Among  the   items  of  cash  with  which  the  treasurer 
was  charged,  there  was  the  sura  of  $675,  which  the  defend- 
4.  PRACTICE     ants  claim   was  not  paid  into  the  hands  of  the 
erroS^mst      treasurer  in  his  official  capacity,  and  that  they 
record.  are    not   liable    therefor.      It    is   impossible   to 

determine  from  the  record  in  the  case  whether  this  sum  was 
included  in  the  judgment  in  the  court  below.  The  amount  of 
the  judgment  is  less  than  the  amount  of  the  defalcation,  as 
shown  by  the  evidence.  There  was  no  finding  of  facts  upon 
this  question,  and  it  may  be  that  the  item  complained  of 
was  excluded  in  the  computation  made  by  the  court.  The 
court  found  the  defalcation  to  be  $23,399.64,  and  the 
proof  shows,  and  defendants'  counsel  in  their  opening  argu- 
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ment  state,  that  Iluggles  was  a  defaulter  in  the  si 
about  $24,000.  It  may  be  that  the  court  found  the  whole 
cation,  including  the  item  of  $675,  to  be  such  b^  sum  a 
deducting  that  item,  the  balance  would  equal  the  judj 
Our  conclusion  is  that  the  judgment  of  the  circuil 
must  be 

Affiei 


Schmidt  v.  Littig  et  al. 


1.  ETidenee:  incoicpetency:  objection  on  appeal.    Objecti 

witness  on  the  groand  of  incompetency  cannot  be  raised  for  the  fi 
in  this  court. 

2.  Estates   of  Decedents:   executor's  settlement:   obje 

evidence.  Action  to  set  aside  an  executor's  settlement,  on  the 
tiiat  he  had  not  charged  himself  with  money  which  he  owed  th( 
and  that  he  had  wrongfully  charged  plaintiff  with  money  as  an  c 
ment.  Held  that  the  evidence  justified  the  trial  court  in 
against  plaintiff  as  to  both  claims. 

Appeal  froin  Scott  Circuit  Court. 

Monday,  June  21. 

Action  in  equity  to  set  aside  an  executor's  settle 
The  plaintiff,  Augusta  Schmidt,  is  one  of  the  childrt 
devisees  of  Peter  Littig,  deceased.  The  defendant, 
Littig,  is  executor  of  his  estate.  The  plaintiff  allege 
the  defendant  has  been  guilty  of  fraud  in  failing  to  i 
as  an  asset  of  the  estate,  a  debt  due  from  him  to  the  t( 
at  the  time  of  his  death,  and  in  charging  her  with  $1, 
an  advancement  applicable  upon  her  legacy.  There 
decree  for  the  defendant.     The  plaintiff  appeals. 

B.  Peters  and  D.  B.  Nash^  for  appellant. 

Davison  cfe  Lane  and  Gannon  db  McGuirk^  for  apf 


Digitized  by 


Google 


OIJRT  OF  IOWA, 


r  V.  Bradish. 


to  be  conceded  that  the  defendant 
jstator  $3,000,  and  has  not  repaid 
;  an  asset  of  the  estate.  He  con- 
jived  the  same  as  a  gift.  While 
ess  for  the  plaintiff,  he  testified 
the  money  as  a  gift,  and  gave  no 
L  is  raised  as  to  the  competency  of 
,  but  no  objection  to  his  compe- 
made  at  the  time  he  testified,  nor 
lie  evidence  out.  We  do  not  think 
[  now  for  the  first  time.  In  addi- 
one  Mrs.  Enderly,  who  testified  to 

the  testator.     If  there  was  any 
is  impossible  to  say  that  there  is 
iing  fraud, 
ly  charged  with  an  advancement 

she  claims  that  she  was  wronged, 
reived  that  amount,  but  she  con- 
ws  that  the  same  was  repaid  by  a 
The  fact  appears  to  be  that  the 
onveyed  certain  real  estate  to  the 
plaintiff's  husband  had  become 
istator  took  the  property  with  an 
.  What  it  was  worth,  or  what  he 
lere  were,  does  not  appear.  . 
fice  fails  to  sustain  the  plaintiff's 


Affibmrd. 


i  V.  Bradish. 

FED    dividends:     liability    of   8TOCK- 

,"  as  med  in  §  1072  of  the  Code,  incliidea 
n,  and  not  merely  the  cash  on  band;  so  that 
the  payment  of  dividends  when  the  cash 
set  liabilities,  if  the  entire  resouces  of  the 
hat  purpose. 
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2.  :  :  .    The  word  "liability,"  as  used  in  §  1072  of  the 

Code,  means  existing  indebtedness,  the  payment  of  which  can  be  enforced, 
and  does  not  include  the  capital  stock  of  the  corporation. 

3.  : :  ,    Where,  at  the  time  a  dividend  is  declared  and 

paid,  the  corporation  has  personal  property  more  than  enough  to  pay  its 
debts  and  the  diddend,  besides  valuable  real  estate  and  machinery,  there 
is  not,  in  the  paying  of  the  dividend,  any  diversion  of  the  funds,  under 
§  1072  of  the  Code. 

4.  :  iNTBNTfONAL  FRAUD:  CODE,  §  1071:  EVEDBNCB.    In  Order  to 

hold  a  stockholder  of  a  corporation  liable  for  intentional  fraud,  under  ^ 
1071  of  the  Code,  it  is  not  sufficient  to  show  an  intention  to  deceive,  but 
there  must  have  been  8ome  act  fraudulently  done  with  that  intention. 
(White  V.  Hos/ord,  37  Iowa,  ii63.)  The  evid?nc3  in  tliia  case  consid- 
ered (see  opinion)  and  held  not  to  establish  any  such  fraudulent  act  on 
the  part  of  defendant. 

5.  Fractioe  on  Appeal:  qubstiqk  not  raisbd  below.    Questions  not 

raised  oa  the  trial  of  law  actions  in  the  lower  courts  cannot  be  raised  in 
this  court  on  appeal. 

Appeal  from  Winneshiek  District  Court, 

Monday,  June  21. 

The  defendant  was  a  stockholder  in  au  insolvent  corpora- 
tion, and  this  action  was  brought  at  law  to  recover  of  him  a 
debt  of  the  corporation.  Trial  by  jury.  Judgment  for  the 
defendant  and  plaintiiF  appeals. 

(7.  Wellington  and  Ghas.  P.  Brown^  for  appellant. 

Willett  c&  Willett  and  S.  P.  Adams^  for  appellee. 

Sekvers,  J. — I.     There  are  three  counts  in  the  petition. 

The  issue  under  the  first  was,  by  consent,  withdrawn  from 

the  jury  and  submitted  to    the  court,  and   the 

Tioxs:  ivi-      court  found  for  the  defendant.     It  is  provided  by 

warranted  .     ,        «       i         o     i 

nlTbiiiT^f       Statute  that  "the  diversion  ot  the  funds  of  the 
stockholders,   corporation  to  other  objects  tlian  those  mentioned 
in  their  articles,  and  in  the  notices  published,  as  aforesaid,  if 
any  person  is  thereby  injured,  and  the  payment  of  dividendsu 
which  leave  insufficient  funds  to  meet  the  liabilities  of  the 
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^'r  corporation,  shall  be  deemed  such  frauds  as  will  subject  those 

Y  /^!  concerned  to  the  penalties  of  the  preceding  section;  and  such 

"r ;       .  dividends,  or  their  equivalent,  in  the  hands  of  the  individual 

/:  >  stockholders,  shall  be  subject  to  such  liabilities."     Code,  § 

■  1072. 

V .  The  first  count  in  the  petition  is  based  on  this  statute,  and 

f^-,  it  states  that  dividends  were  declared   by   the  corporation, 

^.  :   '^  and  paid  to  the  defendant,  when  the  funds  of  the  corpora- 

tion were  insufficient  to  meet  the  liabilities.     It  will  be  con- 
^.  ceded  that  plaintiff  is  entitled  to  recover  if  such  dividends 

were  of  the  character  stated.     The  corporation  was  or^i^an- 
■^  '  ized,  and  the  dividends  were  declared,  in  1875  and  187G;  and 

,  one  material   question  is  as   to  the  meaning  of  the   word 

/^  *'  funds,"  used  in  the  foregoing  statute.    Counsel  for  the  appel- 
lant contend  that  it  means  "  cash  on  hand,''  and  it  is  said  that 
V  when  one  is  in  funds  to  n^eet  all  obligations,  it  would  not  be 

understood  that  such  funds  consisted  of  notes  and  accounts  and 
r  real  estate;  and  Bouvier's  Law  Dictionary  and  Webster  are 

f  referred  to.  That  such  is  the  restricted  meaning  of  the  word, 
and  that  it  should  be  so  construed  in  some  cases,  will  be  con- 
ceded. But  it  is  quite  clear  that  it  has  a  broader  meaning, 
and,  in  some  cases,  should  be  construed  to  include  property 
of  every  kind,  when  such  property  is  specially  contemplated 
is  something  to  be  used  or  applied  in  the  payment  of  debts. 
Tlie  word  "funds"  occurs  twice  in  the  foregoing  statute,  and 
as  first  used  it  undoubtedly  means  that  if  the  property  of 
the  corporation  be  diverted,  and  any  one  is  thereby  injured, 
the  person  causing  such  diversion  will  be  liable  to  the  penal- 
ties provided  in  the  statute.  As  thus  used,  the  word  means 
and  includes  something  more  than  cash  on  hand.  It  evi- 
dently includes  all  the  resources  of  the  corporation,  and  no 
sufficient  reason  has  been  given  why  it  does  not  mean  the 
same  thing  when  it  is  used  the  second  time  in  the  same  sec- 
tion of  tlie  Code.  "  Diversion  of  funds"  and  "insufficient 
funds,"  in  so  far  as  the  meaning  of  the  word  "  funds  "  is  con- 
cerned, must,  it  seems  to  us,  be  construed  to  mean  precisely 
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the  Bauie  thing.  A  corporation  may,  we  think,  h 
declare  and  pay  a  dividend,  although  it  does  not  ha\ 
on  hand  to  pay  all  its  liabilities.  Necessarily  this  ir 
BO,  for  there  is  not  a  national  bank  in  the  state  that  hi 
in  business  over  a  year  that  has  at  any  time  cash  oi 
sniScient  to  pay  all  its  liabilities,  and  this  must  be  t 
other  corporations  engaged  in  active  business.  Tlie 
resources  and  funds  of  the  corporation  must  consist  < 
on  hand  and  other  property,  and  if  such  assets  exce 
liabilities,  a  dividend  can  be  lawfully  declared. 

II.     It  was  stipulated  that  in  18T5,  when  the  di 
was  declared,  the  value  of  the  assets,  funds  and  resou 

^ .  the   corporation  was  $156,904.65,  and  t 

•  bilities  were  $56,065.23.     Tlie  capital  stc 

$106,860,  and  a  dividend  of  ten  per  cent  on  the  capita 
was  declared,  amounting  to  $10,686.  It  will  be  ol 
that  the  statute  declares  that  the  "payment  of  dividends 
leave  insufficient  funds  to  meet  the  liabilities  of  the  c 
tion  "  shall  be  deemed  a  fraud.  It  will  be  also  observ 
the  indebtedness  and  the  capital  stock  exceed  the  as 
the  corporation,  and  counsel  for  the  appellant  conter 
the  capital  stock  is  a  liability,  and  therefore  thedividt 
unlawfully  declared  and  paid.  Counsel  for  the  appell 
tend  that  the  liabilities  of  the  corporation  conteuipla 
the  statute  are  the  indebtedness  other  than  the  capital 
We  incline  to  think  that  the  capital  stock,  in  one  sen 
liability  of  the  corporation,  and  yet  it  is  not  a  debt 
interest  of  a  stockholder  consists  of  his  right  to  pari 
in  the  profits,  and  it  is  only  upon  the  dissolution  of  t 
poration  that  he  becomes  entitled  to  any  portion  of  th< 
other  than  the  dividends.  He  cannot  bring  an  action 
the  corporation  for  the  amount  paid  for  stock  duri 
existence  of  the  corporation.  The  corporate  liability 
payment  of  the  capital  stock  is  remote  and  contingent 
object  of  the  statute  is  the  protection  of  creditors  oth 
holders  of  stock.     If  the  whole  capital  stock  is  retui 
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the  stockholders  in  the  form  of  dividends,  a  creditor  has  no 
right  to  complain  if  there  remain  sufficient  funds  belonging 
to  the  corporation  to  pay  him.  The  word  "liability,'' as 
used  in  the  statute,  should  be  construed  to  mean  existing 
indebtedness  at  the  time  the  dividend  is  declared,  the  pay- 
ment of  which  could  be  enforced.  That  such  is  the  proper 
construction  we  think  is  apparent  from  other  sections  of  the 
Code  in  which  the  word  "liability"  is  used  as  synonymous 
with  "  indebtedness."     See  sections  1061-1063. 

Deducting  the  dividends  paid  in  1875,  the  remaining  assets 
of  the  corporation  were  of  the  value  of  $146,218.65;  the 
debts  amounted  to  $56,065.23;  surplus,  after  paying  all  lia- 
bilities, $90,153.42.  That  the  corporation  was  solvent — 
that  is,  abundantly  able  to  pay  all  its  creditors — must  be  true. 
It  had  sufficient  funds  to  pay  all  its  liabilities,  and  if  it  had 
then  ceased  to  do  business,  and  gone  into  liquidation,  the 
plaintiff  and  all  other  creditors  would  have  been  paid.  Now, 
it  makes  no  difference  what  afterwards  occurred,  but  the 
question  is,  was  the  dividend  lawful  at  the  time  it  was  paid? 
"We  think  it  was.  The  facts  as  to  the  dividends  of  1875  and 
1876  are  substantially  the  same.  Therefore  the  ruling  of  the 
court  as  to  the  right  to  recover  under  the  first  count  is  cor- 
rect. 

.III.  The  right  to  recover  on  the  second  count  is  based  on 
two  grounds.     The  first  is  that  the  payment  of  dividends 

,  was  a  diversion  of  the  funds  of  the  corporation, 

•  as  provided  in  the  first  clause  of  section  1072  of 

the  Code,  and  because  of  such  diversion  the  plaintiff  was 
damaged.  It  is  said  in  argument,  by  counsel  for  appellant, 
that  the  defendant  "participated  in  fraudulently  declaring 
and  paying  the  dividends."  We  have  examined  the  petition 
with  care,  and  have  been  unable  to  find  any  such  averment. 
We  therefore  assume  that  it  is  not  alleged  in  the  second  count 
in  the  petition  that  any  intentional  fraud  was  perpetrated, 
designed  or  intended,  and  therefore,  in  the  absence  of  any 
such  allegation,  it  must  be  assumed  that  the  dividends  were 


Digitized  by 


Google 


Digitized  by 


Google 


284  SUPREME  COURT  OF  IOWA, 


Miller  y.  Bradlsh. 


IV.     The  second  ground  of  reJcovery,  stated  in  the  second 
count  of  the  petition,  is  that  the  defendant  and  other  stock- 

4. :  holders,  knowing  that  the  indebtedness  of  the  cor- 

fraud  :°oode,  poration  was  largely  in  excess  of  that  allowed  by 
dence.  *^  "  law,  and  knowing  that  the  assets  had  been  impaired 
by  payment  of  dividends,  in  1878  voted  to  increase  the  capi- 
tal stock  from  $104,000  to  $200,000;  and  caused  an  amend- 
ment  of  the  articles  to  be  made  so  providing;  and  caused  a 
notice  to  be  pubh'shed,  as  required  by  statute  in  such  case, 
but  intentionally  failed  and  neglected  to  state  in  the  notice 
the  time  and  conditions  provided  for  the  payment  for  the 
additional  stock;  that  such  stock  was  issued  to  certain  per- 
sons, who  executed  their  notes  in  payment  therefor,  and  that 
such  persons  were  insolvent;  that  said  notes  remain  unpaid; 
that  after  such  fraudulent  issue  of  stock  the  corporation  bor- 
rowed $20,000,  and  mortgaged  the  property  of  the  corpora- 
tion to  secure  the  same,  and  that  the  secretary  converted  a 
large  amount  of  the  said  money  to  his  own  use;  that  defend- 
ant knew  and  participated  in  the  acts  aforesaid,  and  the  same 
was  done  with  the  intent  of  concealing  and  deceiving  the 
public  us  to  the  true  condition  of  the  means  and  liabilities 
of  said  corporation,  and  thereby  the  plaintiff  was  damaged. 
,  The  ground  of  recovery  above  stated  is  based  on  section  1071 
of  the  Code,  which  provides  that  "  intentional  fraud  in  com- 
plying substantially  with  the  articles  of  incorporation,  or  in 
deceiving  the  public  or  individuals  in  relation  to  their  means 
and  liabilities,  shall  subject  those  guilty  thereof  to  fine  and 
imprisonment;  *  *  *  and  any  person  who  has 
sustained  injury  from  such  fraud  may  also  recover  damages 
therefor  against  those  guilty  of  participating  in  such  fraud." 
The  fraud  relied  on  is  in  deceiving  the  public  and  individ- 
uals. It  will  be  observed  that  it  is  not  stated  that  the 
defendant  did  anything  with  the  fraudulent  intent  of  deceiv- 
ing any  one.  All  he  did  was  to  participate  in  the  acts  done 
with  the  intent  of  deceiving  the  public  and  the  plaintitJ'. 
Under  the  statute,  the  defendant  must  have  done  somethinsr 
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of  the  carelessness  and  negligence  of  appellee,  as  an  officer, 
fiuiffered  to  be  done."  It  is  conceded,  as  we  understand,  that 
there  is  no  statutory  liability  for  negligence  or  mismanage- 
ment, and  that  there  is  no  remedy  at  law  therefor;  yet,  in 
equity,  it  is  claimed  the  liability  may  be  enforced.  We  think 
it  clearly  appears  from  the  abstract  that  no  such  question  was 
made  in  the  court  below,  and  it  cannot  be  raised  for  the  first 
time  in  this  court.     The  judgment  is  therefore 

Affirmed. 


Bower  v.  Webber  et  al. 


1.  Practice  on  Appeal:  affirh.vncb  on  appellant *8  abstract. 

Where  appellant  fails  in  his  abstract  to  present  a  case  requiring  the 
reversal  of  the  judgment  appealed  from,  this  court  will  not  look  fur- 
ther to  discover  authority  to  affirm  the  judgment 

2.  Fromissory  Note:  illegal  consideration:  novation.    Where 

A.  was  indebted  to  B.  upon  an  illegal  consideration,  and  B.  owed  C.  a 
valid  debt,  and,  by  novation,  A.  made  his  promissory  notes  to  C,  in 
settlement  of  his  debt  to  B.,  and  of  B.'s  debt  to  C,  held  that  the  illegal 
consideration  of  A.'s  original  debt  to  B.  could  not  be  pleaded  against 
the  notes  so  given, — C.  having  no  knowledge  of  such  illegal  consideror 
tion. 

3.  Practice  on  Appeal :   errors  not  presumed.    Alleged  errors  not 

apparent  upon  the  record  must  be  presumed  not  to  have  occurred. 

4.  :  presumption  in  PAVpR  op  trial  court.    Where  the  record 

shows  that  part  of  the  reply  to  a  counter-claim  has  been  omitted,  this 
court  will  rather  presume  that  the  omitted  portion  put  the  counter- 
claim in  issue  tlian  that  the  trial  court  rendered  judgment  against 
defendant  upon  a  counter-claim  which  was  not  put  in  issue. 

Appeal  from  Jackson  District  Court. 

Monday,  June  21. 

Action  upon  two  promissory  notes.  There  was  a  trial  with- 
out a  jury  in  the  district  court,  and  a  judgment  for  plaintiff. 
Defendants  appeal. 
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that  it  does  not  present  the  entire  record  and  all  the  testi- 
mony in  the  case.  He  also  files  an  amended  abstract  pre- 
senting certain  omitted  portions  of  the  record.  "We  find  it 
unnecessary  to  determine  the  suflSciency  of  defendants'  abstract, 
or  to  resort  to  the  transcript  for  the  facts,  as  the  case  must 
be  determined  against  defendants  upon  the  abstract  and 
amended  abstract,  so  far  as  it  is  not  denied.  As  defendant 
fails  to  present  a  case  by  his  abstract  requiring  the  reversal 
of  the  judgment  of  the  court  below,  we  need  not  look  fur- 
tlier  to  discover  authority  to  aflirm  the  judgment. 

11.  The  objection  principally  argued  by  counsel  for 
defendants  is  that  the  judgment  of  the  district  court 
2.  PBOMis-  ^*s  ^^t  sufficient  support  in  the  evidence.  The 
n?e*Kai"con-  district  court's  finding  of  facts,  under  the  evi- 
iidvation.  '  dencc  upon  which  the  judgment  is  based,  stands 
as  the  verdict  of  a  jury,  and  cannot  be  disturbed  unless  there 
is  such  absence  of  evidence  to  support  it  as  to  authorize  the 
conclusion  that  it  was  the  result  of  passion  or  prejudice.  In 
the  absence  of  a  special  finding  of  facts  returned  by  the 
court,  we  will  presume  that  the  judgment  is  based  upon  facts 
which,  in  the  proper  exercise  of  judicial  discretion,  the  court 
below  could  have  found  under  the  evidence,  and  which,  in 
our  opinion,  support  the  judgment.  There  was  evidence 
tending  to  show,  and  the  district  court  could  well  have 
found,  that  the  notes  in  the  suit  were  executed  for  a  valid 
and  legal  consideration.  The  facts  pertaining  to  the  transac- 
tion appear  to  be  these:  The  defendant  Webber  rented  a  hotel 
of  plaintiff.  It  had  before  been  rented  and  occupied  by 
Brandt.  Defendant  purchased  intoxicating  liquors  of 
Brandt,  to  be  unlawfully  sold.  In  payment  therefor  he 
assumed  to  pay  an  amount  Brandt  owed  plaintiff  for  rent. 
Plaintiff  was  a  party  to  the  novation,  and  accepted  defend- 
ant as  the  debtor  instead  of  Brandt.  The  amount  of  Brandt's 
debt  was  included  in  the  notes  in  suit. 

This  statement  of  facts  shows  that  the  value  of  the  liquors 
did  not  enter  into  the  consideration  of  the  notes.     Brandt's 
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ia  denial  of  defendants'  right  to  recover  on  the  counter- 
claim. But  if  this  be  not  so,  we  would,  in  support  of  the 
judgment,  presume  that  the  portion  of  the  replication 
omitted  from  the  record  denied  the  counter-claim.  We 
surely  would  not  indulge  the  opposite  presumption,  to  the 
effect  that  the  district  court  adjudged  against  defendant's 
right  to  recover  upon  the  counter-claim  when  it  was  admitted 
by  a  failure  to  reply  thereto. 

V.  Upon  the  issue  involving  the  question  of  the  pay- 
ment 6f  the  notes  by  property  obtained  by  plaintiff,  as  well 
as  all  other  issues  in  the  case,  the  district  court  could  well  have 
found  for  plaintiff.  There  was  evidence  tending  to  show 
that  plaintiff  settled  for  the  property  which  defendants  claim 
should  be  regarded  as  received  in  payment  of  the  notes. 

These  considerations  dispose  of  all  questions  discussed  by 
counsel.  In  our  opinion,  the  judgment  of  the  district  court 
ought  to  be 

Affirmed. 


Bayliss  v.  Mubray. 


1.  Pleading:   reply  not  warranted:  motion  to   strike :    error 

WITHOUT  PREJUDICE.  A  reply  which  is  not  warranted  under  Code,  § 
2665,  but  which  is  in  substance  only  a  reiteration  of  one  of  the  material 
allegations  of  the  petition,  should  be  stricken  out  on  motion,  but,  as  it 
raises  no  new  issue*  a  refusal  to  strike  it  out  is  not  prejudicial  error,  and 
is  therefore  not  reversible. 

2.  Promissory  Note:   denial  op  execution:  evidence:  offer  of 

PAYMENT.  Where  the  person  whose  name  was  signed  to  a  prom> 
isaory  note  denieJ  the  execution  of  it,  a  letter  written  by  him  to 
the  holder,  offering  to  pay  an  amount  which  he  admitted  to  be  due  on 
the  note,  was  properly  admitted  against  him  to  rebut  his  denial.  Such 
a  letter  was  not  an  offer  to  compromise,  to  be  excluded  under  §  2900  of 
the  Code. 

3.  :  :    ratification:    evidence:  instruction.      Where 

defendant  denied  the  executicm  of  the  note,  evidence  that   be   had 
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escribed  in  the  petition.  Wliile  the 
re  reiteration  of  the  allegation  that  he 
bho  section  quoted  above  this  is  not 
We  are  of  the  opinion,  however,  that 
judiced  by  the  refusal  of  the  court  to 
the  files.  No  new  issue  was  raised  by 
ery  fact  alleged  in  it  could  have  been 
le  raised  by  the  answer.  The  ques- 
n  the  petition  and  answer  was  not 
1  signed  his  name  with  his  own  hand 
et  out  in  the  former  pleading,  but 
of  tliat.  instrument  was  his  act,  and 
lown  by  proof  that  it  was  executed  by 
his  direction. 

3d  in  evidence  a  letter  written  to  him 
ti  the  latter  claimed  that  he  paid  a  por- 
le  amount  of  the  note  to  an  agent  of 
and  in  which  he  promised  to  pay  the 
lue  thereon  in  a  few  months,  and 
intiff  not  to  institute  suit  against 
tified  that  this  letter  was  written  in 
he  received  from  plaintiff,  in  which  he 
;ion  of  the  amount  due  on  the  note  if 
the  balance.  Counsel  for  defendant 
letter  on  the  ground  that  It  was  writ- 
tion  to  compromise.  This  motion  was 
link  the  ruling  is  correct.  The  letter 
re  the  suit  was  instituted.  The  case  is 
by  section  2900  of  the  Code,  which 
compromise  made  after  the  institution 
have  not  been  accepted,  shall  not  be 
;he  trial.  The  general  rule  on  the  sub- 
propositions  between  litigant  parties, 
made  without  prejudice,  are  excluded 
policy."  1  Greenl.  Ev.,  §  192;  Marsh 
>0;  GerrUh   v.  Sweetser,  4  Id.,  374; 


Digitized  by 


Google 


Digitized  by 


Google 


;me  court  of  iowa, 

The  State  t.  Clark. 

der  liira  liable  therefor.  But  the  court 
instructions.  The  instructions  asked  are 
abstract  propositions;  but  they  do  not 
any  relevancy  to  the  issues  in  the  case. 
lat  there  was  any  effort  to  charge  defend- 
1  the  ground  that  he  had  sold  the 
id  paid  over  the  proceeds  to  him;  but 
rge  him  on  the  ground  that  he  had  rati- 
;he  execution  of  the  note  in  his  name. 
>roperly  refused  the  instruction,  for  the 
t  applicable  to  the  issues  as  made  by 

bhat  the  verdict  is  not  supported  by  the 
r  opinion,  it  finds  sufficient  support  in 
ued  in  said  letter, 
the  circuit  court  will  be 

j^lFFIBMKD. 


'he  State  t.  Olabk. 


[>KCL\RATI0N8    OF    PROSECUTRIX.       Thoug^ll    the 

)f  rape  may  be  asked  whether  she  made  complaint 
^en  and  to  whom,  and  the  person  to  whom  she 
called  to  prove  that  fact,  yet  the  particular  facts 
not  admissible  in  eyidence,  except  when  elicited 
,  or  by  way  of  confirming  her  testimony  after  it 
(See  State  v,  Richards,  33  Iowa,  420.) 

^rom  Henry  District  Court. 
Monday,  June  21. 

ks  indicted  for  the  crime  of  rape.     He 
id  convicted  of  an  assault  with  intent  to 
appeals. 


Digitized  by 


Google 


Digitized  by 


Google 


SUPREME  COURT  OF  IOWA, 

Vimont  V.  The  Chicago  &  Northwestern  R'y  Co. 

iible,  and  that  it  was  improperly  and  erroneously 
d  we  think  their  position  in  reference  thereto  is 
3  Greenl.  Evr.,§  213,  it  is  said:  "Though  the  pro- 
'  be  asked  whether  she  made  complaint  of  the 
when  and  to  whom,  and  the  person  to  whom  she 
is  usually  called  to  prove  that  fact^  yet  the  par- 
which  she  stated  are  not  admissible  in  evidence, 

elicited  on  cross-examination,  or  by  way  of  con- 
testimony  after  it  has  been  impeached.  On  the 
nation  the  practice  has  been  merely  to  ask  her 
has  made  complaint  that  such  an  outrage  has 
rated  upon  her,  and  to  receive  only  a  simple 
o.'  Indeed,  the  complaiut  constitutes  no  part  of 
»/  it  is  only  a  fact  corroborative  of  the  testi- 

complainant;  and,  where  she  is  not  a  witness  in 
s  wholly  inadmissible."  This  court  has  adopted 
)ve  announced.     State  v.  Richard^^  33   Iowa, 

jrror  in  admitting  said  letter,  and  the  detailed 
'  the  alleged  assault,  the  judgment  of  the  district 

Rbveeskd. 


V.  TuE  Chicago  &  Northwestern  K'y  Co. 
[njury  in  Iowa:    assignment  of  damages  in  stats 

CH  ASSIGNMENT   18  VOID!    ACTION   ON  IN  IOWA.      Where  a 

jury  is  inflicted  in  Iowa,  a  cause  of  action  arises  thereon 
siemable  under  the  laws  of  this  state,  and  if  the  assignment 
d  delivered  in  a  state  where  such  assignment  is  Yoid,  still 
Qay  be  prosecuted  thereon  in  this  state. 

It:  TO  PREVENT  REMOVAL  TO  FEDERAL  COURTS:  RIGHT  OF 

ASSIGNEE.  The  holder  of  a  claim  against  a  citizen  of 
ite  may  assign  it  to  a  citizen  of  the  name  state  for  no  other 
ui  to  defeat  a  transfer  of  the  action  on  the  claim  to  the  fed- 
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eral  courte;  and  such  motive  for  the  assif^Dinent  is  lawful,  und  will  not 
defeat  an  action  thereon  brought  by  the  assignee  in  the  state  courts. 

8.  Champerty  and  Maintenance :  assignment:  collateral  cham- 
PERTGua  contract;  who  may  plead.  This  action  was  brought  by 
plaintiff  as  a'^signee  of  C.  upon  a  claim  for  damages  against  the  defendant. 
The  assignment  was  in  the  usual  form,  but  at  the  same  time  when  it 
was  made  and  delivered  the  plaintiff  executed  and  delivered  to  C.  the 
following  writing:  **  In  consideration  of  the  assignment  to  me  by 
C.  of  his  claim  for  damages,  (describing  it,)  I  hereby  agree  to  dispose 
of  the  entire  amount  realized  on  said  claim  as  follows:  For  my  own 
compensation  in  and  about  the  prosecution  of  said  claim,  and  for  the 
use  of  any  advance  of  money  I  may  make,  I  am  to  retain  thereof  the 
sum  of  fifty  dollars.  I  am  also  to  retain  all  sums  of  money  that  I  may 
advance  in  the  prosecution  of  said  claim.  Next,  I  agree  to  pay  out  of 
the  proceeds  of  such  recovery  the  reasonable  fee  of  the  attorneys  and 
agents  employed  to  prosecute  said  claim,  or  such  fee  therefor  as  may  be 
agreed  upon,  if  an  agreement  for  a  specific  amount  be  agreed  upon,  and 
the  balance  of  paid  recovery  I  agree  to  pay  to  said  C/'  Whether  said 
collateral  agreement  was  champertous,  and  whether,  if  it  was,  it  invali- 
dated the  assignment,  which,  considered  alone,  was  free  from  cham- 
perty, are  questions  discussed  pro  and  con.,  (see  opinion,)  but  not 
decided  by  the  court;  but  held  that,  if  the  collateral  agreement  was 
champertous,  that  fact  could  not  be  pleaded  by  defendant  to  defeat  the 
action  upon  the  assignment,  it  being  a  stranger  to  the  champertous 
contract,  and  not  injuriously  affected  by  it.  Adams,  Ch.  J.,  and  Rotq- 
BOCK,  J.,  dissenting. 

Appeal  from  Polk  Circuit  Court. 

Monday,  June  21. 

Plaintiff,  as  asBignee  of  one  Darby  Carr,  brings  this  suit 
to  recover  damages  for  a  personal  injury  sustained  by  said 
Darby  Carr  while  in  defendant's  employ  as  a  laborer  on  a 
gravel  train,  and  which  was  occasioned,  as  'it  is  alleged,  by 
the  negligence  of  his  co-employes.  This  appeal  is  from  the 
order  of  the  circuit  court  sustaining  a  demurrer  to  certain 
counts  of  defendant's  answer. 

If.  M.  Uubbard  and  Whiting  S.  Clarky  for  appellant 

JVourae  cfe  Kauffman^  for  appellee. 
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Reed,  J. — It  is  alleged  in  the  third  paragraph  of  the 
answer  that  the  assignment  by  Carr  to  plaintiff  of  the  claim 
1.  PERSONAL  ^^  which  the  action  is  brought  was  executed, 
iowa^  liisign-  delivered  and  accepted  by  plaintiff,  and  its  accept- 
™'e8h?'stote^"  ance  took  effect,  in  the  state  of  Illinois,  and  that 
assignmnnt  Is  by  the  conimon  law,  which  is  in  force  in  that 

void:  actioa  ,  .  ^       /.        .  i  /»        ^-        • 

oil  In  Iowa,  state,  the  assignment  of  said  cause  ot  action  is 
void.  The  question  raised  by  the  demurrer  to  this  para- 
graph is  whether  the  plaintiff  is  precluded  by  these  facts 
from  recovering  on  the  cause  of  action  sued  on.  The  assign- 
ment under  which  plaintiff  claims  is  set  out  in  the  petition, 
and  it  is  of  a  cause  of  action  which  is  alleged  to  have  arisen 
under  the  laws  of  this  state  in  favor  of  an  employe  of 
defendant  on  account  of  a  personal  injury  sustained  by  him 
in  consequence  of  the  negligence  of  a  co-employe. 

It  may  be  conceded  for  the  purposes  of  this  case,  we  think, 
that  a  claim  for  damages  arising  out  of  a  personal  tort,  and 
having  its  origin  where  the  common  law  is  in  force,  is  not 
assignable  before  being  reduced  to  judgment.  The  ground 
upon  which  it  is  held  that  such  claim  is  not  asj^ignable  is 
that  it  is  a  mere  personal  claim  in  favor  of  the  injured  party, 
and  that  it  does  not  become  part  of  his  estate,  or  descend 
to  his  representatives,  but  terminates  at  his  death;  and  con- 
sequently it  has  no  value  which  can  be  so  estimated  as  to 
form  a  consideration  for  a  sale,  and  there  is  in  it  no  element  of 
property  to  make  it  the  subject  of  a  grant  or  assignment. 
See  Rice  v,  JStone,  1  Allen,  566;  People  Tioga  v.  Common 
Pleasy  19  AVeud.,  73.  The  contract  of  assignment  of 
such  claim  between  parties  otherwise  competent  to  contract 
is  void  at  common  law,  then,  not  because  of  any  incapacity 
of  the  parties  to  enter  into  the  contract,  but  because  the 
claim  itself  is  not  the  subject  of  contract.  Under  the  stat- 
ute of  Iowa,  however,  such  claims  are  given  a  character 
entirely  different  from  that  sustained  by  them  when  arising 
under  the  common  law.  They  are  not  merely  personal 
claims  in  favor  of  the  parties  sustaining  the  injuries,  and 
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they  do  not  terminate  with  their  death,  but  become  a  part  of 
their  estates  and  descend  to  their  representatives,  and  actions 
thereon  may  be  maintained  by  the  representatives.  Code, 
§§  2525-2527;  Carson  v.  McFadden,  10  Iowa,  91;  Mg- 
Kinley  V.  McGrego7\  Id.,  Ill;  Shafer  v.  Grimes,  23  Id., 
550.  They  are  also  assignable  under  the  law  of  this  state. 
Weire  v.  City  of  Davenport,  11  Iowa,  49;  Gray  v.  Mo- 
Callister,  50  Id.,  497. 

If  Carr,  plaintiff's  assignor,  had  a  valid  claim  for  damages 
on  account  of  the  alleged  injury,  such  claim  had  the  quali- 
ties of  a  property  right  or  interest.  It  constituted  a  part  of 
his  estate,  and  was  capable  of  being  transferred  within 
the  state  by  assignment,  and  at  his  death  it  would  have 
descended  to  his  representatives,  and  his  assignee  or  repre- 
sentative could  have  maintained  an  action  in  his  own  name  for 
its  enforcement.  It  seems  to  us  that  the  mere  carrying  of 
this  claim  into  another  state  could  not  have  the  effect  to  change 
its  character  or  take  from  it  any  of  its  qualities,  but  that  it 
would  retain  its  properties  notwithstanding  the  removal  of 
the  person  in  whose  favor  it  arose  to  another  state  or  coun- 
try; and  that,  as  it  had  the  properties  which  rendered  it 
assignable  imparted  fo  it  by  the  laws  under  which  it  arose,  it 
would  retain  those  properties  when  taken  beyond  the  juris- 
diction of  those  laws,  and  would  be  assignable  anywhere. 

The  other  questions  raised  by  the  demurrer  are  the  same 
as  those  determined  in  Vimont  v.  Chicago  i6  iV^.  JF.  li,  Co., 
64  Iowa,  513,  and  the  ruHng  of  the  circuit  court  thereon 
is  in  accord  with  our  holding  in  that  case. 

Affibmed. 

Adahs,  J.,  dissenting 


OPINION   ON   SEHEABING. 

Becjk,  J. — I.     A  rehearing  was  allowed  in  this  case  upon 
the  petition  of  defendant.      After  reargument  it  has  been 


Digitized  by 


Google 


SUBKEME  COURT  OF  IOWA, 


Vlmont  V.  The  Chicago  &  Northwestern  R'y  Co. 


11  submitted.  Counsel  for  defendant,  on  the  petition 
•ehearing,  argue  at  length  the  question  of  defendant's 
b  to  remove  the  cause  to  the  federal  courts,  which  is 
tical  with  the  question  determined  by  us  in  a  prior  case 
le  same  title.  See  G-i  Iowa,  513.  But  no  such  qne.'^- 
is  in  this  case,  and  counsel  correct  the  error  into  which 
hjid  fallen  in  a  brief  filed  upon  the  rehearing. 
'..  In  addition  to  the  question  expressly  determined  in 
foregoing  opinion,  upon  which  we  liave  no  occasion  to 
more,  and  with  the  disposition  whereof  we  remain  well 
lied,  other  questions  urged  upon  the  rehearing  seem  to 
and  further  brief  attention.  These  questions  arise  upon 
adant's  answer,  a  demurrer  to  which  was  sustained, 
ding,  substantially,  these  defenses:  (1)  The  assignment 
be  claim  to  plaintiff  was  "  collusive,  colorable  and  fraud- 
t,"  in  that  it  was  made  to  deprive  defendant  of  the  right 
I  removal  of  the  cause  to  the  federal  courts,  and  tlie 
jnor  is  the  real  party  in  interest,  and  it  is  to  receive  the 
re  benefit  of  the  claim.  (2)  The  assignment  is  cham- 
ous,  and  is  **  unlawful  maintenance." 
;  will  be  observed  that  defendant  pleads  (1)  that  the 
jnment  is  <'  collusive,  colorable,  and  fraudulent,"  on 
ground  that  it  was  made  to  defeat  defendant's  right  of 
oval  of  the  cause  to  the  federal  court;  (2)  that  the 
^nor  is  the  real  party  in  interest,  and  is  to  receive  the 
re  benefits  of  the  claim;  (3)  the  assignment  is  champer- 

II.  The  contract  between  the  assignor  and  assignee,  and 
assignment  itself,  are  substantially  like,  if  not  identical 
orm  with,  the  instruments  set  out  in  the  opinion  upon 
rehearing  of  another  case  of  the  same  title,  heretofore 
ded  by  us.  See  64  Iowa,  513.  The  question  pre- 
;ed  in  the  second  defense  above  stated  is  suflSciently  dis- 
ied  in  the  foregoing  opinion. 

V".  The  first  defense  above  specified  may  be  disposed  of 
n  the  following  considerations:  If  the  assignment  was  lawful 
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to  defeat  the  transfer  to  the  federal  court,  though 
prevent^re-  ^^adc  for  that  purpose,  it  cannot  be  alleged  that 
fcdeniUourts:  ^t  was  <'collusive,  colorable  and  fraudulent," 
amionby  bccause  of  that  motive.  The  law\  recognizing 
it  as  lawful  notwithstanding  the  motive  that 
prompted  it,  will  not  pronounce  it  void  by  reason  of  the 
existence  of  that  motive.  It  is  settled  by  the  decisions  of  the 
United  States  supreme  court  and  this  court  that  a  transfer  to 
the  United  States  court  cannot  be  made  on  the  ground  that 
the  motive  of  the  assignment  was  to  defeat  the  transfer.  See 
Provident  Sav.  Life  Assur,  Soo,  v,  Ford^  114  U.  S.,  635; 
S.  C,  5  Sup.  Ct.  Kep.,  1104;  Vimont  v.  Chicago  cfe  N.  W. 
S^y  Oo.^  64  Iowa,  513.  In  this  case  the  assignment  was 
sufficient  to  pass  to  plaintiiF  the  legal  title  to  the  claim. 
He  is  vested  with  property  therein,  and,  by  virtue  of 
that  property  right,  clothed  with  authority  to  maintain  an 
action  upon  the  claim. 

It  is  not  alleged  that  the  assignment  is  "collusive,  colora- 
ble and  fraudulent "  for  any  reason  other  than  the  purpose 
to  prevent  the  removal  of  the  action  brought  upon  the  claim 
to  the  federal  court.  The  plaintiff  is  the  real  party  in  interest, 
required  by  the  statute  to  bring  suit  on  tlie  claifn.  Defend- 
ants have  no  ground  of  complaint  against  the  assignment, 
except  that  it  defeats  their  right  of  removal,  which  the 
courts  hold  it  lawfully  does.  Now,  if  the  defense  under  con- 
sideration is  sufficient  to  defeat  the  action,  the  plaintiff  can- 
not have  a  remedy  at  all  by  suit.  The  assignment  would  be 
jis  nothing,  and  any  action  on  the  claim  must  be  brought  by 
the  assignor  in  the  United  States  court,  or,  if  brought  in 
the  state  court,  it  would  be  transferred  to  the  federal  court. 
Tiie  law  never  does  by  indirection  w^hat  it  will  not  do 
directly.  It  declares  that  the  motive  of  the  assignment  is  not 
sufficient  to  give  the  federal  court  jurisdiction,  in  a  direct 
application  made  for  a  transfer.  In  an  indirect  manner, 
such  jurisdiction  is  not  conferred  on  the  ground  of  the 
motive  of  the  assignment.     The  defendant,  as  has  been  said, 
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claims  on  no  other  grounds  than  that  plaintiff  is  not  the  real 
party  in  interest,  or  that,  for  any  other  reason  than  that  tlie 
motive  of  the  assignment  was  to  defeat  a  transfer,  it  was  void 
and  fraudulent. 

V.  Counsel  for  defendant,  upon  the  rehearing,  again 
argue  the  proposition  that  the  assignment  under  which 
plaintiff  prosecutes  this  action  is  void  by  reason 
mahiienaifce-  ^^  *^®  ^^^^  ^^^^  ^^  ^®  champertous.  They  insist 
SSiteai"^ '  that  this  objection  is  not  disposed  of  by  Vimont 
cont?.£?t'/who  y-  Chieaffo  <&  N.  W.  Ry  Co.,  64  Iowa,  513, 
niaype-  .  q\iq^  jq  the  foregoing  opinion  as  having  that 
effect.  We  will  briefly  discuss  this  question,  and  present 
considerations,  which,  to  our  minds,  support  the  conclusion 
that  the  assignment  is  not  invalidated  by  champerty. 

It  has  been  before  stated  that  the  questions  for  our  con- 
sideration arose  upon  demurrer  to  defendant's  answer.  To 
attain  a  proper  understanding  of  the  precise  question  pre- 
sented by  the  record,  it  becomes  necessary  to  state  more  par- 
ticularly the  pleadings  in  the  case  than  is  done  in  the 
foregoing  opinion.  The  petition  se.ts  out  the  assignment  of 
the  claim  to  plaintiff,  which  is  in  writing.  It  is  signed  by 
the  assignor  alone,  and  purports  to  be  "  for  value  received," 
and  contains  no  contract,  covenant,  or  expressed  obligation 
binding  the  assignee.  There  is  nothing  in  it  upon  which 
the  charge  of  champerty  can  be  based.  It  is  simply,  in 
effect,  an  assignment  of  the  claim,  and  nothing  more.  The 
defense  of  champerty  is  pleaded  in  the  fourth  count  of  the 
answer,  which  is  in  the  following  language: 

"For  further  defense  herein  defendant  says  that  said 
alleged  assignment  was  executed,  delivered  and  accepted  by 
plaintiff,  and  its  acceptance  took  effect,  in  the  state  of  Illi- 
nois; and  that  at  the  time  of  the  delivery  and  acceptance 
thereof  by  plaintiff,  and  as  a  part  of  the  same  transaction, 
the  plaintiff*  executed  and  delivered  to  said  Darby  Carr  an 
agreement  in  writing,  in  words  and  figures  as  follows,  to- 
wit: 
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''  *  In  consideration  of  the  assignment  to  me  by  Darby 
Carr  of  his  claim  for  damages  against  the  Chicago  &  North- 
western Railway  Co.,  [describing  it,]  I  hereby  agree  to  dis- 
pose of  the  entire  amount  realized  on  said  claim  as  follows: 
For  my  own  compensation  in  and, about  the  prosecution  of 
said  claim,  and  for  the  use  of  any  advance  of  money  I  may 
make,  I  am  to  retain  thereof  the  sum  of  fifty  dollars.  I  am 
also  to  retain  all  sums  of  money  that  I  may  advance  in  the 
prosecution  of  said  claim.  Next,  I  agree  to  pay  out  of  the 
proceeds  of  such  recovery  the  reasonable  fee  of  the  attorneys 
and  agents  employed  to  prosecute  said  claim,  or  such  fee 
therefor  as  may  be  agreed  upon,  if  an  agreement  for  a  spe- 
cific amount  be  agreed  upon,  and  the  balance  of  said  recovery 
I  agree  to  pay  to  said  Darby  Oarr. 

[Signed]  « «  Wm.  H.  Vimont.' 

"  That  said  assignment  and  agreement  is  barratrous  and 
champertous,  and  unlawful  maintenance,  and  is  illegal  and 
void,  both  in  the  state  of  Illinois  and  Iowa;  and  that  plaint- 
iff has  no  right  or  cause  of  action  thereunder,  enforceable  in 
this  state  or  elsewhere." 

It  clearly  appears  from  the  pleadings  that  the  transaction 
is  evidenced  by  two  distinct  and  independent  writings, — the 
first,  an  assignment  of  the  claim,  showing  nothing  to  support 
the  charge  of  champerty ;  the  second,  a  unilateral  contract  in  the 
nature  of  a  declaration  of  trust,  binding  plaintiff  to  dispose 
of  the  proceeds  of  the  claim,  when  collected,  in  the  manner 
therein  prescribed.  In  my  opinion,  the  first  instrument  can- 
not be  held  invalid  and  incapable  of  enforcement  by  reason 
of  any  provision,  illegal  or  otherwise,  found  in  the  second, 
which  would  be  alone  affected  by  any  source  of  infirmity 
found  in  it.  The  contracts  are  independent,  though  the 
covenants  of  one  maybe  regarded  as  the  consideration  of  the 
other.  Vimont  could  not  plead  the  invalidity  of  the  last 
contract  on  the  ground  of  its  champertous  character,  should 
he  be  sued  on  the  second  for  a  failure  to  collect  the  claim. 
Neither  could  he  set  up  a  like  defense  to  au  action  against 


Digitized  by 


Google 


80i  SUPREME  COURT  OF  IOWA, 

Vlmont  V.  The  Chicago  &  Northwestern  R'y  Co. 

liiin  to  enforce  the  appropriation  of  the  funds  as  prescribed 
by  the  second,  on  the  ground  that  it  is  champertous.  The 
assignor,  Carr,  could  not  plead  champerty  against  the  enforce- 
ment of  the  first  instrument,  for  it  is  not  champertous  in 
character,  and  contains  no  provision  setting  out,  or  in  any 
manner  evidencing,  an  unlawful  contract.  Whether  he  could 
defeat  the  provisions  of  the  second  instrument  because  it  is 
champertous  I  need  not  inquire  in  order  to  support  the  view 
just  presented.  I  conclude,  therefore,  that  the  assignment 
does  not  present  a  champertous  contract. 

I  am  also  of  the  opinion  that  the  second  instrument,  in 
its  conditions  and  terms,  does  not  embody  a  champertous 
contract.  The  conditions  for  the  payment  of  attorneys  and 
agents  employed  about  the  prosecution  of  the  suit,  and  $50 
compensation  to  plaintiff,  are  not  champertous.  The  condi- 
tion authorizing  plaintiff  to  retain  sums  of  money  advanced 
by  him  in  the  prosecution  of  the  claim  is  not  champertous, 
for  the  reason  that  plaintiff  does  not  undertake  or  obligate 
himself  to  make  any  such  advances.  It  is  not  an  agreement 
to  maintain  or  support  a  lawsuit.  Plaintiff  is  not  bound 
thereby  to  furnish  or  supply  money  for  the  i^rosecution  of  an 
an  action.     It  is  not,  therefore,  champertous. 

But  if  it  be  assumed  that  the  terms  of  the  instrument 
signed  by  plaintiff  are  champertous,  a  majority  of  the  court 
are  united  in  the  opinion  that  a  defense  based  ui)ou  that 
ground  cannot  be  pleaded  in  this  case.  It  is  a  matter  that 
can  be  pleaded  only  in  an  action  between  the  parties  to  the 
contract,  and,  if  not  pleaded  therein,  the  contract  may  be 
enforced  as  valid  between  them.  If  the  party  wronged  by 
the  champertous  contract  fails  to  plead  the  illegality  as  a 
defense,  the  contract  may  be  enforced  against  him.  The 
interest  or  rights  of  a  stranger  not  being  affected,  he  cannot 
set  up  champerty  to  invalidate  the  contract.  The  defense 
pertains  to  the  contract  itself,  and  can  only  be  pleaded  in  an 
action  between  the  parties  to  it.     See  Knadler  v.  Sharps  36 


Digitized  by 


Google 


Digitized  by 


Google 


SUPREME  COURT  OF  IOWA, 


VImont  V.  The  Chicago  &  Northwestern  R*y  Co. 


may  be  admitted  that  the  paper  signed  by  Viinoiit  was  very  in- 
geniously drawn,  but  no  one  can  read  it,  and  have  the  slightest 
doubt  that  he  took  the  claim  in  trust  for  Carr,  to  prosecute 
at  his  own  expense,  for  the  chance  of  making  a  net  profit  of 
$50.  No  other  possible  object  of  the  assignment  than  the 
prosecution  of  the  claim  by  Vimont  in  his  own  name  has 
been  suggested,  nor  is  it  possible  to  discover  any. 

But,  aside  from  what  is  the  manifest  construction  of  the 
contract,  there  is  the  controling  fact  that  the  case  is,  in  fact, 
being  prosecuted  by  Vimont  in  his  own  name,  and  he  has 
paid,  or  is  responsible  for,  the  costs;  and  this  is  being  done 
under  the  contract  which  gives  him  a  net  profit  <jf  $50  in 
case  of  success,  and  nothing  more.  Now,  the  question  is 
simply  this:  Where  an  action  is  being  prosecuted  under  such 
a  contract,  is  the  contract  champertous?  That  such  a  con- 
tract constitutes  the  ordinary  case  of  champerty  it  seems  to 
me  that  there  can  be  no  doubt.  In  Bouvier's  Law  Diction- 
ary "  champerty  "  is  defined  as  "  a  bargain  with  the  plaintiff 
or  defendant  to  divide  the  land  or  other  matter  sued  for 
between  them,  if  they  prevail  at  law;  the  champertor  under- 
taking to  carry  on  a  suit  at  his  own  expense.^'  Have  not 
Vimont  and  Carr  agreed  to  divide  the  proceeds  of  the  claim 
if  they  shall  prevail  at  law  and  is  not  Vimont  responsible 
for  costs,  and  so  carrying  on  the  suit  at  his  own  expense,  so 
far  as  the  case  shows?     There  can  be  but  one  answer. 

But  it  is  said  that  champerty  can  be  pleaded  only  by  a 
party  to  the  champertous  contracts.  But  this,  I  think,  can- 
not be  so  when  it  is  set  up  merely  to  invalidate  the  plaiut- 
iflf's  title  to  the  claim  sued  on.  The  case  is  not  different  in 
principle  from  what  it  would  be  if  the  defendant  had  pleaded 
that  the  assignment  is  forged.  If  the  plaintiff  had  admitted 
by  demurrer  that  it  was  forged,  would  any  one  claim  that  he 
could  recover?  But  a  contract  which  is  illegal  is  just  as 
essentially  void  as  if  it  were  forged.  It  is  not  good  for  any 
purpose  whatever,  and  must  be  condemned,  and  held  as 
naught  as  soon  as  its  illegal  character  is  admitted  or  other- 
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RoTHROCK,  J. — Both  the  action  by  plaintiff  and  that  by 
the  intervenor  were  commenced  on  the  eleventh  day  of  July^ 
1877,  and  the  returns  of  the  sheriff  On  the  writs  of  attach- 
ment show  that  the  writs  were  placed  in  the  hands  of  the 
sheriff  at  the  same  time.     It  is  true  that  on  July  13,  1877, 
the  plaintiff  filed  another  petition,  precisely  like  the  original 
one,  and  on  which  the  judge  of  the  circuit  court  indorsed  an 
order  allowing  a  writ  of  attachment,  and  a  second  writ  issued 
on  that  day,  which  was  also  levied  upon  property  of  Kyte. 
The  second  petition  was  no  doubt  filed  and  the  writ  issued  in 
the  belief  that  the  cause  of  action  might  be  held  to  be  one  in 
which  an  order  for  an  attachment  was  necessary,  as  provided 
by  section  2955  of  the  Code,  which  requires  that  in  actions 
not  founded  on  contract  the  petition  must  be  presented  to  a 
judge,  who  shall  make  an  allowance  thereon  of  the  amount 
in  value  of  the  property  that  may  be  attached.     This  provis- 
ion of  the  statute  is  for  the  purpose  of  limiting  the  amount 
of  property  to  be   attached  in  actions   of  tort,  where    the 
amount  of  recovery  is  not  capable  of  computation  upon  the 
filing  of  the  petition.     The  action  of  the  plaintiff  was  founded 
upon  the  bond  of  the  treasurer,  which  was  a  contract  that 
the  treasurer  would  properly  account  for  all   money    that 
should  come  into  his  hands  by  virtue  of  his  office.     The  first 
writ  and  levy  were  not  abandoned  by  the  issuance  of  the  sec- 
ond, as  appears  by  the  return  made  by  the  sheriff  upon  the 
first  writ,  and  the  sheriff  was  expressly  directed  not  to  aban- 
don the  first  levy.     The  return  of  the  sheriff  upon  the  writ 
of  attachment  in  the  action  of  the  plaintiff  was  filed  Decem- 
ber 29,  1877,  and  it  recited,  in  substance,  that  the  writ  was 
received  on  the  eleventh  day  of  July,  1877,  at  eleven  o'clock 
A.  M.,  and  that  on  the  same  day  he  levied  the  writ  upon  all 
the  interest  of  the  defendant  in  crops  on  certain  real  estate, 
(describing  the  real  estate,)  and  that  he  had  received  certain 
wheat,  oats  and    barley   from  renters,  (giving  number    of 
bushels,)  and  that  on  July  13th  he  had  garnished  certain  par- 
ties, ("iming  them.)     The  return  on  the  writ  of  the  inter- 
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Jiance  with  his  contract.  That  the  right  of 
e  rent  is  required  to  be  attached  by  garnish - 
iplied  from  the  provisions  of  section  2975 

is  required  to  summon  such  persons  as 
plaintiflf  in  attachment  shall  direct,  (Code, 
^resume  that  he  garnished  the  tenants  by 
;he  plaintiff;  and,  as  it  appears  that  he  was 
:he  intervener  to  garnish  the  tenants,  we 
3rvenor  acquired  no  right  in  the  growing 
rent  from  the  return  of  the  sheriff  that  the 
id  to  him  in  pursuance  of  the  garnishment. 
y  the  tenants  in  the  bushel  ready  for  mar- 

of  the  court  below  will  be 

Hevebsed. 


B  V.  The  City  of  Council  Bluffs. 

Ls:  ORADiNO  streets:  overflowinq  water:  dam* 
:>w  grade,  a  city  or  towD,  in  grading  its  streets,  is 
3  and  maintain  eluiceways  for  the  purpose  of  conduct- 
ater  from  lots  below  the  established  grade.  The  lot- 
ect  himself  by  raising  his  lot  to  grade.    See  cases 

»eal:  questions  not  considered  without  arou- 
t  will  never,  when  it  can  be  avoided,  determine  ques- 
i)ut  tbe  argument  of  counsel,  and  when  there  is  do 
^llee,  only  such  questions  will  be  considered  as  are  nee- 
le  the  case. 

oia  Pottawattamie  Circuit  Court. 

Tuesday,  June  22. 

jver  damages  sustained  by  plaintiff  from 
38  construction  of  a  ditch,  and  negligence 
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in  failing  to  provide  sluiceways  1 
permitting  water-ways  to  become  fi 
lot  was  overflowed,  and  his  buildi 
his  trees  and  shrubbery  destroyed 
upon  a  verdict  for  plaintifl;     Defe 

O,  A.  Solme8j  for  appellant. 

No  appearance  for  appellee. 

Beck,  J. — I.     One  count  of  pi 

ond,  as  a  ground  of  recovery  allege 

1.  CITIES  and    negligently  and  careles 

injstreeu^"    ways  in  its  streets  and 

SBter^^dam-    plaintiflf 's  lots,  to  conc 

age  to  lot  be-    '*'     ,  . .  , 

low  grade.       and  negligently  permit 

and  remain  filled  up;  thereby  caui 

flowing  upon  his  premises  to  accui 

The  defendant  alleges  in  its  ans¥ 

lished  by  the  evidence,  that  plainl 

grade  established  by  the  city,  and 

mony  that  the  iujuries  complained 

by  the  overflow  of  the  waters  of 

very  near,  if  not  along,  the  line  of 

necessary  to  recite  other  facts  co 

extent  or  nature  of  the  injury,  or  1 

of  plaintiff's  lots. 

II.  Applicable  to  plaintiff's  c 
and  facts  just  stated,  the  circuit 
instructions  in  the  following  langii 

**  Seoenth.  If,  prior  to  the  time 
premises. of  the  plaintiff  were  sub; 
from  the  high  or  back  waters  in 
were  culverts  or  openings  in  the  st 
near  the  plai^ntiff's  premises,  thi 
flowed  off  the  plaintift*'s  premises,  i 
ing  improvements  upon  such  stree 
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p  the  said  culverts  or  opeuings,  and  the 
ch  culverts  or  openings  was  to  cause  the 
and  remain  upon  the  plaintiiF's  premises, 
the  duty  of  the  defendant  to  provide  suit- 
<^^rts  or  otherwise,  to  carry  such  water  off 
aises. 

if  you  find  the  foregoing  facts  to  be  estnb- 
nce,  and  further  find  that  the  defendant 
nsions,  by  culverts,  or  otherwise,  for  such 
)m  the  plaintiff's  premises,  and  that,  by 
ire,  such  water  accumulated  and  remained 
premises,  and  thereby  damaged  the  same, 
e  entitled  to  recover  the  amount  of  dam- 

tructions  authorize  the  jury  to  find  for 
anding  his  lots  were  below  the  established 
The  doctrine  upon  which  they  are  based, 
his  court,  would  impose  upon  cities  the 
for  the  drainage  of  all  lots  within  their 
below  grade,  and  are  exposed  to  overflow 
'eams.  One  of  the  objects  of  an  estab- 
jrescribe  a  line  for  the  surface  of  the  streets 
ve  the  limit  of  the  overflow  of  the  waters 
ities.  There  rests  upon  them  no  obliga- 
ts  of  the  citizen  to  the  line  of  the  grade 
icy  are  not,  therefore,  charged  with  the 
uch  lots  free  from  overflow  water.  The 
lape  annoyance  or  loss  from  overflow  by 
grade,  or,  if  it  may  be  done,  by  construct- 
jes  to,conduct  away  the  water  flowing  upon 
le  instructions,  in  that  they  hold  defendant 
aintiff 's  lots  were  below  grade,  are  erro- 
8  V.  City  of  Council  Bluff s^  67  Iowa,  343 ; 
Dea  Moines,  62  Id.,  326. 
3tious  presented  by  the  case  will  not  be 
reason  that,  as  there  is  no  appearance  for 
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plaintiff,  they  have  not  been  arffiied.     We  never, 

2.  PRACTICE  1  .  ,  .111'. 

on  appeal:      when  it  Can  be  avoided,  determine  questions  ol 

questions  not  '  ^ 

withoiu^areu-  ^^^^  without  argument;  thereby  recognizing  the 
meut.  great  aid  derived  from  discussion  by  counseh    In 

such  cases,  upon  the  discovery  of  an  error  demanding 
reversal,  we  go  no  further;  leaving  other  questions,  if  there 
be  any,  without  consideration. 

For  the  error  in  the  instruction  pointed  out,  the  judgment 
of  the  circuit  court  is 

Bbvebsed. 


The  State  v.  Clousee. 

1.  Murder:  conviction:  insufficient  evidence.  The  defendant  was 
found  guilty  of  murder  upon  the  testimony  of  an  allepred  accomplice  and 
evidence  of  other  circumatances  tending  to  corroborate  him.  But  upon 
consideration  of  the  whole  evidence,  (see  opinion,)  held  that  it  did  not 
establish  defendant's  guilt  beyond  a  reasonable  doubt. 

Ajyjpeal  froin  Mills  District  Court, 

Tuesday,  June  22. 

Indictment,  charging  that  the  defendant  murdered  Wil- 
liam Doran.  Trial  by  jury.  Verdict  guilty,  and  that  the 
defendant  be  imprisoned  for  life  in  the  penitentiary,  and 
judgment  was  accordingly  entered.     The  defendant  appeals. 

Stone  cfe  Gilliland  and  E.  StarhucTc^  for  appellant. 

A.  J.  Baker  J  Attorney -general^  for  the  State. 

Seevers,  J. — The  indictment  was  found  and  presented  in 
October,  1883.  On  the  morning  of  the  eighteenth  day  of 
August,  1878,  William  Doran  and  one  Tynan  were  found 
dead  on  or  near  the  track  of  the  Kansas  City  and  Council 
Bluffs  Railroad,  about  five  miles  from  the  town  of  Bartlett. 
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LOW  that  they  were  both  killed  by 
the  hands  of  some  one,  loaded  with 
tie  McOrary  had  been  indicted,  tried 
e  crime,  and  was  imprisoned  in  the 
he  defendant  was  indicted  and  tried, 
itness  on  the  part  of  the  state,  and 
:  prior  to  the  murder  he,  defendant 
ick  room  in  the  saloon  of  the  latter, 
3n  agreed  that  McCrary  should  pro- 
a  named  place  near  the  railroad  on 
ng,  along  which  it  was  expected 
ve  the  gun  to  defendant,  who  agreed 
murder  Doran.     McCrary  testified 

loaded  it,  and  delivered  it  to  the 
reed  upon,  and  that  the  latter  took 
le  railroad  track,  leaving  McCrary 

In  a  comparatively  brief  space  of 
men  passing  up  the  track  in  the 
Sid  gone,  and  in  about  fifteen  minutes 

Y  testified  that  he  heard  two  shots, 
i  the  defendant  returned,  and  said 
,  and  said  that  he  had  killed  both 
d  seen  him,  and  he  was  afraid  he 
ihe  whole  evidence  tends  to  show 
e,  in  all  probability,  after  six  o'clock 

Y  testified  that  he  took  the  gun,  and 
ile  or  more  distant.  The  defendant 
3  evening,  and  McCrary  was  there 
not  deemed  necessary  to  state  where 
cured  the  gun,  or  how  he  reached 
►r  the  route  traveled  when  he  left 
McCrary  testified  that,  prior  to  the 
)n,  he  had  been  charged  with  the 
id  been  admitted  to  bail,  and  that 

in  the  saloon,  that  if  he  (McCrary) 
ive  it  to  the  defendant  at  the  place 
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agreed  upon,  he  (Egan)  would  give  him  $100,  and  get  two 
good  lawyers  to  defend  him  when  tried  for  the  robbery.  The 
motive  for  the  murder  on  Egan's  part  was,  as  McCrary  testi- 
fied, that  Doran  had  threatened  to  burn  his  saloon ;  and  this, 
or  the  robbery  of  Doran,  constituted  the  motive  for  the  mur- 
der. The  defendant  was  a  witness  in  his  own  behalf,  and  he 
denied  the  evidence  of  McCrary,  and  he  introduced  evidence 
tending  to  establish  an  alibi. 

The  foregoing  is,  in  substance,  the  direct  evidence  upon 
which  the  defendant  was  convicted.  There  was,  however, 
evidence  introduced  by  the  state,  the  primary  object  of  which 
was  the  corroboration  of  McCrary;  but,  under  the  instruc- 
tions of  the  court,  it  becomes  material  to  inquire  whether 
such  evidence  is  sufficient  to  warrant  the  finding  of  the  jury 
if  the  evidence  of  McCrary  is  eliminated.  It  will  be  con- 
ceded that  there  are  two  theories  upon  which  the  state  may 
claim  a  conviction.  One  is  that  the  defendant  committed 
the  murder,  and  the  other  that  he  conspired  with  and  aided 
some  other  person  to  do  so.  The  court  instructed  the  jury 
in  these  words:  "If  McGrary's  evidence  is  sufficiently  cor- 
roborated by  other  testimony  in  the  case  tending  to  connect 
the  defendant  with  the  commission  of  the  crime,  and  you 
are  satisfied  to  a  moral  certainty,  by  a  consideration  of  all 
the  evidence  in  the  case,  including  that  of  McCrary,  that  the 
defendant  is  guilty,  you  should  convict  him;  or,  if  the  testi- 
mony is  such  that,  disregarding  the  witness  McCrary's  evi- 
dence entirely,  you  are  still  convinced  to  a  moral  certainty 
by  the  remaining  testimony  that  the  defendant  is  guilty,  you 
should  convict  him.  But,  unless  one  of  these  two  conclu- 
sions above  stated  is  reached,  the  defendant  cannot  be  con- 
victed." 

In  1S79  the  defendant  was  convicted  of  the  crime  of  assault 
with  intent  to  commit  murder,  and  was  sentenced  to  the  pen- 
itentiary. He  and  McCrary  were  there  at  the  same  time. 
Their  intercourse  was  limited,  and  they  were  not  permitted 
to  see  and  converse  with  each  other  except  in  the  presence  of 
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other  persons.  One  Carbant,  a  guard  in  the 
testified  that  he  said  to  the  defendant,  "  You 
ig  out  pretty  soon?"  The  defendant  replied, 
t  *  *  *  over  the  shoe  contract 
e  me  away."  McCrary  was  engaged  on  tlie 
at  that  time.  McKinney,  another  guard,  testi- 
iw  ''five  or  six  notes"  to  which  the  defendant's 
ned,  which  were  written  to  McCrary.  The  wit- 
at  he  thinks  he  knew  the  defendant's  writing, 
ot  testify  that  the  notes  were  written  by  him; 
ible  that  such  an  inference  can  be  drawn  from 
The  notes  were  not  introduced  in  evidence  for 
3y  could  not  be  found.  They  were  written  on  a 
3f  paper  to  which  McCrary  had  access,  but  the 
ad  not.  It  may  be  that  such  paper  might 
r-en  to  him  by  McCrary  or  some  other  convict, 
no  such  evidence.  The  witness  testified  that 
s  of  the  note  from  Clouser  to  McCrary  were  to 
i  not  to  give  him  away;  that,  if  he  couldn't  get 
any  other  way,  he  would  come  at  night  and  get 
-langdon,  a  convict  in  the  penitentiary,  testified 
the  defendant  that  he  (defendant)  "did  u  very 
in  going  before  the  grand  jury  and  testifying, 
me  to  court  afterwards  would  attract  attention." 
it  replied  that  "  he  knew  it  looked  bad,  but  he 
stay  away  for  fear  of  being  arrested,  and  if  he 
he  could  not  prove  where  he  was  a  part  of  that 
a  guard  in  the  penitentiary,  testified  that  the 
ve  him  a  note  from  McCrary,  the  contents  of 
IS  unable  to  state  fully;  but,  as  he  recollected, 
ed  the  defendant  to  get  "  permission  to  meet  him 
hat  they  were  going  to  put  up  a  job  on  him  and 
trouble  as  soon  as  his  time  was  out,  and  to  see 
would  arrange  that,  and  he  could  avoid  that,  or 
f  that  nature."  One  Carnes  had  a  conversation 
sndant  the  day  after  he  "came  back  from  the 
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portions  thereof.  There  are  cogent  reasons  urged  by  coun- 
sel for  the  defendant  why  full  faith  and  credit  should  not  be 
given  to  the  evidence  above  stated,  which  we  refrain  from 
mentioning.  In  considering  the  question  above  stated,  it 
must  be  assumed  that  there  is  no  evidence  tending  to  show 
the  conspiracy,  or  that  the  deffendant  murdered  Doran,  unless 
the  same  can  be  legitimately  inferred  from  the  evidence  last 
above  stated,  the  primary  object  of  which  was  the  corrobora- 
tion of  McCrary. 

It  will  be  conceded  that  it  would  not  be  proper  to  select 
each  item  of  evidence,  and,  isolating  it  from  the  other  testi- 
mony, say  that,  standing  alone,  it  would  not  be  sufficient  to 
authorize  the  instruction  given  the  jury,  or  the  conviction 
of  the  defendant;  but  the  whole  evidence  should  be  consid- 
ered together  in  order  to  ascertain  whether  the  conviction 
can  be  sustained.  The  rule,  of  course,  is  that  the  evidence 
must  be  sufficient  to  a  "moral  certainty,"  as  the  court  said; 
that  is,  the  guilt  of  the  defendant  must  be  established  beyond 
a  reasonable  doubt.  The  evidence  relied  on  by  the  state 
must  with  reasonable  certainty  indicate  or  point  out  this  par- 
ticular crime,  and  that  the  defendant  had  knowledge  of  and 
aided  in  its  commission;  that  is,  he  must  have  kno.wn  of  the 
crime  prior  to  its  commission.  Knowledge  afterwards 
obtained  is  not  sufficient.  If  the  evidence  can,  upon  any 
reasonable  hypothesis,  be  explained  consistent  with  innocence, 
the  defendant  is  entitled  to  the  doubt  that  might  be  created. 
Not  only  so,  but  he  cannot  be  called  upon  to  give  any 
explanation,  unless  the  evidence  is  such  as  to  connect  him 
with  the  commission  of  the  offense  charged  with  the  requisite 
certainty.  Mere  suspicion,  or  grave  suspicion,  is  not  suffi- 
cient. 

The  evidence  relied  on  is  circumstantial  or  inferential,  and 
consists  of  isolated  declarations  and  conduct,  from  which  the 
requisite  deduction  must  be  drawn.  His  statements  that  he 
feared  McCrary  would  inform  on  him  may  have  related  to 
some  other  crime  as  well  as  this,  or  he  may  have  had  reason 
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3Ity,  St.  Joseph  &  Council  Bluffs  tt'y  Co. 

ISA8  City,'  St.  Joseph  &  Council 
.UFF8  K'y  Co. 

STOCK  ON  track:  proof  of  service  of 

►ver  damaj^es  for  injury  to  stock  on  a  railway 
i  and  affidavit  served  on  the  company  under 
rken  accompanied  with  the  oath  or  affidavit 
he  same,  to  prove  the  fact  of  such  service, 

>Urt:    LESS   THAN   $100:  CBRTIFrCATB.      In 

1  $100,  the  (jertificate  of  the  trial  judge  should 
ions  to  be  determined,  and  should  recite  the 
ns  of  law  arise,  so  that  they  may  be  deter- 
the  evidence  in  the  case;  and  questions  certi- 
ly  arise  in  the  case  will  not  be  considered, 
iew  as  to  the  effect  of  the  evidence,  dissents 
ce. 

Fremont  District  Court. 

ssDAY,  June  22. 

lally  brought  before  a  jiistice  of  the 
he  value  of  a  cow  which  it  is  alleged 
efendant's  trains  of  cars  at  a  place 
ce,  and  where  the  defendant  had  the 
There  was  a  trial  before  the  justice 
Ited  in  a  judgment  for  plaintiff,  and, 
•cuit  court,  the  cause  was  transferred 
re  the  cause  was  tried  to  a  jury,  and 
I   judgment  for  the  plaintiff.     The 

ppellant. 

appellee. 

he  cause  involves  less  than  $100, 
eal  comes  to  us  upon  questions 
the  the  trial  judge.  The  first  of 
3n8  is  as  follows:  "(1)  Whether 
the  notice  and  affidavit  of  injury  to 
^rly  allowed  by  the  court  to  be  intro- 
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law.  They  merely  refer  this  court  to  the  record, 
to  determine  whether  the  court  erred  in  all  of 
^ns  to  the  jury,  and  in  overruling  the  motion  for 
md  in  overruling  a  motion  to  direct  the  jury  to 
lict  for  the  defendant, 
fifth  question  certified  is  as  follows:  "(5) 
a  case  where  a  railroad  is  owned  and  operated 
company,  and  is  also  operated  by  another  rail- 
y  having  no  ownership  in  said  road-bed,  the  com- 
ing said  road-bed  and  running  its  train  on  the 
e  for  stock  killed  by  a  train  on  said  road  by  rea- 
lure  to  fence  its  track,  without  proof  introduced 
)f  the  plaintiff  showing,  or  tending  to  show,  that 
18  injured  or  killed  by  a  train  being  operated 
ad  owning  said  road-bed.'' 

ixamined  the  record  and  evidence  to  see  whether 
.  fairly  arises  in  the  case,  and  we  think  it  does 
we  do  not  think  that  an  answer  to  the  question 
fcive  should  lead  to  a  reversal  of  the  judgment, 
itself  is  liable  to  the  objection  that  it  states  an 
►osition  of  law,  with  no  reference  to  the  facts  of 
I  it  assumes  that  it  is  important  that  the  proof 
ship  of  the  train  that  killed  the  stock  should  be 
on  the  part  of  the  plaintiff."  Now,  it  is 
terial  whether  evidence  is  introduced  by  the  one 
other,  and  the  additional  abstract  filed  by  the 
vs  that  the  defendant  procured  one  McFarland, 
•re  been  called  by  the  defendant  to  appraise  stock 
n  injured  or  killed,  to  see  the  cow  after  she  was 
[lis  was  evidence  in  the  nature  of  an  admission 
efendant's  train  that  caused  the  injury, 
repeatedly  held  that  the  certificate  in  this  class 
Ad  point  out  the  questions  to  be  determined, 
uld  recite  the  facts  upon  which  the  questions  of 
that  they  may  be  determined  without  resorting 
ce  in  the  case.  Affirmed. 
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e  Chicago,  Burlington  &  Qulncy  B'y  Go. 

gate  the  grounds  of  an  alleged  liability, 
This  is  constantly  done,  and  it  is  often 
otection.  The  rule  of  evidence  now 
t  as  to  what  constitutes  an  admission  of 
to  be  a  very  important  one,  and  I  can- 
is  any  warrant  for  it,  either  in  principle 


ICAOO,    BCTRLINOTON    &   QlHNOY    R'y    Co. 
APPEALS  FROSC  JUSTICBS'   COURTS:   CANNOT   BE 

T.  An  appeal  from  a  justice's  court  to  the  circuit 
county  cannot,  for  any  cause,  be  sent  out  of  the 
-^enue.  Code,  §  2590,  absolutely  forbids  a  change 
inty  in  such  a  case. 

from  Mills  Circuit  Court. 

Tuesday,  Junk  22. 

)mmenced  before  a  justice  of  the  peace 
mage  sustained  by  plaintiff  by  reason  of 
is  wagon  by  the  negligent  act  of  defend- 
erating  a  train  upon  its  railroad.  Upon 
iiit  court,  taken  by  defendant,  there  was 
verdict  for  plaintiff.  Defendant  now 
.     The  facts  of  the  case  appear  in  the 


dj  for  appellant. 

id    Watkinsy  Williams  dt   Wright^  for 


e   amount  in  controversy   in  this  case 

0,  it  is  brought  here  upon  the  certificate 

circuit  court  trying  it,  showing  certain 
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ago,  Burlington  &  Quincy  B'y  Co. 

ges  of  the  court,  the  ground  for  tho 
jed  to  exist;  and  that  the  change  had 
ison,  as  we  understand  the  matter, 
►sts.  The  defendant  filed  affidavits, 
kd  not  been  paid,  for  the  reason  that 
ined  when  an  offer  to  pay  them  was 
s  were  mislaid,  and  could  not  be 
sel  of  defendant  has  assumed  and 
)ay  the  costs,  which  was  satisfactory 
ion  to  set  aside  the  order  for  the 
istained.  The  judge  then  on  the 
)  this  court,  and  it  appears  from  his 
ed  the  motion  on  the  ground  of  the 

dant  moved  to  set  aside  the  order, 
Q,  to  reinstate  the  case,  and  to  set 
lange  of  venue,  on  the  ground  of 
:  that  the  change  of  venue  had  been 
)ved  to  strike  this  motion.  The 
ained,  and  defendant's  motion  to  set 
the  order  of  change  of  venue  was 
ler  was  made  a  third  judge  occupied 
een  another  change  of  judges.  A 
de,  the  judge  sending  the  case  here 
IS  of  law  stated  in  the  certificate. 
;ion  of  this  certificate  preceding  the 
ir  determination,  that  the  last  rul- 
•ounded  upon  the  fact  that  the  costs 

the  time  prescribed  by  law.  But 
fied  by  the  judge  involve  the  juris- 
aside  the  order  granting  the  change 

over  the  cause  after  that  order  was 
lings  pertaining  to  the  court's  action 
us. 

take  of  the  case,  we  find  it  nnneces- 
her   the  court   below   should  have 
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tfcAfee  V.  Busby  &  Son. 

J,  the  cause  must  remain;  so,  if  tlie 
>le,  it  cannot  be  removed.  The  statute 
on  the  reason  that  litigation  arising 
3ace  involves  such  inconsiderable  sums 
r  protected  by  the  restriction  prevent- 
wliich  would  be  incurred  by  changes  of 
Id  be  by  permitting  them  to  take  their 
ties.  But,  whatever  the  reason  of  the 
)  nothing  but  follow  its  plain  provis- 

le  circuit  court  rightly  set  aside  the 
lue  of  the  case,  and  all  the  rulings  sub- 
,re  correct.  We  therefore  answer  the 
3  by  saying  that  the  court  below  never 
3  case,  and  it  correctly  retains  the  case 

Affirmed. 


TEE  V.  Busby  &  Son. 

FT  BY  HUSBAND  TO  WIFE:  NO  VISIBLE  CHANGS 

1923:  **  EXISTING  CREDITORS.'*  Where  a  hus- 
^arriage,  a  sleigh  and  a  billiard  table,  but  theru 
mce,  and  no  visible  change  of  pos'session,  and 
D  be  used  by  all  the  membt^rs  of  the  family  as 
ly  usedy  held  that  the  conveyance  was  invalid 
tors  of  the  husband,  under  Code,  §  1923;  and 
ih  a  case  become  creditors,  without  notice,  at 
lidity  exists,  are  existing  creditors,  within  the 
See  authorities  ciied  in  opinion. 

9711  Linn  District  Court, 

ESDAY,  June  22. 

^ssession  of  a  carriage,  billiard  tal)le 
le  court.     Judgment  for  the  plaintiff, 
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McAfee  Y.  Busby  &  Bon. 

%  where  the  vendof  or  mortgagor  retains 
thereof,  is  valid  against  existing  creditors 
irchasers  without  notice,  nnless  a  written 
ying  the  same  is  executed  and  acknowledged 

of  real  estate,  and  filed  for  record.         * 

§  1923.  When  D.  T.  McAfee  purchased 
jarriage,  he  became  the  owner;  and  when  he 
intiff,  he  was  the  vendor,  within  the  raean- 

the  foregoing  statute.  The  carriage  was 
ises  occupied  by  the  plaintiff  and  her  hus- 
iised  by  the  family,  including  D.  T.  McAfee. 
iS  of  this  state  he  is  regarded  as  the  head  of 
le  personal  property  used  and  controlled  l)y 
;he  homestead,  is  presumed  to  be  in  his  pos- 

contrary  appears.  The  burden,  therefore, 
iff  to  show  that  she  was  in  the  possession 

the  time  of  the  levy.  This  we  think  she 
r.  It  is  entirely  clear  that  her  possession 
,  for  the  carriage  was  used  by  the  husband, 
g  to  indicate  that  the  plaintiff  was  in  posses- 
ct  that  she  used  the  carriage.  But  this  is  done 
ery  husband  in  the  state;  and,  if  it  can  be 
ntiff  was  in  possession  of  the  carriage,  then 
it  the  wife  of  every  other  husband  in  the 
lion  of  the  personal  property  kept  and  used 

I.  The  rule  was  recognized  in  Sinith  v. 
94,  that  when  household  furniture,  pictures, 
erty,  are  used  in  the  house  occupied  by  the 
,  such  property  is  considered  as  being  in 
the  husband,  and  under  his  control.     Odell 

II.  The  possession  of  the  person  claiming 
y,  as  against  the  creditors  of  his  vendor, 
pparent  and  actual  to  strangers  to  the  trans- 

been  held  in  a  number  of  cases.     See  Ilea- 

Iowa,  152;  Bootliby  v.  Brown^  40  Id.,  104; 

ly  46  Id.,  517;  McKay  v.  Clajpp^  47  Id., 
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al.  Y.  Eckler  et  al. 


LL.    V.  ECKLEB  ET  AL. 

RIORITY  OP  liens:  BURDEN    OP    PROOF. 

ose  a  mortgage,  the  plaintiff  alleges  that  i\ 
in  upon  the  premises,  but  that  the  same  is 
d  the  defendant  answers,  admitting  the 
lien,  and  alleging  that  it  is  superior  to  the 
the  burden  of  proof  to  establish  the  supe- 

OBJECTED  TO.  A  material  fact  may  be 
ence  when  no  objection  is  raised. 

Jo7ies  Circuit  Court. 

iY,  June  22.  • 

ity  for  the  foreclosure  of  a  mort- 
te.  The  defendant  Eckler  claimed 
.  undivided  half  of  the  land.  The 
pleadings  was  whether  the  mort- 
;  the  prior  lien.  The  circuit  court 
)    was  superior  to  the  mortgage. 

lants. 

for  appellees. 

tion  is  in  the  ordinary  form  of  a 
•e  of  a  mortgage.  It  is  averred 
^illiam  Eckler  has,  or  claims  to 
m  or  interest  in  said  real  estate; 
er  it  may  be,  it  is  junior  and  infe- 
and  a  decree  is  prayed  declaring  the 
ior  to  the  lien  of  plaintiffs'  raort- 
nade  by  0.  S.  Gilbert  and  Daniel 
aim  that  the  mortgaged  real  estate 
and  that  the  same  was  given  to 
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Bridgeford. 


>r  to  the  lien  of  the  plain  tiffs' 

J  defendant  that  there  was  no 
ebt  due  from  Gilbert  &  Stuart 
Lt  is  true,  the  note  and  mort- 
roduced  in  evidence.  But  the 
litted  in  the  answer,  and  there 
duced  by  the  plaintiff  which 
)  be  established  to  entitle  him 
[  the  secondary  evidence  was 
The  mortgage  was  not  exe- 
the  debt  accrued  and  the  note 
ed  that  the  mortgage  was  given 
he  evidence  very  clearly  shows 
to  secure  the  debt,  in  pursu- 
1  the  parties  made  at  the  time 

f  the  circuit  court  must  be 
Eeversed. 


Bbidgeford. 

rMENT  BY  HUSBAND :   WIPB's  C0NTB0I# 

a  husband  abandons  bis  wife,  leaving 
such  property  is  exempt  in  her  handa 
§  3078,)  and  she  may  dispose  of  the 
aenfc  may  seem  best,  and  the  husband*8 
mpare  Malvln  v,  Chnstoph,  54  Iowa, 
Id.,  59.) 

lence  offered  by  defendant  to  prove  a 
[  whore  nothing  was  offered  to  connect 


ge  District  Court. 
June  22. 
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Srldgeford. 


iy  of   the  wife  to  dispose  of 
ading  liusbaud.     The  cow  in 
be  exjempt  from  execution  in 
r  the   reason    that  he  is  the 
72.     The  exemption  is  for  the 
btor,  not  for  the  debtor  him- 
n  the  provision  that,  if  he  be 
iption  is  limited  to  ordinary 
nk  necessary  to   contain    the 
property   is   exempted    from 
er  may  transfer  it,  free  from 
ithout  regard  to  tlie  uses  to 
i,  if  there  be  no  provision  in 
To  prejudice  or  injustice  can 
such  transfer,  for  the  reason 
his  reach,  and  his  condition, 
t  be  affected  by  the  transfer, 
jwa,  122;  Frost  v,  Shaw,  3 
L5  Ala.,  826;  Cook  v.  Bainey 
^,  17  Ind.,  152. 
when  a  debtor  absconds  and 
roperty  exempt  in  his  hands 
d  of  the  wife  or  children,  or 
ision  the  wife  holds  the  exempt 
bo,  and  authority  over  it,  are 
sband  when  holding  it.     This 
emption   would    prove   of  no 
Qse  benefit    the    statute    was 
30  before  us  forcibly  illustrate 
have  announced.     Mrs.  Wolf 
her  than  the  cow,  a  blooded 
scions  that  the  cow  could  only 
elling  it,  and  it  may  be  that 
ralue  in  cash,    and  obtaining 
balance,  would  be  more  bene- 
^r  disposition  she  could  make 
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issue  involving  the  fraudulent  character  of  the  sale  of  the 
cow  to  plaintiff,  and  was  intended  to  show  how  many  horses 
Wolf  had  on  his  farm  at  a  time  prior  to  the  sale  of  the  cow- 
to  plaintiff;  the  grounds  of  plaintiff's  expectations  and 
hopes  that  Wolf  would  return  and  settle  his  affairs;  whom 
a  certain  attorney  represented  in  making  objections  to  the 
levy  of  a  writ  of  attachment  issued  in  a  prior  case;  the 
refusal  of  an  attorney  of  a  creditor  of  Wolf  and  another 
person  to  aid  one  holding  a  chattel  mortgage  in  identifying 
the  property  covered  by  it;  the  claim  made  by  the  same 
creditors  to  certain  sheep;  the  record  in  a  case  wherein  Mrs. 
Wolf  was  a  party,  in  which  she  claimed  the  cow,  and  two 
mortgages  executed  by  Wolf  to  different  creditors.  Some  of 
the  parties  connected  with  these  transactions  are  mentioned 
in  the  petition  as  conspiring  to  conceal  Wolf's  property. 
The  plaintiff  in  this  case  is  not  connected  by  the  proposed 
evidence  with  the  transactions,  and  it  does  not  appear  that 
he  had  any  notice  of  them.  We  are  unable  to  see,  in  the 
light  afforded  us  by  the  argument,  any  reason  for  sustaining 
defendant's  objection  to  any  of  these  rulings. 

It  is  our  opinion  that  the  judgment  of  the  circuit  conrt 
ought  to  be 

Affibheo. 


W    838| . 
79    17« 


LrrroN  v.  The  Chicago,  Rock  Island  &  Pacific  R'y  Co. 

1.  Practice  on  Appeal :  new  trial.  It  is  seldom  that  this  coort  inter- 
fers  with  the  ruling  of  the  court  below  in  granting  a  new  trial;  and  in 
this  case,  where  there  is  at  least  considerable  doubt  whether  the  evi- 
dence justified  the  general  and  special  verdict  of  the  jury,  held  that  the 
order  of  the  lower  court  in  granting  defendant  a  new  trial  must  be  sns- 
tained. 

Appeal  from  Cass  District  Court. 
Tuesday,  June  22. 
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Action  to  recover  for  personal  injury.  There  was  a  tria? 
to  a  jury,  and  a  verdict  was  rendered  for  the  plaintiff.  The 
defendant  filed  a  motion  for  a  new  trial,  and  the  same  was 
sustained.  The  plaintiff  appeals  from  the  order  sustaining 
the  motion  for  a  new  trial. 

Beard  cfe  Myerly^  for  appellant. 

T.  S.  Wright  and  R.  G.  PhelpSy  for  appellee. 

Adams,  Ch.  J. — It  is  seldom  that  this  court  interferes  with 
the  ruling  of  the  court  below  in  granting  a  new  trial,  and 
we  should  not  be  justified  in  doing  so  except  in  a  clear  ca6e. 
Tiie  motion  for  a  new  trial  in  this  case  was  based  upon  s 
large  number  of  grounds;  and,  if  any  one  of  these  grounds 
was  suflSicient,  the  court  did  not  err.  The  plaintiff,  at  the 
time  of  the  injury,  was  acting  as  brakeman  on  the  defndant'g 
road.  The  train  was  being  moved  back  to  be  coupled  to  f 
standing  way  car.  The  plaintiff  went  in  between  the  moving 
train  and  the  way  car,  effected  the  coupling,  and  attemptec 
to  step  out,  but  slipped  and  fell,  and  his  foot  caught  in  th( 
guard-rail.  The  train  continued  to  move  a  few  feet,  and  the 
plaintiff  received  the  injuries  of  which  he  complains.  The 
plaintiff's  averment  of  negligence  is  that  "the  cars  wen 
carelessly  and  negligently  run  against  and  upon  plaintiff.' 
The  jury  found,  substantially,  that  this  averment  was  sus 
tained. 

While  we  are  not  prepared  to  say  that  there  was  absolutely 
no  evidence  tending  to  sustain  it,  we  are  impressed  that  th( 
correctness  of  the  finding  is  extremely  doubtful.  According 
to  the  plaintiff's  own  testimony,  the  train  was  moving  bad 
slowly,  and  at  the  proper  rate  of  speed  to  enable  him  to  effec 
the  coupling.  His  complaint  is  that  the  train  should  hav^ 
been  stopped  soon  after  the  coupling  was  effected,  and  tha 
this  was  not  done.  But  it  does  not  appear  that  the  person 
in  charge  knew,  or  could  know,  without  being  signaled,  whei 
the  coupling  was  effected.    The  court  may  have  regarded  tlii 
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J  sufficiently  doubtful  to  justiiy  sub- 
•y;  and,  if  so,  we  do  not  think  that 
I  interfering. 

iverred  that  the  plaintiff  was  guilty 
ce  in  stepping  upon  snow  and  ice  at 
fact  appears  to  be  that  an  inclined 
id  been  formed  by  the  side  of  the 
n  towards  the  track;  that  the  plaint- 
s' it,  and  stepped  on  it  in  attemptina^ 
I  the  cars.  It  appears,  also,  that  he 
as  conveniently,  perhaps,  have  grne 
Te  there  was  no  such  inclined  plane, 
led  to  walk  between  the  cars,  where 
jd,  or  until  he  came  to  a  better  place 
e  would  have  incurred  no  especial 
;s  it  was  the  danger  of  stepping  into 
.  grave  question  as  to  whether  the 
.ccident  was  not  the  plaintiff's  slip- 
3,  and  whether  that  was  not  due  to 

uest,  a  special  interrogatory  was  sub- 
of  slipping.  The  interrogatory  was 
)u  find  that  the  plaintiff  slipped  from 

of  the  rails,  back  to  the  inside  of 
gatory  the  jury  answered  by  saying: 
le  defendant  moved  for  a  new  trial 
nswer  was  contrary  to  the  evidence, 
irt  was  justified  in  sustaining  the 
1,  if  no  other.  We  are  not  able  to 
astified  in  making  the  answer  which 
tified  in  these  words:  '*  As  the  train 
coupling,  and  took  two  or  three  steps 

then  I  went  to  step  out.  The  plat- 
;  stepped  upon  the  snow  and  ice,  and 
ito  the  south  end  of  the  guard-rail." 

plaintiff  was  necessarily  guilty  of 
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)ellant. 

lee. 

lortgagors. 

3fendant  F.  E.  Moser  executed  to 
^missory  note  for  $4,000,  drawing 
e  rate  of  eight  per  cent  per  annum. 

payment  he  and  his  wife,  Carrie  L., 
3  mortgage  in  suit.  Subsequently 
overed  judgments  against  F.  E. 
h  are  liens  on  the  property  mort- 
p  to  plaintiff's  mortgage.  In  1883, 
written  contract  with  Mrs.  Moser, 
11  and  transfer  the  notes  and  mort- 
lent  by  her,  in  four  years  and  six 
Lud  interest  at  the  rate  of  live  per 

semi-annually^  upon  the  payment 
ance  upon  the  property.  The  decree 
icloses  the  mortgage  for  the  amount 
makes  certain  provision  protecting 
the  mortgagors,  which  need  not  be 
jagors  do  not  appeal. 
that  the  decree  is  erroneous,  in  that 
>r  the  amount  of  the  notes  secured, 
d  therein,  claiming  that  it  should 
han  $4,000,  and  interest  at  five  per 
the  date  of  the  agreement  between 
.  This  claim  is  based  upon  the  posi- 
of  these  parties  amounted  to  a  gift 
11  amount  of  the  interest  due  upon 
le  execution  of  the  agreement,  which 
0  tanto  of  the  debt  secured  by  the 
a  possibly  would  be  good  if  the  debt 

bound  Mrs.  Moser  personally,  and 
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nortgage,  aad  the  legal  title  thereof, 
cute  the  foreclosure  proceedings.  He 
am  83cured  thereby,  subject  to  Mrs. 
ties  under  the  contract  between  her  and 

tircuit  court  is 

Affirmed. 


cwAiT  V.  Noel  bt  al. 

[Jrety:  conditio ns  not  known  to  pateb: 
SURETIES.  A  surety  on  a  promissory  note  can- 
tie  ground  that  he  signed  it  upon  the  promise  of 
named  persons  would  sign  it,  and  that  they  did 
"s  not  named  did  sign  it  without  his  knowledge 
)ws  in  addition  that  plaintiff  had  knowledge  of 
ible  with  such  knowledge.    See  cases  cited  in 

ERROR  without  PREJUDICE.  Sustaining  a 
n  answer  pleading  a  general  denial  of  the  all^a- 
10 1  prejudicial  error,  where  another  count  of  the 
L  *'  every  material  allegation  in  the  petition  **  is 

deuurrer:  defective  abstract.  This  court 
jpon  a  demurrer  to  a  pleading  where  the  plead- 
abstract. 

im  Mills  District   Court. 
'uESDAY,  June  22. 

Bory  note execju ted  by  Noel,  Lewis,  Sal- 
arate  answers  were  filed  by  Lewis  and 
)  which  a  demurrer  was  sustained,  and 
peal. 

and  Lewis  ds  Youngs  for  appellants. 

i  Kelly  Bros.y  for  appellee. 
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he  first  count,  which  was  not 
sists  of  a  denial  of  "every 
on." 

t  a  demurrer  to  the  fourth 
i  and  Donner  was  sustained. 
)ut  in  the  abstract,  only  con- 
Why  the  fourth  count  lias 
\  not  advised.  Because  of  tlie 
e  to  say  that  the  court  erred  in 

count, 
rd,  the  judgment  of  the  dis- 

Affibhed. 


:diot  et  al. 

OF    NBCESSABT    NOTICE    MUST    BE 

itition  assailiDf?  the  validity  of  a  tax 
ce  of  tbe  expiration  of  the  time  for 
also  be  alleged  that  there  was  some 
ce  at  the  time  when  it  oucht  to  have 
Fuller  V,  Armstrong,  53  Iowa,  683, 
itition  in  this  case,  accordingly,  held 


y  District  Court. 

UNK  22. 

ition  that  she  is  the  holder 
land  in  Shelby  county;  that 
1872;  and  that  in  1876  a  tax 
ler,  and  recorded,  and  that  the 
such  deed.  She  further  avers 
n  of  redemption  was  given, 
Jason,  was  void ;  and  she  asks 
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jgarded  that  as  a  material  time,  and 
\t  be  construed  as  made  with  that 
sition,  then,  that  the  deed  is  invalid 
person  entitled  to  notice,  cannot  be 

under  the  rule  as  held  in  Trulock  v. 
,  by  a  majority  of  the  court,  th*e 
n  would  appear,  from  her  petition, 
ite  of  limitations. 

nurrer  should  have  been  sustained. 
Bbvebsbd. 


A.W  V.  Whitson. 

REB    BBADINOS:    CONTINUITY    OF    COUNCIL. 

ch  there  is  a  succession  of  city  councils,  there 
on  as  to  involve  a  substantial  continuity,  when 
Edf  of  the  aldermen  hold  over.  And  where  a 
lad  on  two  separate  days  before  the  election  of 
n,  and  was  read  the  third  time  after  the  newly 
en  had  taken  their  seats,  held  that  §  489  of 
complied  with,  and  that  the  ordinance  was 

OP  PARLIAMENTAKY  BULKS  OP  COUNCIL.      If 

compliance  with  the  statute,  it  will  not  be 
passage,  one  of  the  parliamentary  rules  of  the 


I  Clinton  Circuit  Court. 

ssDAY,  June  22. 

ight  to  obtain  possession  of  a  cow 
>ut  which  the  defendant,  as  marshal 
lad  impounded  under  an  ordinance 
was  rendered  for  the  plaintiff,  and 
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sral  assembly,  but  we  do  not  regard  the 
jgislature  and  a  city  council  suflSciently 
filing  importance.  If  there  be  a  sense 
ccession  of  city  councils,  (which  we  do 
1  is  such  immediate  succession  as  to 
continuity,  when  taken  with  the  fact 
rmen  hold  over;  and  we  have  no  doubt 
contemplated  by  the  legislature.  We 
r  conduct  of  municipal  aflEairs  demands 

plaintiflF  remains  to  be  considered.    It 
council  of  Clinton  adopted  for  its  par- 
e  Robert's  Rules  of  Order.     It  is  con- 
ig  to  one  of  the  rules,  all   unfinished 
ound  when  the  term  of  service  of  the 
pired.     But,  if  we  should  concede  that 
ecame  applicable,  the  most  that  could 
mcil  violated  one  of  its  own  parliament- 
statute  was  complied  with,  as  we  hold 
of  the  ordinance,  we  think  it  was  valid, 
ordinance  must  be  sustained,  and  the 

Reversed. 


Adm'r,  v.  Mills  Couxtt. 

E    bridges:  LIABILITY;     STARE  DECISIS.     That 

injuries  sustained  by  reason  of  defects  in  county 
Vilson  V.  Jefferson  Co.^  13  Iowa,  181,  and  that 
j-iiibly  followed  by  this  court  ever  pince,  and  the 
led  in  question  in  this  state. 

nS:  AMENDMENT  AFTER  EXPIRATION  OP  LI  Mi- 
ction has  been  begun  within  the  time  limited  by 
;  may  be  Bled  after  the  time  limited,  setting^  up 
nng  out  of  the  origfinal  cause  of  action,  and  such 
ered,  if  proved. 
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:].  Bvidence:  admission:  error  without  prejudice.  The  admis- 
sion of  evidence  to  prove  whafc  is  abundantly  obvious  without  proof 
cannot  be  prejudicial  to  any  one,  especially  where  the  jury  is  so  instructed 
as  to  preclude  the  possibility  of  their  bein^r  misled  thereby. 

4.  :  EXPERT  testimony:  admissibility,    a  brid^je-builcler  is  not 

by  virlue  of  his  business  qualified  to  testify  as  an  expert  as  to  the  effect 
which  a  (fiven  log,  in  a  given  place,  would  have  in  changing  the  cur- 
rent of  a  stream. 

5.  County:  bridges:  dilioenob  required.    Counties  are  required  to 

exercise  such  care  in  regard  to  the  safety  of  their  bridges  as  reasonably 
prudent  and  careful  men  would  use  in  the  conduct  and  management  of 
their  own  affairs  of  like  importance. 

6. : :    CARE  IN  building.    If,  without  the  use  of  certain 

appliances,  a  county  bridge  is  defective  in  its  construction,  and  not  ordi- 
narily well  built,  then  the  county  must  use  such  appliances. 

7.  Verdict:  special  finding:  misunderstanding  op   instruction. 

Ihe  court  instructed  the  jury,  in  substance,  that  if  the  bridge  in  ques- 
tion was  properly  built,  though  from  a  plan  in  the  builder's  head,  such 
plan  would  be  sufficient.  Some  or  all  of  the  jurors  seem  to  have  regarded 
the  instruction  as  an  interrocratory,  and  some  one  wrote  directly  un- 
der it,  **Not  sufficient."  Held  that  these  words  could  not  be  regarded 
-  as  a  special  verdict,  and  that  the  irregularity  was  not  sufficient  ground 
for  setting  aside  the  general  verdict. 

8.  Constitutional  Law :  special  legislation.    The  act  of  the  Twen- 

tieth General  Assembly,  providing  for  holding  terms  of  the  circuit 
court  of  Pottawattamie  county  at  Avoca,  is  not  in  conflict  with  §  30, 
art  3,  of  the  Constitution,  which  prohibits  the  passage  of  local  or 
special  laws  in  certain  cases. 

9.  Verdiot:   evidence  to  support:  negligence.    The  evidence   in 

this  Ccise  held  to  have  justiaal  the  submission  of  the  qu:fstion  of  defend- 
ant's negligence  to  the  jury,  whose  determination  of  it  cannot  be  inter- 
fered with  by  this  court. 

10.  Practice  on  Appeal :  excessive  judgment  on  verdict:  affirm- 
ance UPON  REMISSION  OF  PART.  The  judgji^nt  upon  a  verdict  for 
plaintiff  in  this  case  for  a  personal  injury  was  for  $2>,O00.  This  amount 
appearing  to  this  court  to  be  excessive,  plaintiff  is  allowed  sixty  days  to 
elect  to  accept  judgment  in  this  court  for  $15,000,  and,  in  case  of  his 
refusal  so  to  do,  the  judgment  to  be  reversed.  Beck,  J.,  dissenting,  on 
the  g^und  that  such  order  is  not  within  the  province  of  the  court. 

Appeal  from  Pottawattamie  Circuit  Gov/rt. 
Tuesday,  June  22. 
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brought  by  Elizabeth  Cooper  to  recover 
rj  alleged  to  have  been  sustained  by  her 
legligence  of  the  defendant  in  the  erec- 
ice  of  a  county  bridge.  There  was  a  trial 
diet  and  judgment  were  rendered  in  her 

The  defendant  appealed.  The  plaintiff 
it  plaintiff,  W.  Il.Oo6per,  was  substituted 

her  estate. 


ms  i&  Wright  and  Lewis  cfe  Youngs  for 


ind  Fra)ik  Shirm^  for  appellee. 

3n  the  fourth  day  of  July,  1882,  the  plaint- 
Elizabeth  Cooper,  attempted  to  cross  the 
in  a  wagon  drawn  by  two  horses,  and  in 
es  herself,  were  oneLosve,  acting  as  driver, 
rom  two  to  thirteen  or  fourteen  years  of 
attempting  to  cross  the  bridge  it  fell,  and 
itate  received  severe  and  permanent  injur- 
as  an  ordinary  two-horse  lumber  wagon, 
til  four  adults  in  it,  and  six  children,  had 
momont  before.  The  plaintiff  contends 
by  reason  of  being  defective.  The  defend- 
b  fell  by  reason  of  an  unexpected  wash-out, 
ide  just  at  the  moment  of  the  i^laintiff's 
id  passage. 

it's  first  position  is  that  counties  are  not 
sustained  by  reason  of  defects  in  county 
\.  It  is  not  denied  that  this  court  held 
ise  in  1862,  in  Wilson  v.  Jefferson  Co,^ 
a,  181,  and  that  decision  has  been  invaria- 
bhat  time.  But  the  defendant  insists  that 
\  in  conflict  with  the  adjudications  else- 
0  be  overruled.     But  we  have  to  say  that 
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every  authority  cited  lias  been  adduced  before;  and  tL 
whatever  we  might  ihink  of  the  question  as  an  original  o 
the  law  in  this  state  must  be  regarded  as  definitely  settl 
The  defendant's  position  cannot  be  sustained. 

II.  The  plaintiflF  at  first  claimed  only  $20,000  as  da 
ag3s.     Afterwards,  to-wit,  August  28,  1884,    an    ainenc 

petition  was  filed  in  which  were  claimed  $35,0 

2«  9T  \Tl^TE! 

onim.ti.iuis:  damaofes.     It  is  insisted  that  the  plaintifl^'s  cla 

BHi'i  l:n  'lit  *^  *■ 

aniTi'x.iira-    for   all  above  the   ori2:inal    amount   claimed 
tion.  barred    by  the  statute  of  limitations.     Acti( 

for  tort  must  be  brought  within  two  years  from  the  tii 
the  cause  of  action  accrued.  This  action  was  brought  witl 
that  time.  The  claim  of  $35,000  is  predicated  upon  the  sa 
cauae  of  action  for  which  the  action  was  brought.  The  acti 
not  being  barred,  the  plaintiff,  if  entitled  to  recover  at  all, 
we  think,  entitled  to  recover  all  the  damages  sustained,  witl 
the  amount  claimed  in  her  petition  and  amended  petition. 

III.  One  of  the  plaintiffs  theories  was  that  the  pili 

was  not  driven  deep  enough;  and  that  the  piles  were  press 

out  by  the  weight  of  the  horses  and  was^on,  a 

s.  kvidrncr:  .      .1  T  /.I  .      1 

Bduii-wion :      pcrsous  lu  the  wa^^ou.     In  pursuance  oi  this  tl 

error  without   *  o  a 

prejadic3.  ory,  the  plaintifl"s  counsel  asked  one  Eobbins 
witness,  a  question  in  these  words:  "Mr.  Robbins,  as 
experienced  bridge-builder,  I  will  ask  you  if  these  pili 
ought  not  to  have  been  driven  down  so  deeply  and  tirn 
into  that  blue  clay  that  it  would  have  been  impossiole  for  1 
weight  of  a  load  of  persons  and  wagon  and  horses  above 
have  pressed  them  out  into  the  stream?"  This  question  v 
objected  to  by  the  defendant,  but  its  objection  was  overrul 
It  seems  to  us  that  no  evidence  was  necessary  upon  sucl 
point.  It  was  abundantly  obvious  that  the  piling  shoi 
have  been  driven  so  deep  that  it  could  not  be  pressed  out 
any  ordinary  use  of  the  bridge.  Every  one  knows  tha 
bridge  should  be  so  built  that  it  will  not  be  broken  down 
ordinary  use.  The  defendant  could  not  have  been  prejudic 
by  proof  of  such  a  fact,  even  if  the  evidence  objected  to  w( 
Vol.  LXIX— 23 
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ble.  We  do  not  say  that  a  fail- 
>  enough,  if  there  was  snch  failure, 
.  The  evidence  shows  that  the 
lany  feet.  Those  who  built  the 
ith  reasonable  skill  and  care,  even 

the  piling  as  deep  as  it  should 

jury  was  instructed  in  regard  to 
should  have  been  exercised,  and 
lave  been  misled  by  the  evidence 
ve  said  above  is  applicable,  we 
nee  objected  to. 

roduced  as  an  expert  witness  a 
is  opinion  as  to  what  effect  a  log 
3  drift-wood,  and  caught  on  a  bent 
lad  in  changing  the  current,  and 
)ut.  The  court  excluded  the  ques- 
igns  the  ruling  as  error.     That  a 

to  study  the  currents  of  streams 
►able,  but  we  do  not  see  how  his 
Id  enable  him  to  judge  better  than 
jh  a  given  log,  in  a  given  place, 
)  current  of  a  stream.  We  think 
eluded. 
1  the  jury  that  the  defendant  was 

"as  reasonably  prudent  and  care- 
use  in  the  conduct  and  manage- 
own  affairs  of  like  importance.'' 
lis  instruction  is  assigned  as  error. 

the  degree  of  care  required  of  a 
:nown,  and  cites  Soper  v.  Henry 
1  our  opinion,  the  case  cited  does 

position.  The  reason  for  charg- 
jrcise  of  any  care  in  such  matters 
iveling  public  requires  it.  Trav- 
3  not  the  time,  means  or  skill  to 
Df  county  bridges.     They  should 
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and  undertake  to  meet  all  the  theories  and  explanations  of 
counsel.  It  is  sufficient  to  say  that  we  have  all  reached  the 
conclusion  that  the  evidence  justified  the  submission  of  the 
question  of  negligence  to  the  jufj,  and  we  cannot  go  behind 
their  finding  on  that  point. 

X.     It  is  contended  that  the  verdict  is  excessive;  and  in 

this  we  think  that  the  defendant's  position  must  be  sustained. 

^on^ppea?^*    The  amouut   allowed    must  have   been   almost 

fualmenlon    whollj  for  physical  and   mental  suffering;   and 

ance  urwn™*"  while  the  evidence  shows  that  to  be  great,  and 

part.  the  question  was  in  the  discretion  of  the  jury,  if 


properly  exercised,  we  cannot  divest  ourselves-  of  the  impres- 
sion that  the  verdict  is  a  very  extraordinary  one,  and  greater 
than  the  facts  of  the  case  justified.  While  it  is  the  prov- 
ince of  the  jury  to  assess  the  damages,  it  is  equally  our  prov- 
ince to  set  aside  a  verdict  if  it  is  so  large  as  to  afford  good 
ground  for  believing  that  it  was  the  result  of  passion  or  prej- 
udice, and  remand  the  case  for  trial  by  another  jury.  This 
we  feel  called  upon  to  do  in  this  case.  This  has  been  done 
in  several  cases,  and  the  practice  is  too  well  settled  to  admit 
of  any  question.  Usually,  however,  this  court  has  not  made 
an  absolute  order  remanding  the  case  for  another  trial,  but 
has  allowed  the  plaintiff  to  elect  whether  he  will  take  another 
trial,  or  accept  a  certain  amount,  to-wit,  an  amount  desig- 
nated by  the  court  as  the  largest  amount  which  would  not 
seem  to  the  court  to  be  open  to  the  objection  of  being  exces- 
sive. In  accordance  with  this  practice,  we  have  concluded  to 
say  that  if  the  plaintiff  shall  elect,  within  sixty  days  from 
the  filing  of  this  opinion,  to  accept  a  judgment  for  $15,000, 
and  interest  thereon  at  six  per  cent  from  date  of  judgment 
below,  he  may  take  such  judgment  in  this  court,  otherwise 
the  case  must  be  remanded,  and  the  judgment  stand  simply 

Kevebsed. 


Beck,  J.,  dissenting. — I   cannot  concur   in  the  conclusion 
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claim  is  that  she  and  her  heirs  at  law  are 
act  in  receiving  and  retaining  the  purcl 
promise  made,  in  consideration  of  th 
money  to  her,  that  she  would  never  as 
property  under  her  right  of  dower.  It  '. 
held  that  "Ian  estoppel  would  be  raised  ag 
promise  wlien  he  was  guilty  of  no  decei 
tion.  Thus,  in  Faxtoa  v.  Faxon^  28  "U 
gagee  promised  the  son  of  the  mortgag 
dead)  that  if  he  would  remain  in  poss 
gaged  property,  which  was  then  of  but  li 
in  supporting  the  family  of  the  mortg 
afterwards  enforce  the  mortgage  agains 
of  this  promise  the  son,  who  at  the  tim< 
templated  a  removal  to  another  region,  c 
premises,  and  supported  the  family, 
wards  greatly  enhanced  in  value,  and  th€ 
suit  to  foreclose  the  mortgage;  but  it  w; 
estopped  by  his  promise.  The  ground  i 
ing  was  placed  was  that,  as  the  son  was  i 
ise  to  change  his  plans  for  life,  and  devo 
to  the  support  of  the  family,  it  would  1 
to  permit  the  foreclosure  of  the  mortgaj 
And  a  like  principle  was  applied  in  Ma 
Ind.,  364-,  and  by  this  court  in  Lomax 
223. 

We  think  the  present  case  is  governec 
ciple.  It  is  true,  there  is  no  express  av( 
that  the  purchaser  was  induced  to  part 
the  promise  of  Mrs.  Dunlap  that  she  ^ 
right  of  dower;  but  it  is  alleged  that  s 
in  consideration  of  the  payment  of  the 
that  she  received  it  in  pursuance  of  this 
ment  is  that  she  made  the  promise  in 
payment  of  the  money  to  her,  and  not  tl 
ated  as  an  inducement  to  the  purchaser  t 
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>unlap  et  al.  v.  Thomas  et  al. 

•ound  urged.  Our  statute  of  frauds  has 
contract,  but  to  the  evidence  by  which 
)  establishd.  It  provides  (Code,  §  3664) 
any  contract  for  the  creation  or  transfer 
•eal  estate,  except  leases  for  a  term  not 
shall  be  competent,  except  it  be  in  writ- 
3665,  however,  this  provision  does  not 
ior  has  received  the  purchase  money,  or 
Then  Mrs.  Dunlap  received  the  full  value 
raised  that,  in  consideration  of  the  pay- 
'  to  her,  she  would  make  no  claim  of 
ihe,  in  eflfect,  contracted  for  the  sale  of 
herein  to  Counts,  and  she  also,  in  eflFect, 
paid  her  as  the  price. of  that  interest, 
iion  to  inquire  whether  the  contract  could 
mforced  in  a  court  of  equity.  Defend- 
judgment  for  a  specific  performance  of 
ion  presented,  under  this  branch  of  the 
5  competent  to  prove  the  alleged  promise 
5  clear  that,  under  the  provisions  of  our 
ce  would  be  competent. 
T  to  the  other  defense  pleaded  was  rightly 
istituted  parties  claim  the  estate  as  the 
rgaret  M.  Dunlap.  It  is  true,  they  are 
ames  Dunlap,  but  the  particular  estate 
ided  to  them,  if  at  all,  from  Margaret  M. 
lot  estopped  from  claiming  her  dower  in 
le  covenants  in  her  husband's  deed  to 
iherit  from  her  whatever  interest  she  liad 

11  be  reversed,  and  the  cause  remanded 
igs  in  harmony  with  this  opinion, 

Reveksed. 

saenting. — The  wife,  upon  the  death  of 
les  the  owner  of  one-third  of  the  real 
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(Vestphal,  Hinds  &  Co.  v.  Sherwood  &  Chapman. 

he  writ.  The  section  of  the  Code  quoted  above 
;  it  shall  contain  a  mandate  directing  the  sheriff 
amount  of  the  defendants'  property  sufficient  to 
aim  alleged  by  the  plaintiffs;  but  no  other  com- 
ection  is  required  to  be  inserted  in  it.  The 
ike  the  levy  is  conferred  on  the  officer  by  the 
\  duties  as  to  the  manner  in  which  the  power  is 
sed,  and  as  to  the  return  of  the  writ,  are  pre- 
le  statute. 

s  contend,  however,  that  the  sheriff  was  reqnire<l 
te  to  make  return  of  the  writ  on  or  before  the 
irst  day  of  the  term  of  court  which  commenceti 
)n  the  twenty-seventh  of  October.  The  provision 
•elied  on  is  Code,  §  3010,  which  is  as  follows: 
shall  return  upon  every  attachment  what  he  has 
t.  The  return  must  show  the  property  attached, 
ras  attached,  and  the  disposition  made  of  it,  by 
rticular  inventory;  also  the  appraisement  above 
1,  when  the  same  has  been  made.  "When  gar- 
been  summoned,  their  names,  and  the  time  each 
led,  must  be  stated;  and,  when  real  property  is 
I  sheriff  shall  describe  it  with  certainty,  to  iden- 
kvhen  he  can  do  so,  by  a  reference  to  the  book 
here  the  deed  under  which  defendant  holds  is 
le  shall  return  with  his  writ  all  bonds  taken 
iich  return  must  be  made  immediately  after  he 
tached  sufficient  property,  or  all  that  he  can  find, 
on  the  first  day  of  the  first  term  at  which  defend- 
d  to  appear." 

ion  of  counsel  is  that  the  last  provision  of  this 
t  it  the  imperative  duty  of  the  sheriff  to  return 
nt  not  later  than  the  first  day  of  the  term,  and 
life  of  the  writ  terminated  at  that  time,  and  it 
>  power  on  the  officer  to  make  a  levy  after  that, 
ition  is  not  sound.  The  effect  of  the  section  is 
ined  from  a  consideration  of  all  of  its  provis- 
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The  State,  ex  rel.  Marsh  et  al.,  v.  O'Day. 


The  State,  ex  eel.  Marsh  et  al.,  v.  O'Day. 


69    3681 

82  8991         1.  Elections:  infobmal  oath  to  voter.    If  one  is  a  qualified  elector,  it 
j^J  ^  is  immaterial  that  an  oath  administered  to  him  when  about  to  vote  is 

informal. 

2.  Practice  on  Appeal :  assignment  op  error.  An  assi^rnment  of 
error  should  refer  to  the  page  of  the  abstract  vhere  the  alleged  error 
may  be  found.    The  court  cannot  search  the  record  to  find  it. 

3. :  INSTRUCTIONS  NOT  REQUESTED.    No  objections  can  be  raised  in 

this  court  upon  the  failure  of  the  trial  court  to  give  a  certain  instruction, 
in  the  absence  of  a  request  therefor. 

4.  Elections:  residence.    It  is  not  necessar}*^  to  presume  that  a  man's 

residence  is  where  he  stays  and  works. 

5.  Practice   on  Appeal:  defective  abstract.     An  assignment  of 

error  based  on  an  alleged  fact  not  found  in  the  record  cannot  be  con- 
sidered. 

6.  — :  reviewing  instructions:  argument.    Counsel  in  argument 

must  point  out  specific  objections  to  instructions  in  order  to  secure  a 
review  of  them  by  this  court. 

7.  :  verdict:  conflicting  evidence.    A  verdict  upon  confidctinfr 

evidence  will  not  be  disturbed  by  this  court. 

Appeal  from  Bremer  District  Cov/rt. 

"Wednesday,  Junk  23. 

Tnis  is  a  proceeding  by  quo  warranto  to  determine 
whether  defendant  lawfully  fills  the  office  of  director  of  an 
independent  school  district.  The  cause  was  tried  to  a  jury, 
and  judgment  was  rendered  upon  a  verdict  for  defendant, 
Plaintift'  appeals. 

M.  E.  Billi)»^8^  for  appellant. 

Gibson  i&  Dawson^  for  appellee. 

Beck,  J. — The  petition  alleges  that  defendant  illegally 
usurped  the  office  of  director  of  the  independant  school-dis- 
tiict  of   Mentor,  and  is  discharging  the  functions  thereof. 


Digitized  by 


Google 


'  T^SB^f^^'^;' 


JUNE  TERM,  1886.  303 

The  State,  ex  rel.  Marsh  et  al^  v.  O'Day. 

and  that  Charles  Coantryman  was  lawfully  elected  to  the 
office.  The  facts  showQ  in  the  petition  upon  which  these 
allegations  are  based  are  as  follows: 

Tlie  election  was  ordered  by  the  directors  to  take  place  at 
six  o'clock  p.  M.  of  the  day  named,  and  was  conducted  by  the 
directors  without  having  been  sworn  as  judges  or  clerks  of 
the  election,  and  without  any  ballot-box  or  poll  book,  and 
without  keeping  any  records  of  their  proceedings.  The  vot- 
ing was  commenced  at  7  p.  m.,  and  the  electors  handed  their 
ballots  to  one  of  the  directors,  and  defendant  acted  as  clerk. 
In  about  thirty  minutes  the  polls  were  declared  closed,  aud 
th3  directors  canvassed  the  vote,  the  defendant  keeping 
the  tally.  No  other  person  was  voted  for  except  defendant 
and  Countryman.  Certain  persons  named,  who  where  not 
legal  voters,  were  permitted  to  vote,  and  seventeen  legal 
voters  cast  their  ballots  for  Contryman,  giving  him  a  major- 
ity of  two  votes.  It  is  alleged  that  the  directors  declared 
the  election  a  tie,  and  then  adjourned  without  having  made 
any  record  or  return  of  the  election.  Subsequently  the 
directors  met,  and  Countryman  appeared  at  the  meeting  and 
claimed  the  office,  but  his  claim  was  not  conceded,  and  the 
directors  proceeded  to  determine  by  lot  which  of  the 
persons  voted  for  should  be  declared  elected  to  office,  which 
resulted  in  favor  of  defendant,  who  was  thereupon  declared 
to  be  elected  to  the  office.  It  is  alleged  that  the  proceedings 
to  determine  by  lot  which  person  should  be  declared  elected 
were  fraudulently  conducted.  The  allegations  upon  which 
the  charge  of  fraud  is  based,  and  other  averments  of  the 
petition,  need  not  be  recited.  The  answer  denies  all  allega- 
tions of  fraud  or  irregularity  in  the  election  and  the  drawing  of 
lots,  and  avers  that  it  was  regularly  and  honestly  held  upon  law- 
ful notice,  and  that  a  record  thereof  in  proper  time  was  duly 
made,  and  that  defendant  received  no  illegal  votes. 

II.     The  objections  urged  upon  our  attention  by  plaintiff 
cannot  be  fairly  considered,  and  our  conclusions  thereon  can- 
not be  understood,  without  the  presentation  of  the  assign- 
VoL.  LXIX— 24 
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The  State,  ex  rel.  Marsh  et  al.,  y.  O'Day. 

8,  which  is  in  the  followiDg  langaage:  "  Ooun- 
nt  submits  that  the  court  below  erred:  (1)  In 
raudulent  procurement  of  illegal  voters  by 
^ote  for  him,  and  the  administering  by  defend- 
lenged  voter  an  illegal  and  improper  oath,  as 
0  the  issue.     Abstract,  pp.  19,  20,  21,  37.    (2) 

permit  state  to  prove  by  several  witnesses  the 
)y  defendant  of  illegal  voters  to  vote  for  him. 
19,  20,  21,  23,  37.  (3)  In  giving  the  eighth 
jury.  (4)  In  giving  the  ninth  instruction  to 
n  giving  the  twelfth  instruction  to  the  jury 
tie.  (6)  In  admitting  hearsay  testimony  on 
3fendant,  tending  to  show  that  Wm.  O'Day, 
,  James  McGrath  and  Tim  Mooney  were  legal 
ract  pages.  (7)  In  not  instructing  the  jury 
m  held  in  an  42,44,  independent  school-district, 
polls  were  not  opened  until  about  seven  o'clock 
7  kept  open  about  thirty  minutes,  and  where 
ere  sworn  as  a  board  of  election  or  clerks,  no 
poll-book  or  election  return  was  had  or  made, 
>  the  dignity  of  an  election,  and  that  defendant 
e  been  elected  at  a  meeting  so  conducted,  but 
etended  election  would  be  null  and  void.  (8) 
plaintiff's  motion  for  a  new  trial,  and  to  set 
ict  as  contrary  to  law  and  evidence;  the  evi- 
3d  by  state,  consequent  upon  defendant's  failure 
jrrogatories  attached  to  petition,  and  the  further 
nished  by  state  of  fraud  at  election;  procure- 
d  votes  by  defendant;  illegal  votes  polled  for 
roof  that  Willis  Farnum  voted  for  Country- 
)f  that  defendant  fraudulently  counted  votes  so 
Willis  Farnum's  vote  for  defendant;  and  fraud- 
ngs  by  defendant  in  deciding  the  pretended  tie 

complete; — the  verdict  of  jury  is  contrary  to 
)y  court,  and  contrary  to  the  evidence,  and  for 
(9)     In  entering  judgment  vs.  plaintiff." 
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Jean  v.  H* 


upon  any  issue  the  verdict  is  so 
evidence  that  we  ought  to  inter 
The  foregoing  discussion  di 
case. 


Jean  v.  H 

1.  Slander:  repetition:  statutb 
utterance  of  slanderous  words  is  a  c 
ery  is  sought  for  the  repetition  of  a  si 
upon  as  a  separate  cause  of  action 
chargred  the  speaking  of  slanderous 
the  beginning  of  the  action,  the  act 
itations,  (Code,  §  2529.)  notwithsbai 
repetition  of  the  language  on  max: 
ing  of  the  petition. 

2. :  repetitions:  pleading: 

for  slander,  the  plaintiff  may  show 
the  purpose  of  sustaining  the  acbi 

^  malice  in  the  speaking  of  the  word 
ing  the  damages;  (see  cases  citec 
would  probably  be  admissible  witb 

3.  Iiibel:  plbadino:  dbmtjrrer:  bi 
alleging  the  writing  of  a  libelous  le 
demurrer,  on  the  ground  of  the  sta 
was  not  begun  until  May,  1885. 

Appeal  from  Jachsc 

Wednesday 

The  petition  in  this  cause  co 
slander,  one  for  libel,  and  one  f( 
defendant  demurred  to  the  peti 
tained,  and  plaintiff  appeals. 

J.  H,  Flinty  for  appellant. 

W.  J.  Knight  and  William 
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Jean  v.  fiennessv. 


limitations  in  two  years.  Code,  §  2529.  It  is  cone 
argument  that  this  action,  so  far  as  it  is  affected  by  tl 
ute  of  limitations,  was  commenced  on  May  30,  1885. 
apparent  that  more  than  two  years  elapsed  after  the  ci 
action  accrued,  and  before  the  suit  was  commenced 
claimed,  however,  in  behalf  of  the  plaintiff,  that,  becai 
stated  in  the  petition  that  the  alleged  slanderous  won 
repeated  at  different  times  up  to  the  time  of  the  filing 
petition,  the  statute  of  limitations  can  have  no  appl 
But  it  is  well  settled  that  every  utterance  of  slai 
words  is  a  distinct  cause  of  action;  and,  if  recovery  is 
for  repeating  a  slander,  the  repetition  must  be  declare 
as  a  separate  cause  of  action.     The  mere  general  all 

2. :  rcpe-  of  the  repetition  of  the  slander  was  but 

iagfeviJence'  iug  evidence  which  probably  would  ha\ 
admissible  without  pleading;  for  under  a  single  count  f 
der  the  plaintiff  may  show  repetitions  of  the  slander, 
the  purpose  of  sustaining  the  action,  but  for  the  pur] 
showing  malice  in  the  speaking  of  the  words  declarei 
and  thereby  aggravating  the  damages.  Campbell  v. 
3  N.  Y.,  173;  Howard  v.  Sexton,  4  Id.,  157;  Ba 
Elmore,  48  Id.,  561;  Starkie,  Sland.,  398;  Chnhlle 
neer  Press  Co.,  34  Minn.,  342;  S.  C,  25  N.  W.  Kep., 

The  defendant  had  the  undoubted  right  to  requ 
plaintiff  to  state  when  and  to  whom  the  alleged  slai 
words  were  spoken,  and  a  petition  merely  stating  g€ 
that  the  defendant  spoke  of  and  concerning  plaintiff 
slanderous  words,  without  stating  time  and  place,  or  t 
words  complained  of  were  spoken  in  the  hearing  of 
is  not  the  statement  of  a  cause  of  action.  If  there  a 
speaking  of  words  not  barred  by  the  statute,  it  was 
bent  on  the  plaintiff  to  set  them  out  as  his  cause  of 

III.     It  is  averred  that  the  alleged   libelous  lett 
written  "on  or  about  1882.'*     If  it  was  written  at  ar 
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hat  year,  or  at  any  time  previous  to, May 
3,  the  "action  thereon  was  barred  beforo 
was  commenced.  This  inexact  method 
not  to  be  tolerated  in  the  face  of  a 
e  question  of  the  statute  of  limitations, 
he  whole  of  the  year  1882  as  the  time  in 
3  published,  and  to  whicli  the  plaintiff 
roof,  he  should  be  allowed  to  introduce 
lished  after  May  30,  1883,  a  demurrer 
the  action  was  barred  by  the  statute  of 
be  of  little  avail.  When  met  by  this 
tiff  should  have  promptly  amended  his 
id  the  defect  therein.  As  it  stood,  it  was 
jmurrer. 

nurrer  was  correctly  sustained  upon  the 
ted  out,  and  we  reach  tliis  conclusion 
f  whether  the  words  alleged  to  have  been 
were  actionable. 

Affibmed. 


.  Marquette,  Adm'r,  et  al. 

LE  OF  land:  covenants:  who  bound  by.  An 
Us  real  estate  under  the  order  and  direction  of  a 
3  bind  the  estate  by  any  covenants  which  may  be 
I.    Whether  he  may  be  personally  bound  by  sach 


'om  Buchanan  Circuit  Court. 

Y'ednesday,  June  23. 

i  demurrer  to  the  petition  was  sustained 
)eal8. 
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Hale  Y.  Marquette,  Adm'r,  c 


Frank  Jennings  and  J.  H.  ds  H, 
appellant. 

E.  E.  Hasner^  for  appellees. 

Seevees,  J. — The  principal  defendat 
the  estate  of  L.  J.  McArthur,  and  th( 
surety  on  his  official  bond  as  such 
administrator  sold  certain  real  estate,  \ 
direction  of  the  court  of  probate,  to  pay 
the  plaintiff  became  the  purchaser,  and 
conveyed  to  him  by  the  administrator, 
usual  form,  except  that  it  contains  the 
"  And  I,  the  said  S.  M.  Marquette,  do  c< 
John  P.  Hale,  his  heirs  and  assigns,  thi 
Bale  I  have  complied  with  all  the  reqi 
and  of  the  said  court."  The  title  of 
beciiuse,  as  he  claims,  certain  persons  y 
notice  had  not  been  notified,  as  the  law 
cation  made  to  the  court  for  an  order  t( 
While  tliis  does  not  distinctly  appear,  i1 
of  the  case  be  conceded. 

That  the  sale  was  a  judicial  sale,  anc 
rule  caveat  emptor  applies,  unless  the 
practically  conceded  by  counsel  fur  t 
contention  is  that  this  rule  does  not  appl 
of  the  covenants  contained  in  the  de 
broken.  But  we  are  of  the  opinion  t 
who  sells  real  estate  under  the  order  an 
has  no  power  to  bind  the  estate  by  any 
be  contained  in  the  deed.  Whether  h 
bonnd  by  such  covenants  we  have  no  o< 
Eorer,  Jud.  Sales,  §§  458,  459,  and  i 
Bishop  V.  O'Conner,  69  111.,  431,  it  is  t 
the  law  can  only  sell  such  title  as  the  d 
no  power  to  warrant  the  title,  or  irapc 
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In  re  Will  of  Barbank. 

dollars,  to  be  paid  from  my  estate  after  the  death  of  my  said 
wife,  nnless  she  has  paid  this  bequest  during  her  life,  irt' 
which  case  no  further  payment  shall  be  paid  to  my  said 
brother.  In  case  of  his  death,  this  bequest  to  go  to  his  son, 
Eleazer  Burbank.  I  give  to  my  nephew,  Dana  Burbank, 
son  of  Alvin  Burbank,  the  sura  of  five  hundred  dollars,  to 
be  paid  from  my  estate,  after  the  death  of  my  said  wife, 
unless  she  has  paid  the  sum  during  her  life,  in  which  case  no 
further  sum  shall  be  paid  to  him.  I  give  the  sura  of  twelve 
thousand  dollars  to  the  first  Universal  church  or  society  that 
may  be  organized  in  West  Union,  Fayette  county,  Iowa,  to 
be  used  expressly  in  building  a  Universal  church  building  in 
West  Union,  as  aforesaid,  to  be  paid  after  the  death  of  my 
said  wife.  I  give  the  remainder  and  residue  of  my  estate, 
after  the  death  of  my  said  wife,  and  after  the  payments  of 
the  foregoing  bequests,  to  the  Methodist  and  Congregational 
societies  or  churches  in  Bethel  township,  Fayette  county, 
Iowa,  and  to  the  Episcopal  society  of  West  Union,  Fayette 
county,  Iowa,  to  be  equally  divided  among  said  societies,  and 
to  be  used  for  the  purp^ose  of  building  church  buildings  for 
those  two  first  named  societies,  in  said  township  of  Bethel, 
and  to  the  last  named,  in  the  town  of  West  Union,  in  said 
county." 

In  another  clause  of  the  will  the  testator  named  his  widow 
as  executrix  during  her  life.  He  also  nominated  three  per- 
sons to  be  appointed  as  executors  after  her  death.  The  widow 
died  on  the  second  day  of  November,  1883,  and  two  of  the 
persons  named  for  appointment  as  executors  after  her  death 
qualified  as  such  soon  afterwards.  The  executors  filed  a 
petition  on  the  ninth  of  Mafch,  1885,  in  which  they  asked 
the  circuit  court  to  construe  and  interpret  the  will,  and 
instruct  thera  as  to  their  duties  in  the  distribution  of  the 
assets  of  the  estate.  Ansel  Burbank  and  Dana  Burbank, 
who  are  named  as -legatees,  became  parties  to  this  proceed- 
ing, as  did  also  the  other  heirs  at  law  of  Ira  Burbank.  These 
parties  joined  in  a  petition  to  the  court,  in  which  they  alleged 
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beq^nest  to  the  widow  gave 
)erty;  and  they  prayed  that  I 
lity  to  Alinira  Burbank,  and 
id  Dana  Burbank,  be  distribi 
ged  that  the  bequest  to  the 
lould  be  orojanized  in  West  Ui 
here  being  no  organization  ii 
lest  was  made,  wiiich  was  ca] 
7SkS  contrary  to  section  1101  c 
3-fourth  of  the  estate  of  tlie 
he  widow,  Silenda  Burbank, 
ceding,  and  filed  a  petition 
bhat,  under  the  bequest  to  he 
L  all  of  the  property  of  the  es 

to  Almira  Burbank,  and  tl 

Burbank  all  the  property 
id  to  tliem.  The  first  Uni^ 
Iso  became  a  party,  and  filec 
of  the  property  under  a  conv 
I  after  the  death  of  the  testa 
1  that  the  bequest  to  Silenda 

she  became  the  absolute  owi 
)ject  only  to  the  annuity  to  A 
la  Burbank,  and  the  other  h< 
ppeal. 

'".  Clements,  for  appellants. 

07'th  cfe  Ilobson,  J,  W.  Eogei 
t,  for  appellee. 

,  J. — Tlie  question  in  the  ca8( 
3stator  took  a  life-estate,  or  ac 
to  her.  If  she  took  an  estai 
Insel  and  Dana  Burbank,  a 
named  in  the  will,  are  rej)uj 
pon  her,  and  are  consequently 
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47  Iowa,  607;  Alden  v.  Johnson^  63  Id.,  124;  Jackson  v. 
Bullj  10  Johns.,  18;  Same  v.  Delaney^  13  Id.,  535;  Same 
V.  BobinSy  15  Id.,  168;  Sams  v.  Samey  JO  Id.,  537. 
The  language,  "I  give  to  my  wife,  Silenda  Burbank,  *  * 
*  the  entire  control  and  use  of  my  property  of  every  nature, 
during  her  life,"  standing  alone,  would  itidicate  an  intention 
by  the  testator  to  bestow  but  a  life-estate  on  the  legatee.  By 
the  subsequent  words,  however,  a  power  of  disposal  is  con- 
ferred on  the  devisee,  and  this  provision  is  of  the  highest 
importance  in  determining  the  effect  of  the  bequest.  If  it 
could  be  said  that  this  power  was  annexed  to  the  life-estate 
created  by  the  preceding-  words  of  the  bequest,  and  that  it 
empowered  the  devisee  simply  to  dispose  of  that  estate,  or 
even  of  the  reversion,  she  would  not  take  an  estate  in  fee 
under  the  bequest.  Jackson  v,  Rohins^  16  Johns.,  587;  Thomr- 
lijison  V.  Dighton^  1  Salk.,  239;  Groasling  f?.  CroasUng^  2 
Cox,  Eq.,  396;  Beid  v.  ShergoU,  10  Ves.,  370. 

On  the  other  hand,  if  the  power  was  conferred  upon  the 
legatee  to  make  absolute  disposition  of  the  property,  it  car- 
ried with  it  an  estate  in  fee.  Rona  v.  Meier^  supra.  See, 
also,  the  cases  cited  above  from  10,  13,  15,  and  16  Johns.; 
also  Ide  v.  Ide,  5  Mass.,  499;  Hale  v.  Marsh,  100  Id.,  468. 
We  are  of  the  opinion '  that  the  devisee  was  empowered  by 
the  bequest  to  dispose  of  the  property  absolutely.  The  gift 
is  of  the  control  and  use  of  the  property  during  her  life,  "to 
be  by  her  controlled,  used  and  disposed  of  as  she  may  think 
best,  as  fully  as  I  could  do  the  same  were  I  living."  The 
power  of  disposal  conferred  by  this  language  clearly  relates 
to  the  property  of  which,  by  the  preceding  words  of  the 
bequest,  the  control  and  use  are  given  to  the  devisee.  The  lan- 
guage cannot,  under  any  of  the  settled  rules  of  construction, 
be  made  to  relate  to  anything  else.  The  power  conferred, 
then,  upon  the  legatee,  was  to  dispose  of  the  property  as  she 
might  think  best,  and  as  fully  as  the  testator  might  do  if  he 
were  living.  She  was  empowered  to  sell  it,  to  donate  it  by 
way  of  gift  during  her  life,  or  by  bequest  at  her  death.     The 
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be  a  power  and  domin 
d  with  it  the  absoli 
judgment  of  the  cir 


Hugh  v.  Haigh. 

ATION:   pacts  CON8TITUTI 

land  had  been  used  by  tb 
irs  prior  to  the  beginning? 
sighbors  that  if  they  woulc 
road  out,  he  would  permit  i 
d  be  wanted.  The  neighb 
id  on  their  part.  Held  thi 
road  and  that  defendant  w{ 


from  Delaware  Dist 

Wednesday,  June  1 

eery  to  restrain  defenc 
e  was  a  decree  in  the 
^ed  for  in  the  petition 

,  for  appellant. 

"oy,  for  appellee. 

find  from  the  eviden 
een  used  for  thirty  ; 
over  defendant's  land 
nents  or  inclosed  his  li 
eful  to  plaintiff  and 
vas  traveled  by  the  pn 
use.  It  had  the  chai 
as  used  but  little  ex 
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near  it.  At  different  times  defendant  piit  gat 
across  it;  but,  within  the  last  seven  or  eight  yej 
posed  to  his  neighbors  that  if  they  would  build  a 
the  fence,  so  as  to  complete  the  inclosure  of  his 
the  road,  he  would  permit  it  to  be  used  as  a  high 
as  it  should  be  wanted.  They  did  build  the  fence 
the  materials  therefor,  and  since  then  the  road  ha 
by  the  people  of  the  neighborhood  and  the  publi 
needed.  It  has  been  worked  by  the  supervisor  < 
district.  Of  this,  and  of  its  use  for  so  many  yean 
had  knowledge. 

Without  determining  that  there  was  a  dedica 
way  before  the  agreement  under  which  the  fenc( 
as  stated  above,  we  are  clear  in  the  opinion  that  t 
defendant,  expressed  by  that  agreement,  to  its  us 
way,  on  condition  of  the  erection  of  the  fence,  am 
dedication.  The  animus  dedicatidi  could  be  no  n 
or  clearly  expressed  by  defendant  than  by  his 
agreement  to  the  use  of  the  road  upon  the  cons 
the  fence  by  his  neighbors.  They  claimed  the  r 
the  road.  He  agreed  that,  if  they  would  build  t 
should  be  used  as  a  highway  as  long  as  it  should 
If  this  is  not  an  act  of  dedication,  and  the  expret 
anim.u8  dedioandi,  it  would  be  difficult  to  say  ' 
be,  short  of  a  formal  declaration  drawn  by  a  la 
dedication  established  the  road  as  it  was  used.  ] 
by  the  county  surveyor,  who  made  a  survey 
twenty-six  feet  wide.  The  decree  correctly  decla 
to  be  established  at  that  width. 
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1  duty,  a  house  c 
accept  it  and  p 
)f  a  tax -payer,  t 
,  is  reasonably  ^ 
rge  the  district  j 
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by  public  office 
injunction,  befo 
intiff  on  such  h< 

from  Allai 

Wednesdj 

acery  to  rest 
district,  fro 
contract  ma 
r  other  reli( 
y.  There  \^ 
dants  appeal 

J.  0.  Grosbx 


II,  for  appell 

The  petitioi 
Che  electors 
Df  Hardin  v( 
1  house.  Tt 
'  of  the  disti 
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Adams,  the  materials  to  be  of  the  best  quality,  and  tl 
to  be  done  "  in  a  substantial  and  workman-like  mann< 
agreed  to  pay  him  for  the  work  and  materials  $800. 
alleged  that  the  directors  and  Adams  confederated  t 
to  defraud  the  district  by  the  erection,  by  the  contra( 
a  house  of  a  character  inferior  to  the  building  reqiii 
the  contract,  and  the  acceptance  and  payment  therefor 
directors.  Other  charges  of  fraud  are  made  in  the  p 
which,  in  the  view  we  take  of  the  case,  need  not  I 
recited.  By  an  amended  petition  it  is  sliown  that  th 
been  a  change  of  ,the  directors  of  the  district,  and  th( 
became  directors  after  the  original  petition  was  file 
thiise  still  holding  office,  together  with  Adams,  ar 
defendants.  It  is  alleged  that  the  directors  will, 
restrained,  accept  and  pay  for  the  house,  though  it 
built  as  provided  for  by  the  contract,  and  is  of  lesi 
than  it  would  have  been  if  honestly  constructed.  It ; 
that  a  preliminary  injunction,  in  accord  with  the  pn 
the  petition,  was  allowed. 

11.  The  evidence  touching  the  character  of  the  m 
furnished  and  work  done  in  constructing  the  house 
flicting.  We  are  of  the  opinion  that  the  preponden 
the  evidence  shows  that  the  house  falls  far  short  of  c 
ing  with  the  requirements  of  the  contract.  An  atte 
set  out  or  discuss  the  evidence  would  prove  to  be  ' 
profit.  We  do  not  think  that  the  evidence  shows  frai 
confederation  and  agreement  between  the  directors  t 
contractor,  further  than  may  be  inferred  from  the  fa< 
through  neglect  of  duty,  or  by  intention,  the  directors  a 
or  propose  to  accept  the  house  and  pay  for  it.  We  t 
so  lacks  compliance  with  the  contract  that  its  ace 
should  be  regarded  as  a  fraud  against  the  district  and 
payers,  which  demands  relief  in  a  court  of  equity, 
if  the  directors  and  contractors  had  agreed  and  confe 
together  to  rob  the  district  by  building  and  acce] 
house  not  complying  with  the  contract,  equity  woulc 
Vol.  LXIX— 25 
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Hayes  v.  Billii^ 

1.  iDjunotion:  dissolution  upon  a 
answer  to  a  petition  in  iojunction  doe 
which  are  mei-e  conclusions  of  law)  < 
lion,  but  sets  up  an  affirmative  di 
injunction  will  not  be  dissolved  on  m( 
hearing; — following  cases  cited  in  opi 

Appeal  from  Bremer 

Wednesday,  < 

Action  in  equity.  The  relief  as 
enjoined  from  selling  certain  real 
and  that,  at  the  linal  hearing,  the 
the  ground  that  the  justice  of 
rendered  had  no  jurisdiction.  1 
granted.  The  defendants  answer 
to  dissolve  the  injunction  upon  tl 
in  support  of  the  motion;  in  opj 
were  tiled  by  the  plaintiff.  The 
the  plaintiff  appeals. 

M.  E.  Billings^  for  appellant. 

A.  F.  BrowThj  for  appellees. 

Seevers,  J. — The  ground  upo 
that  the  sale  of  certain  real  estate 
the  head  of  a  family,  and  that  tli 
homestead.  Such  an  injunction 
lection  or  enforcement  of  the  ji 
The  answer  denies  the  aiiegationg 
the  invalidity  of  the  judgment,  ai 
stead,  states:  "and  for  aflirmativ 
ants  allege  that  the  real  estate  le\ 
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36  used,  and  declared  that  he  intended  to  have,  a  private 
r  along  the  south'^  side  of  the  land,  but  in  1844,  as  we 
lerstand  the  evidence,  the  real  estate  belonged  to  the 
ited  States,  and  Benjamin  Zigefoose  did  not  become  the 
ler  thereof  until  after  1851. 

Chat  there  was  a  waj  along  the  south  line  of  said  prem- 
j  which  was  used  to  some  extent  for  several  years  by  the 
intiff  and  persons  desiring  to  visit  him,  and  to  a  small 
eut  by  others,  sufficiently  appears,  but  the  exact  location 
this  way  is  not  clearly  shown.  For  some  distance  it  ran 
ng  the  line  as  claimed  by  the  plaintiff,  and  then  deflected 
•th  a  distance  of  ten  or  more  rods.     We  are  satisfied  that 

plaintiff  many  years  ago  fenced  up  the  way  at  a  point 
ere  the  same  entered  his  premises,  and  put  up  gates  or 
's  through  which  egress  could  be  had.  He  admits  that  he 
[  so.  A  careful  consideration  of  the  whole  evidence  satis- 
;  us  that  the  plaintiff  has  failed  to  establish  by  a  preponder- 
je  of  the  evidence  that  he  is  entitled  to  a  private  way  or 
ement  over  the  land  of  the  defendant.  If  the  plaintiff  is 
entitled  it  is  by  prescription.  In  such  case  it  is  not  suffi- 
nt  to  establish  the  use,  but  the  fact  of  adverse  possession 
1st  be  established  by  evidence  distinct  from  and  independ- 
:  of  the  use,  and  that  the  person  against  whom  the  claim 
made  had  express  notice  thereof.  Code,  §  2031;  State  v. 
Itchell^  58  Iowa,  567;  State  v.  Kansas  City^  St.  J,  <]&  C 
R'y  Co,^  45  Id.,  139.     If  the  occasional  iise  of  the  way 

eliminated  from  the  evidence,  but  little  remains,  and 
arly,  we  think,  the  plaintiff  has  failed  to  show  by  a  pre- 
:ideranc^  of  the  evidence,  independent  of  the  use,  that  he 
s  in  adverse  possession  of  the  way  or  was  entitled  thereto, 
c  judgment  of  the  district  court  is  erroneous,  and  the 
ise  will  be  remanded,  with  directions  to  dismiss  the  peti- 
n  on  the  merits,  or  the  defendants  may  have  such  a  decree 
this  court. 

Beversed. 
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Ex    PARTE    TUIOHEB. 

1.  Criminal  Law :  fine  :  imprison&cent  till  paid  :  form  o: 
coDB,§  4S09:  APPLICATION  TO  LIQUOR  CASES.  SectioD  46< 
is  mandatory  in  its  requirement  that,  when  a  fine  is  imp 
court  orders  the  defendant  to  be  committed  until  it  is 
specify  the  extent  of  the  imprisonment,  which  must  not  e: 
for  every  three  and  one-third  dollars  of  the  fine;  and,  up 
tion  of  said  section  in  connection  with  other  statutes  in  ^ 
held  that  the  same  rule  applies  where  persons  are  convic 
tion  of  the  prohibitory  liquor  law,  under  g§  10  and  11  o 
of  the  Laws  of  1884. 


2.   :  CONSTRUCTION    OF    STATUTES:     CONSIDERATIONS 

CLBMENCT.  The  courts  in  construing  a  criminal  statu 
influenced  by  speculations  as  to  what  the  governor  mig 
exercise  of  the  pardoning  power,  to  mitigate  punishments 
otherwise  be  cruel  and  unusual,  within  the  meaning  g  17, 
constitution. 

Wednesday,  June  23. 

Habeas  corpus.  The  petitioner  for  the  writ  wa 
under  the  statutes  prohibiting  the  sale  of  intoxicati 
lined,  and  committed  to  the  jail  of  Sac  county  ue 
and  costs  should  be  paid.  A  writ  of  habeas  c 
granted  by  one  of  the  justices  of  this  court  for  t 
of  determining  the  legality  of  such  imprisonmen 

S.  M.  Elwood^  for  petitioner. 

A.  J.  Baher^  Attorney-general^  for  the  State. 

Seevers,  J. — The  judgment  of  the  court  was  r 

the  twenty-second  day  of  February,  1885,  and  c 

1.  cBiMfNAL     the  petitioner  was  committed   to   ja 

prisonnie'nt"'  remained  therein  until   the  twenty-fi 

form  of  jadDT-  May,  1885,  when  the  writ  was  ffrantc 

ment :  Cade,  .     i      «     •    i  .    i       i  mi 

$  ■*'j09:  appii-  period  of  eighty-eight  days.     The  am 
liquor  cases,    fine  was  seven ty-tive  dollars,  and  the 
less  than  twenty  dollars.     Section  4509  of  the 
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nent  that  the  defendant  pay  a  lino 
►e  imprisoned  until  the  fine  be  satis- 
t  of  the  imprisonment,  which  shall 
rery  three  and  one-third  dollars  of 
id  to  direct  the  length  of  time  the 
risoned,  which,  under  the  foregoing 

less  than  thirty  days.  It  is,  how- 
eretionary,  and  that  the  court  is  not 
onvicted  person  to  be  imprisoned, 
aprisonment  is  imposed  under  any 
tonrt  must  fix  the  extent  of  the 
Is  respect  the  statute  is  mandatory. 
,580. 

i  that  the  statute  above  quoted  is 
the  class  of  offenses  of  which  the 
for  the  reason  that  it  is  repealed  by 
Fenses  by  chapter  143  of  the  Acts 
1  Assembly,  which  has  been  incor- 
B,  1886  edition,  and  sections  1540, 
ire  the  portions  of  said  act  we  are 
>rder  to  determine  the  question  in 
vides  that  for  a  first  conviction  the 
a  fifty  nor  more  than  one  hundred 
secution,  and  the  convicted  person 

the  county  jail  until  the  fine  and 
ault  of  such  payment  such  person 
lie  benefit  of  chapter  47,  title  25,  of 

have  been  imprisoned  sixty  days, 
bstantially  the  same  provisions,  and 
mce  section,  and  provides  that  the 
)00  and  costs,  and  that  the,  defendant 
itil  the  fine  and  costs  are  paid,  and 
:led  to  the  benefit  of  the  provisions 
\5  of  the  Code.  It  is  not  entirely 
blie  foregoing  sections  the  petitioner 
shall  assume,  as  we   think  we  are 
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authorized  to  do,  that  it  was  under  either  1540  or  1542.  The 
foregoing  statutes,  including  section  4509,  relate  to  the  same 
subject, — that  is,  the  punishment  that  may  be  inflicted  on 
persons  convicted  of  misdemeanors;  and  the  provisions  ot 
chapter  47  of  title  25  of  the  Oode  are  modified  and  changed 
by  the  subsequent  statute  in  so  far  as  the  same  relate  to 
oflfenses  defined  in  the  statute  prohibiting  the  sale  of  intox- 
icating liquors,  but,  except  as  modified,  it  remains  in  full 
force.  Section  4509  is  found  in  chapter  33  of  the  same  title, 
and  the  fact  that  it  is  not  in  terms  repeated,  modified  or 
changed  by  the  subsequent  statute,  is  a  strong  implication 
that  none  was  intended.  But,  be  this  as  it  may,  as  the  sev- 
eral statutes  relate  to  the  same  subject,  it  is  fundamental  that 
all  must  be  read  and  construed  together,  and  that  all  the  pro- 
visions thereof  must  have  force  and  ettect,  unless  the  several 
provisions  are  clearly  inconsistent  and  repugnant.  In  such 
case  it  is  conceded  that  the  latest  expression  of  the  legisla- 
tive will  must  prevail. 

Under  sections  1540  and  1542  the  fine,  it  will  be  seen, 
may  be  only  $50,  and  it  may  be  well  supposed  that  the  fine 
and  costs  may  not  exceed  $100.  In  such  case  the  imprison- 
ment under  section  4509  cannot  exceed  thirty  days,  and 
therefore  it  is  insisted  that  the  last-named  section  is  not 
applicable,  because  of  the  provision  that  the  person  con-, 
victed  must  be  imprisoned  sixty  days  before  he  can  obtain 
his  discharge  under  chapter  47,  title  25,  which  makes  provision 
for  the  discharge  of  poor  convicts.  The  argument  is  that  this 
provision  is  nullified  if  section  4509  is  applicable,  because, 
under  the  latter,  the  convicted  person  must  be  discharged 
when  he  has  been  imprisoned  thirty  days,  and  therefore  the 
provision  which  relates  to  the  liberation  of  poor  convicts  is 
without  force  and  effect.  This  thought  is  entitled  to  great 
weight,  and  if  no  case  can  reasonably  occur  to  which  all  the 
foregoing  statutes  are  applicable,  and  can  have  force  and 
eflfect,  it  might  be  irresistible.  Suppose,  however,  the  fine 
should  be  $50,  and  the  costs  $250;  in  such  case  the  iinprison- 
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is  well  settled  that  it  is  no  defense  to  an  action  for  dower 
(in  this  state  distribative  share)  that  the  defendant  is  a  pur- 
chaser in  good  faith  without  notice.  2  Scrib.'  Dower,  29; 
Gano  V.  Gilruth^  4  G.  Greene,  ^oZ\  Fetch  v.  Finchy  52  Iowa, 
563.  The  mere  fact  that  the  parties  lived  separate  and  apart 
from  each  other  will  not  create  an  estoppel. 

As  we  understand,  Peter  C.  Hummel  purchased  other  land 
with  the  money  received  from  the  defendant,  and  prior  to 

^ .j^^   the  commencement  of  this  action,  an  action  was 

bami%ar?"  Commenced  to  obtain  for  the  ward  of  the  plaint- 
iMidwitu'*^*^'  iff  her  distributive  share  in  the  land  last  pur- 
procee  cliascd,  and  it  is  insisted   that  this   fact  bars  a 

recovery  in  this  case.  It  is  insisted  .that  the  transaction 
amounted  simply  to  an  exchange  of  lands,  but  we  do  not  so 
understand  it.  One  tract  was  sold  and  conveyed  to  the 
defendant,  and  another  tract  purchased  from  another  person. 
The  fact  that  the  money  received  for  one  tract  was  paid  for 
the  other  has  no  tendency  to  show  that  there  was  an  exchange 
of  lands.  Both  tracts  were  purchases  and  sales.  We  there- 
fore have  no  occasion  to  consider  the  rule  invoked  where 
there  has  been  an  exchange  of  lands. 

The  judgment  of  the  circuit  court  must  be 

Heversed. 
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whereby  he  has  established,  and  is  now  establishing,  a  nui- 
sance, to  the  great  injury  and  damage  of  the  plaintiffs  and 
other  citizens,  and  of  their  peace  and  safety;  that  defendant  is 
the  owner  of  the  lot  and  building  aforesaid,  and  also  of  cer- 
tain whisky,  beer  and  other  intoxicating  liquors  kept  for 
illegal  sale,  as  aforesaid,  and  also  of  certain  furniture  and 
fixtures  on  said  premises,  used  in  said  business.  The  relief 
asked  is  that  an  injunction  may  be  issued  restraining  the 
defendant  from  carrying  on  said  business,  and  that  the  nui- 
sance be  abated. 

The  defendant  answered  the  petition,  and  admitted  that  he 
was  the  owner  of  the  real  estate  described  in  the  petition,  and 
the  brick  building  situated  thereon;  and  also  stated  that 
"many  years  prior  to  the  enactment  by  the  legislature  of  the 
state  of  Iowa  of  the  law  under  which  this  action  is  brought, 
to-wit,  chapter  143  of  the  Acts  of  the  Twentieth  General 
Assembly  of  said  state,  said  building  was  erected  by  the 
defendant's  grantor,  for  the  express  purpose  of  being  used 
as  a  place  for  the  sale  of  beverages  such  as  the  law  at  that 
time  authorized  and  permitted;  that  said  premises  were 
erected  and  fitted  up  at  great  expense,  and  adapted  to  said 
particular  use,  and  that,  before  the  enactment  of  said  law, 
the  defendant,  with  a  view  of  such  use  hereinbefore  described, 
purchased  said  property  at  a  cost  of  $13,000,  to  be  so  used 
by  him  in  a  business  at  that  time  authorized  by  the  laws  of 
the  state;  that  the  use  of  the  premises  for  said  purpose  is  to 
him  of  great  value,  to-wit,  of  the  value  of  $2,000  per  annum; 
that  if  said  law  is  held  to  be  operative  and  constitutional, 
and  he  is  prohibited  from  using  said  building  for  the  pur- 
poses for  which  it  was  erected  and  fitted  up,  great  loss  and 
damage  will  result  to  defendant,  and  his  property  will  be 
thus  destroyed  and  taken  from  him  without  compensation, 
and  without  due  process  of  law;  and  defendant  claims  and 
submits,  upon  advice  of  counsel,  that  said  law  is  in  conflict 
with  the  fourteenth  amendment  to  the  constitution,  and 
therefore  void.     It  is  further  stated  in  the  answer  that  the 
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aess  aforesaid,  has  dealings  with  the 
f  lUinoisj  who  are  his  customers  in 
ive  effect  to  said  act  of  the  legislature 
with  such  business  between  thedefend- 
)f  the  state  of  Illinois  as  desire  to  deal 
J  deprive  him  of  a  right  which  he 
ed  to,  and  that  said  act  is  in  conflict 
aendnient  to  the  constitution  of  the 
tion  8,  art.  1,  of  said  constitution.  It 
i  answer  that  section  12  of  said  act  of 
.  is  in  conflict  with  the  constitution  of 
iuse  it  is  a  penal  statute,  and  cannot 
n  equity;  nor  can  such  an  action  be 
)r  punish  for  a  crime  committed,  or 
.  The  defendant  also  filed  a  petition, 
)e  removed  to  the  circuit  court  of  the 
ground  that  the  matter  and  amount  in 
jeeds,  exclusive  of  costs,  the  sum  or 
it  the  controversy  in  said  suit  involves 
ler  the  laws  and  constitution  of  the 
)urt  overruled  the  petition,  and  from 
,nt  appealed. 

id  defendant  are  citizens  of  this  state; 

emovable  from  the  state  to  the  federal 

3  removable  under  the  act  of  congress 

3,  1875,  which  provides,  in  substance, 

^versies  between  citizens  of  the  same 

3  constitution  and  laws  of  the  United 

d  from  the  state  to  the  United  States 

at  Large,   470.     Under  this  statute, 

a  controversy,  and   the  petition   for 

is  obvious,  however,   we   think,   that 

id  hand  and  foot  by   this  statement, 

a  legal  conclusion.     Before  there  can 

court  must  determine  that  there   is 

'his  is  the  plain  import  of  the  statute. 
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For  this  purpose  we  must  ascertain  what  the  issue  is,  and 
what  is  in  controversy,  by  an  examination  of  the  pleadings. 
The  supreme  court  of  the  United  States  has  said:  "We  fully 
recognize  the  principle,  heretofore  asserted  in  many  cases, 
that  the  state  court  is  not  required  to  let  gb  its  jurisdiction 
until  a  case  is  made  which  upon  its  face  shows  that  the  peti- 
tioner can  remove  as  a  matter  of  right."  Bosler  v.  Booge, 
54  Iowa,  251.  None  of  the  allegations  in  the  petition  are 
denied  in  the  answer.  It,  therefore,  under  our  system  of 
pleading,  must  be  deemed  to  be  true.  Whatever  controversy 
or  federal  question  there  is,  arises  on  the  answer,  and  it  is 
therein  stated  that  many  years  prior  to  the  enactment  of  the 
statute  under  which  the  action  is  brought  said  building  was 
erected  and  used  "as  a  place  for  the  sale  of  beverages  such 
as  the  law,  at  that  time,  authorized,"  and  that  the  plaintiff 
purchased  said  property  for  the  purpose  of  being  used  by 
him  in  "a  business  at  that  time  authorized  by  the  laws  of 
said  state."  This  is  nothing  more  or  less  than  the  statement 
of  a  legal  conclusion  that,  under  the  laws  of  the  state,  the 
sale  of  the  beverages  referred  to  was,  at  that  time,  lawful. 
This  is  not  sufficient.  The  time  should  have  been  stated,  so 
that  the  court  could  determine  whether  the  conclusion  of  the 
pleader  was  correct  or  not.  Bartemeyer  v.  lowa^  18  Wall., 
129. 

It  is  insisted  in  argument  by  counsel  for  the  defendant 

that  the  constitution  of  the  United  States,  and  amendments 

2.  iNToxicAT-  thereto,  contain  provisions  "denying  to  the  states 

imSance^'*'     ^^  right  to  abridge  the  privileges  and  immani- 

comiSnsa-  *     ties  of  the  citizens  of  the  United  States,  and  to 

lion:  conatl-      ,        .  /.  ti       ^  .  .  i 

tutioii  of  deprive  any  person  oi  liberty  or  property  with- 
out  due  process  ot  law,  to  take  private  property 
for  public  use  without  just  compensation,  or  regulate  com- 
merce between  the  states;"  and  on  these  grounds  it  is  said 
the  case  is  removable.  At  the  present  day  it  cannot  be 
doubted  that  tlie  state  has  the  right  and  power  to  prohibit 
the  sale  of  intoxicating  liquor  as  a  beverage.     The  courts. 


Digitized  by 


Google 


Digitized  by 


Google 


').'»^*V 


OCTOBER  TERM,  1886. 


McLane  et  al.  v.  Lelcht. 


the.  Acts  of  the  Sixth  General  Assembly,  and  cha 
of  the  Acts  of  the  Seventh  General  Assembly.  1 
ntes  just  mentioned  were^  subsequently  repealed,  ar 
after  the  sale  of  wine  and  beer  became  unlawful. 

Under  the  statutes  in  force  since  1855,  the  bui 
place  where  the  prohibited  liquors  were  kept  or  i 
declared  a  nuisance,  and  provision  was  made  for  tl 
ment  of  the  nuisance.  Chapter  143  of  the  Acti 
Twentieth  General  Assembly  provides  that  such 
may  be.enjoined.  This  is  merely  an  additional  ren 
vided  for  the  enforcement  of  the  law.  Now,  befoj 
be  said  that  the  defendant  has  been  unlawfully  depriv 
property  without  compensation,  as  provided  in  the 
tion  of  the  United  States,  it  must  be  made  to  apj 
snch  property  was  owned  by  the  appellant,  or  tho 
whom  ho  claims,  prior  to  the  enactment  of  the  si 
1855.  This  does  not  appear,  is  not  claimed,  and  ca 
think,  be  true. 

The  statements  of  the  petition  must,  as  we  have 
deemed  to  be  true,  and  therefore,  at  alt  times  since 
above  stated,  his  building  was   an   unlawful  struct 
liable  to  be  abated  as  a  nuisance.     This  he  was  1 
know  when  he  purchased  it,  and   therefore  ho  has 
unlawfully  deprived  of  his  property.     It  is  only 
theory  that  he  owned  the  property  prior  to  the  enac 
the  law  that  it  can  be  claimed   that  there  is  a  co: 
arising  under  the  constitution  and  laws  of  the  Unit 
It  seems  to  us  that,  when  it  was  determined   that 
had  the  right  to  prohibit  the  sale  of  intoxicating  li< 
other  questions  made  were  included  in  that  deteri 
and  this  we  understand  to   be  the  conclusion    re 
Bartemeyer  v,  lowa^  before  cited,  which,  to  some 
least,  sustains  the  views  herein  expressed,  unless,  p< 
can  be  said  that  the  defendant  may  be 

3.  DUB  process  '' 

of  law:  pro-     of  his  propcrtv  without  due  process  oi 

ceediugiQ  r      r       ..  r 

equity.  a  proceeding  in   equity  undoubtedly  g 
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note  Mras  executed  upon  Sunday;  that  after  its  execution  it 
was  materially  altered;  and  that,  at  most,  he  was  merely 
surety,  and  signed  with  an  agreement  between  him  and  the 
principal  maker  that  the  note  should  not  be  delivered  until 
the  signature  of  one  Kern  had  been  procured  as  surety, 
which  was  not  dobe.  The  defendant  Mahin  filed  a  cross- 
petition,  as  against  his  co-defendant,  Petty,  averring  that  he 
liad  turned  out  certain  property  to  Petty,  which  the  latter  was 
to  dispose  of,  and  with  the  proceeds  pay  the  note,  and  that  he 
had  enough  property  for  that  purpose;  and  prayed  that  Petty 
be  held  primarily  liable  for  the  full  amount  of  the  note,  and 
himself  be  held  merely  as  surety.  Mahin  admitted  that  the 
note  should  be  reformed  so  as  to  draw  ten  per  cent  interest 
from  the  date  thereof.  The  court  rendered  a  decree  against 
Mahin  for  the  amount  of  the  note,  with  ten  per  cent  interest 
from  date.  It  also  rendered  a  decree  in  Mahin's  favor, 
as  against  Petty,  to  the  amount  of  $387.51,  for  property 
delivered  by  Mahin  to  Petty  with  which  to  pay  the  note; 
and  provided  that  that  amount  should  be  applied  on  the 
judgment  of  plaintitf  against  Mahin,  but  held  that  Petty 
was  not  liable  upon  the  note.     The  plaintitf  appeals. 

J.  F.  S7rhUh,  for  appellant. 

Craiffj  Collier  <&  Graig^  and  Van  Valkenhurg  cfe  Hamil- 
ton, for  appellees.  " 

Adams,  Ch.  J. — The  first  defense  set  up  by  Petty  to  the 

note  is  that  it  was  executed  upon  Sunday.     It  seems  to  be 

undisputed  that  the  note  was  signed  on  Sunday, 

soRvnote:      but  it  was  uot  Intended  to  be  delivered  on  that 

signed  on  ./.ii.  i  .i-*rT 

Sunday. deiiv-  day,  and  was  not  m  fact  delivered  until  Monday, 
ered  on  Mon-         •' '  •^ 

day:  vaUdity.  ^  promissory  note  becomes  a  contract  at  the  time 

of  its  delivery.     This  contract,  then,  was  made  on  Monday, 

and  is  not  subject  to  the  objection  urged  that  it  is  a  Sunday 

contract.     As  to  the  alteration,  the  fact  appears  to  be  that 
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;  drawn  payable  to  J.  H.  Todd;  who 
irstood  would  advance  the  money 
1  desired  to  borrow  on  the  note.  Bnt 
sposition  of  his  money,  and  Mahin 
,  Bell,  who  consented  j;o  make  the 
hat  Petty  was  not  consulted.  The 
by  Mahin  and  Petty,  and  made 
inged  by  the  erasure  of  Todd's  name, 
;  of  Bell,  and  the  note  so  changed  was 
the  note  sued  on. 

)d  liability  in  not  greater  than  he 
cannot  be  denied  that  the  alteration 
al  one,  and  Petty  was  not  bound  by 
ess  he  ratified  the  alteration.  The 
;ends  that  he  did  ratify  it.  One  of 
pon  as  constituting  a  ratification  is 
tained  knowledge  of  the  alteration, 
or  an  extension  of  time  on  the  note, 
do  not  understand  that  it  is  denied 
extension  was  made  and  kept  by  the 
uest,  and  if  the  request  was  made 
r  of  the  alteration,  Petty  should  be 
le  alteration.  But  Petty  denies  that 
bhe  alteration,  and   denies   that   he 

ng  a  ratification'  is  on  the  plaintiff, 
to  whether  the  ratification  is  shown 
lerance  of  the  evidence.  On  this 
tve  the  testimnony  of  the  plaintiff 
timony  were  to  be  regarded  as  bal- 
that  the  fact  of  ratification  is  proved. 
:he  weight  of  evidence  is  with  the 
edge  on  the  part  of  Petty  of  the 
f  that  we  think  that  it  is  shown  by 
liimself.  Tlie  alteration  was  made 
it  to  see  the  plaintiff  in  regard   to 
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the  note.  On  his  way  he  saw,  Hill,  and  Hill,  it  appears, 
informed  hiin  that  the  note  had  been  altered.  Petty's  testi- 
mony is  in  these  words:  "I  saw  Hill  as  I  was  passing.  I 
inquired  for  Mr.  Bell.  I  did  not  know  Hill  had  made  the 
change  until  then.  Hill  said  there  was  some  change.. 
From  what  I  learned  from  Hill,  I  thought  I  was  out  of  that  ' 
note.  I  told  him  I  expected  I  would  have  trouble  about  it. 
I  went  up  to  pay  some  money  on  it,  but  after  Mr.  Hill  told 
me  I  changed  my  mind.  I  went  there  to  look  at  the  note. 
I  did  not  offer  to  take  it  in  my  hand.  I  saw  it  was  not  like 
when  I  last  saw  it."  Now,  the  only  change  consisted  in  the 
erasure  of  Todd's  name,  and  the  insertion  of  tlie  plaintiff's, 
and  that  must  have  been  what  Petty  saw,  if  he  saw  that  the 
note  was  not  as  when  he  last  saw  it.  We  think  that  Potty's 
knowledge  of  the  alteration  is  clearly  shown. 

As  to  whether  the  time  was  extended  by  the  plaintiff,  at 
Petty's  request,  there  is  some  conflict  in  the  evidence.  The 
testimony  of  the  plaintiff  is  as  follows:  "He  [Petty]  told  me 
that  he  became  pay- master  on  that  note,  and  that  he  had 
come  to  beg  for  time.  He  asked  for  one  year.  I  told  him 
when  it  became  due.  1  agreed  to  extend  payment  of  the 
principal  one  year."  On  the  other  hand,  Petty  testified  that 
he  did  not  ask  any  extension  of  time.  But  he  admits  that 
he  told  the  plaintiff  that  he  was  considerably  involved,  and 
that  if  men  crowded  him  he  should  suffer  considerably  from 
it.  He  also  testified  as  follows;  '^I  suppose  he  bit  at  it. 
He  proposed  that  he  could  wait."  Without  any  question 
then,  the  conversation  was  such  that  the  plaintift'  understood 
Petty  as  applying  for  an  extension,  and  Petty  knew  it. 
This,  we  think  is  sufficient  to  justify  us  in  holding  that  the 
extension' was  at  Petty's  request. 

We  may  say,  also,  that  before  this  extension  Petty  had 
learned  that  Kern's  name  was  not  on  the  note.  Without 
conceding,  then,  that  the  failure  on  the  part  of  Mahin  to 
obtain  Kern's  name  would  have  constituted  a  defense,  if  no 
extension  at  Petty's  request  had  been  given,  it  is  clear  that 
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be  heard  to  complain  of  the  want 
extension. 

Mahin'8  favor  against  Petty,  based 
turned  over  by  Mahin  to  Petty, 
rger,  we  need  not  determine,   as 

ink,  be  reformed  as  against  Petty, 
5  that  Petty  had  knowledge  of  any 
that  Petty  is  liable  for  the  amount 
awn,  and  that  in  tliat  respect  the 

Modified  and  Affirmed. 


'H  V.  Swan. 

QAGEB    IN  PAYMENT  of  MO RTQ age:  SUB- 

Where  the  moi-tgagor  conveyed  the  mort- 
$1,000,  to  the  mortgagee,  in  satisfaction  of 
bed  to  about  $1,000,  but  there  was  a  junior 
nst  the  property,  which  the  holder  after- 
l  that  it  must  have  been  the  intention  of 
le  mortgagee  should  have  the  premises  fi-ee 
t,  such  agreement  being  violated  by  the 
he  mortgagee  and  purchaser  might  protect 
'tgage  against  the  junior  lien-holder. 

here  a  mortgagee  purchases  the  fee-simple 
ise^,  no  merger  of  the  mortgage  will  occur 
mortgagee  is  otherwise,  and  the  merger 
wing  many  cases  cited  in  opinion. 

0  BOUND  BY  AND  WHAT  DKTfiRMINED.      A 

e  who  is  not  a  party  to  the  action ;  and  a 

1  recites  that  it  was  entered  upon  a  settle- 
without  reciting  the  terms  of  settlement, 
aatters  determined  by  the  settlement 

Y,  October  6. 

f  Moines  District  Court. 
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Davis,  53  Iowa,  694;  Wilhelmi  v.  Leonard^  13  Id 
Vannice  v.  Bergen,  16  Id.,  555;  Rankin  v.  Wilsey,  : 
463;  Zinscott  v.  Lamart,  46  Id.,  312.  In  the  cai 
cited  the  conveyance  to  the  mortgagee  was  by  a  deed  c 
ranty  executed  by  the  mortgagor,  and  the  notes  seen 
the  mortgage  were  surrendered.  Like  facts  are  reliec 
in  this  case.  But  it  was  held  that,  in  the  absence 
intention  to  merge  the  mortgage  estate  in  the  fee-sim 
would  not  occur. 

lY.  It  is  lastly  insisted  that  the  dismissal  of  the 
to  foreclose  the  mortgage,  brought  by  plaintiff  again 
3.FoiiMERad-  mortgagor,  is,  in  effect,  an  adjudication 
whobound'by  cuts  off  the  right  of  plaintiff  to  prosecut 
determined.  ^tXixt.  There  are  two  ready  answers'  t 
position:  (1)  The  parties,  the  issues,  and  the  rei 
sought  in  this  case  and  that,  are  not  identical.  The  jud 
therefore,  in  that  action,  will  not  bar  recovery  in  this. 
conclusion  is  based  upon  familiar  elementary  rules.  ($ 
judgment  itself  shows  that  it  was  rendered  upon  a 
ment  between  the  parties.  The  plaintiff,  if  the  judgn 
a  bar  against  him,  is  bound  no  further  than  the  ten 
the  settlement.  He  is  not  bound  by  matters  which  w( 
determined  by  the  settlement.  It  in  fact  constitut 
adjudication,  and  whatever  matters  were  within  its 
were  alone  determined.  But  it  is  not  made  to  appea 
matters  were  adjudicated.  We  cannot  presume  1 
was  determined  that  the  mortgage  was  paid,  or  was  ii 
or  for  any  other  reason  could  not  be  enforced.  Unc 
facts  of  the  case  we  are  authorized  to  conclude  tli 
adjudication  was  in  accord  with  the  facts  shown  by  tl 
dence;  namely,  that  plaintiff  accepted  the  conveyance 
property  as  payment  upon  condition  that  it  was  frei 
incumbrance.  Upon  such  adjudication  plaintiff  i 
estopped  to  enforce  the  mortgage,  if  it  appear  that  an  i 
brancc  rests  upon  the  property.  If  the  defendant's 
ment  be  an  incumbrance  paramount  to  the  title  he  ace 
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injured,  and  her  value  destroyed,  without  the  fault  of  plaint- 
iff, they  should  find  for  the  plaintiff." 

The  giving  of  these  instructions  is  assigned  as  error  by 
plaintiff.  The  rule  expressed  in  the  instructions  has  uni- 
formly been  held  applicable  in  this  state  in  cases  of  personal 
injury.  See  Donaldson  v.  Mississippi  cfe  M.  B,  Co.^  18 
Iowa,  280;  Rusch  v.  Davenport,  6  Id.,  443;  fftmt  v.  Chi- 
cago <&  N.  W.  R,  Co.,  26  Id.,  363;  Baird  v.  Morford,  29 
Id.,  631.  And  it  is  doubtless  applicable  in  all  cases  of  injury 
tx)  property  where  at  the  time  of  the  injury  the  property  was 
under  the  personal  control  or  management  of  the  owner.  It, 
however,  is  but  a  rule  of  practice.  It  puts  upon  the  injured 
party  the  burden  of  proof  in  all  cases  in  which  the  question 
whether  the  injury  complained  of  resulted  from  the  concur- 
rent negligence  of  the  complainant  and  the  one  against  whom 
he  seeks  relief  arises,  and  it  is  manifest  that  it  can  have  no 
application  in  a  case  in  which  that  question  does  not  arise. 
The  effect  of  instructing  the  jury,  in  general  terms,  as  to  the 
rule  in  such  cases,  ordinarily  will  be  to  confuse  and  mislead 
them,  and  that,  we  think,  must  have  been  the  effect  in  the 
present  case.  The  property  was  not  under  plaintiff 's  control 
at  the  time  of  the  injury,  and  he  was  not  present  at  the 
transaction,  and  had  no  connection  with  it.  The  immediate 
cause  of  the  injury  was  defendant's  attempt  to  catch  the 
mare. 

The  question  whether  plaintiff  was  guilty  of  any  negli- 
gence contributing  to  the  injury  did  not  arise  under  the  evi- 
dence. It  is  true,  he  may  have  neglected  to  maintain  in 
proper  condition  tlie  portion  of  the  partition  fence  which  he 
was  bound  to  maintain,  and  that  the  presence  of  the  animal 
upon  defendant's  premises  may  have  been  attributable  to 
that  neglect.  But  it  cannot  be  said  that  his  negligence  in 
that  respect  contributed  to  the  injury,  and  his  right  to  relief 
is  not  defeated  by  it.  If  the  jury  had  been  told  this,  per- 
liaps  no  prejudice  could  have  resulted  from  the  instructions 
complained  of.     Cut  they  were  not  so  instructed.     With  the 
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was  a  trial  to  the  court  without  a  jury,  and  ju( 
rendered  for  the  plaintiff.     The  defendants  appea 

Payne  cfe  JiHchelbergery  for  appellants. 

W.  B.  Collins  and  S.  S.  Carruthers,  for  appel 

Adams,  Oh.  J. — The  defendants  were  emploj 
plaintiff  to  collect,  or  effect  a  settlement  ia  soic 
promissory  note  of  $2,000  against  J.  &  N.  Sidd 
succeeded  in  effecting  a  settlement  by  receiving  f 
a  secured  note  of  a  third  person,  and  $500  in  c 
aelivered  to  the  plaintiff  the  secured  note  and 
offered  to  give  him  $50  more  for  a  settleme 
refused  to  accept  the  $50  in  full  settlement,  a 
this  action.  The  court  virtually  held  that  the 
services  were  reasonably  worth  $25;  that  they  w 
to  retain  that  amount  from  the  money  in  their 
rendered  judgment  against  them  for  the  balance,  t< 
and,  as  we  understand,  for  some  accrued  interest. 

The  defendants  insist  that  they  had  an  attorney 
the  money  in  question,  and  that  judgment  shoulc 
rendered  in  their  favor,  because  the  plaintiff  did  r 
bond,  as  provided  by  statute,  where  the  object  oi 
ing  is  to  obtain  a  release  of  property  from  an 
lien. 

Looking  at  the  pleadings  as  they  are  set  out  in  t 
and  as  the  court  below  must  have  looked  at  them 
say  that  tliis  is  a  proceeding  under  the  statute  to  n 
perty  from  an  attorney's  lien.  The  plaintiff  doe 
for  a  release  of  specific  property,  but  for  a  general 
which  we  assume  he  expected  to  enforce  by  execul 
any  property  which  he  could  find  to  levy  upon, 
proceeded  to  trial  upon  the  theory  that  the  p 
entitled  to  a  general  judgment,  if  anything,  and  t 
litigated  was  as  to  the  character  and  value  of  tlie 
services,  and  as  to  what  balance, if  any,  was  duet 
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tioa  of  the  note  in  snit,  but  alleges  that  it  has  been  fully 
paid  off  and  satisfied.  The  answer  shows  that  the  manner  of 
the  payment  was  this:  Defendant  was  indebted  to  plaintiff 
upon  this  and  other  notes,  for  which  a  new  note  was  executed 
by  defendant,  and  secured  by  mortgage,  which  was  foreclosed, 
and  the  judgment  and  decree  rendered  thereon  were  subse- 
quently paid.  The  point  of  dispute  between  the  parties  is 
upon  the  question  whether  the  note  was  included,  with  the 
other  notes,  in  the  new  note  and  mortgage.  Defendant  tes- 
tifies that  it  was.  Plaintiff  and  one  witness  testifies  that  it 
was  not.  The  witnesses  on  each  side  were  about  equally 
positive  and  explicit  in  their  testimony.  Defendant  is  cor- 
roborated, in  a  measure,  by  the  consideration  that  plaintiff 
held  the  note  in  suit  at  the  time  the  new  note  and  mortgage 
were  given,  and  that  there  was  no  security  upon  it,  while  the 
other  notes  were  signed  by  sureties  or  joint  makers.  A  pre- 
sumption arises,  of  some  weight,  based  upon  the  probability 
that  plaintiff  would  have  united  all  his  claims  in  the  new 
note,  that  the  note  in  suit  was  paid  and  discharged  by  the 
new  note.  This  is,  to  some  extent,  strengthened  by  the  fact 
that  the  reason  assigned  by  plaintiff  for  taking  the  new  note 
'  was  his  desire  to  obtain  security  upon  the  debt  for  which  the 
old  notes  were  given.  It  is  hardly  probable  that  he  would 
exact  security  upon  the  notes  already  secured  to  some  extent, 
and  not  ask  security  upon  the  note  in  suit,  upon  which  he 
had  no  security.  But  it  is  needless  to  discuss  the  evidence 
found  in  the  record.  We  are  not  accustomed  to  do  so  in  like 
cases.  It  cannot  be  said  that  there  is  such  an  absence  of 
evidence  supporting  the  verdict  of  the  jury  as  will  authorize 
us  to  disturb  it  under  the  familiar  rules  upon  the  subject 
prevailing  here. 

II.  The  district  court  instructed  the  jury  that  they  were 
authorized  to  consider,  with  other  circumstances,  upon  the 
issue  of  payment,  the  length  of  time  which  elapsed  since  the 
time  of  the  alleged  payment.  Counsel  for  plaintiff  do  not 
question  the  correctness  of  the  rule  of  the  instruction  as  an 
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C,  p.  Holmes^  for  appellant. 
CumTnina  c6  Wright^  for  appellee. 

Adam«,  Oh.  J. — ^The  defendant  at  the  time  the  se 
were  performed  was  sheriff  of  Polk  county.  The  se 
consisted  in  watching  and  caring  for  a  stock  of  goods 
the  defendant,  as  sheriff,  was  holding  under  a  writ  of  s 
ment.  The  amount  claimed  is  iess  than  $100,  and  th 
comes  to  us  upon  a  certified  question,  which  is  in 
words:  "Where  a  sheriff  has  custody  of  property  u 
writ  of  attachment,  and  employs  a  party  to  look  aft( 
care  for  such  property,  without  making  any  contract 
such  employe  as  to  the  amount  of  compensation  he  is  to  r 
for  such  services,  or  as  to  when  the  same  is  to  be  pai< 
where  the  party  so  employed  has  knowledge  at  the  tii 
employment  that  the  sheriff  has  such  property  by  virt 
a  writ  of  attachment,  can  such  employe  recover,  in  an 
against  the  sheriff  personally,  the  reasonable  value  oi 
services,  or  is  his  only  remedy  to  have  the  value  of  th 
vices  taxed  as  costs,  under  section  3043  of  the  Code  ? ' 

The  sheriff,  upon  attaching  personal  property,  mus 
the  same  into  his  custody,  and  be  responsible  therefor, 
must,  of  course,  be  the  judge  as  to  what  assistance,  if 
he  needs  to  enable  him  to  maintain  the  custody  of  the 
erty,  and  properly  care  for  the  same.  ^Whatever  assii 
he  employs  is  his  assistance,  and  we  think  that  his  em] 
have  a  right  to  look  to  him  for  payment.  We  thinl 
this  is  to  be  inferred  from  the  section  of  the  Oode  re 
to  in  the  certificate.  That  section  provides  that  "  the  i 
shall  be  allowed  by  the  court  the  necessary  expenses  of 
ing  the  attached  property,  to  be  paid  by  the  plaintifl 
taxed  in  the  costs."  The  provision  seems  to  us  to  co 
plate  that  the  necessary  expense  of  keeping  the  att 
property  is  the  sheriff's  expense,  and  that  the  alio 
therefor  is  to  be  made  to  him.  It  is  urged,  to  be  su 
Vol.  LXIX— 28 
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City,  Iowa.  Wassoa  resic 
Stone  was  his  agent,  to  the 
Both  Stone  and  the  plair 
George  C.  Avery,  the  defe 
In  November,  in  the  year  i 
to  purchase  the  lots,  and  he 
write  to  Wasson,  aud  ascer 
be  purchased  by  a  person  ^ 
letter  was  written  by  Aver 
in  the  name  of  the  latter, 
warded  to  Stone  a  deed  co 
reason  that  he  did  not  kno' 
letter  inclosing  this  deed 
authorized  to  open  it,  and 
Stone's  name,  returning  th 
Avery  was  the  purchaser,  i 
deed  accordingly.  This  W 
of  Stone,  remitted  the  pur 
the  deed  upon  record.  Th 
edge  of  either  Stone  or  t 
plaintiff  commenced  an  ac 
compel  him  to  convey  said 
that  he  had  procured  the 
that  he  had  full  knowledge 
by  Stone  for  the  plaintiff 
answered  by  George  C.  A 
cause  was  ready  to  be  subi 
C.  Avery  died,  leaving  his 
defendant,  who  was  a  mine 
George  0.  Avery  was  sug 
have  the  said  Sarah  and  th 
ants  in  that  action,  and  ^ 
defendants,  and  waived  noi 
entering  of  such  appeara 
appointed  guardian  of  the 
The  cause  was  afterwards  i 
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ises.  To  this  the  defendant  responds  that  he  was  n 
witli  notice  of  said  proceeding,  and  that  Mr.  Joy 
authorized  to  appear  for  him,  and  therefore  he  is  nc 
by  the  decree.  Second^  the  plaintiff  claims  to  re 
raason  of  the  compromise,  and  authority  to  make  it  ( 
by  the  circuit  court,  and  conveyance  made  in  p 
thereof.  To  this  the  defendant  objects,  because  the 
ing  in  the  circuit  court  was  of  an  adversary  chara 
in  effect  it  amounted  to  a  sale  of  real  estate  belongin; 
and  therefore  he  was  entitled  to  notice,  and,  as  none  w 
the  conveyance  and  authority  conferred  on  his  guf 
absolutely  void.  There  are  other  grounds  of  recov( 
which  the  plaintiff  relies,  which,  and  the  defenses 
need  not  be  stated. 

Whether  the  defendant  was  entitled,  at  the  time 
C.  Avery  died,  to  any  interest  in  the  real  estate  ir 
versy,  is  doubtful.  There  was  an  action  pending 
mine  such  question.  His  guardian  was  charged 
duty,  under  the  direction  of  the  circuit  court,  of  p 
the  interest  of  her  ward  in  this  respect.  It  is  pro 
statute:  "Guardians  of  the  property  of  minors  mi 
cute  and  defend  for  their  wards.  They  must  also, 
respects,  manage  their  interests  under  the  directio 
court.  They  may  thus  lease  their  lands  or  loan  thei 
during  their  minority,  .and  may  do  all  other  acts  w 
court  may  deem  for  the  benefit  of  their  wards." 
2250.  This  confers  upon  the  guardian  ample  powei 
promise  a  pending  suit  if  the  court  sanctions  and  ai 
such  a  course.  The  only  limit  to  the  guardian's  aul 
that,  before  the  compromise  can  be  legally  made,  t 
from  the  court  must  be  obtained.  This  is  not  an  a 
proceeding  of  the  guardian  against  the  ward,  but,  ii 
to  obtain  the  requisite  authority  from  the  court,  the 
is  subserving  the  interest  of  his  ward.  The  pe 
obtain  such  authority  is  filed  in  the  ward's  interest, 
to  him  is  not  required^  and  it  is  not  certain  that  th 
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licli  plaintiff's  intestate  was  ern- 
1,  which  was  used  in  hauling  and 
g  the  track.  It  consisted  of  six- 
ich  was  used  for  transporting  the 
igaged  in  hauling  the  sand,  and, 

was  returning  to  the  sand-pit, 
I  of  sand  along  the  track.  The 
i  the  engine  and  tender  at  the 

it  was  being  run  in  this  man- 
bhe  engine,  a  cow  came  upon 
,  and  before  it  could  be  stopped 
lal  and  was  thrown  from  the 
mder  the  front  flat  car  was 
isence  of  the  cow  on  the  track 
vas  on  top  of  the  box  car.  He 
train  by  descending  one  of  the 
ground,  but  was  caught  in  the 
On  the  trial,  when  the  parties 
idence,  the  district  court,  on 
:he  jury  to  return  a  verdict  for 
on  the  verdict  rerurned  in  obe- 
\  question  in  the  case  is  as  to 

urt  is  warranted  in  talking  the 
there  is  an  entire  absence  of 
o  prove  some  of  the  facts  essen- 
right  of  recovery,  or  when, 
establishes  some  matter  which 
f.  The  action  of  the  district 
rule.  The  allegation  of  negli- 
he  engineer,  who  was  in  charge 
ain  was  being  moved,  recklessly 
'^ards  over  a  road  that  was  new 
unfenced  and  unprotected  from 
;  so  run,  it  struck  said  cow,  and 
the  track,  inflicting  the  injury 
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complained  of.  There  was  a  conflict  in  the  evidence  as  to 
the  rate  of  speed  at  which  the  train  was  being  moved;  some 
of  the  witnesses  putting  it  as  high  as  thirty  miles  an  hour, 
while  others  testify  that  it  did  not  exceed  fifteen  or  sixteen 
miles  an  hoar.  The  track  was  not  fenced  at  the  place  where 
the  cow  came  upon  it,  and  some  trouble  had  been  previously 
caused  by  cattle  coming  on  the  track  at  that  place.  There 
was  also  some  conflict  in  the  evidence  as  to  the  condition  of 
the  track;  and  there  was  evidence  tending  to  prove  that  the 
engine  might  have  been  transferred  from  the  rear  to  the 
front  end  of  the  train  at  a  switch  between  the  point  where 
the  sand  was  unloaded  and  the  place  where  the  accident 
occurred,  and  that  if  this  had  been  done,  and  the  train  had 
been  operated  In  that  way,  the  dangers  of  collision  with  stock 
upon  the  track  would  have  been  much  less  than  when  oper- 
ated in  the  manner  in  which  it  was  being  run  at  the  time  of 
the  accident. 

If  plaintiffs  right  of  recovery  depended  solely  on  whether 
there  was  negh'gence  in  the  operation  of  the  train,  it  would 
be  clear,  we  think,  that  he  was  entitled  to  have 
diictor^  <^^""  the  question  passed  upon  by  the  jury.  Deiend- 
l*US"ifegu-**  ant  alleged  in  its  answer,  however,  that  the  de- 
gence.  ceased  was  the  conductor  of  the  train,  and  had 

the  right  to  control  the  manner  of  its  operation,  and  that,  if 
there  was  negligence  in  its  operation,  he  was  responsible 
therefor. 

The  evidence  given  on  the  trial,  without  conflict,  showed 
the  following  facts:  The  deceased  was  employed  as  a  brake- 
man  on  the  train,  and  had  been  so  employed  for  some  months 
before  the  accident.  Two  days  before  the  accident  the  con- 
ductor of  the  train  received  an  injury,  and,  at  his  request, 
was  temporarily  relieved  from  duty,  and  the  deceased  was 
placed  in  charge  of  it.  He  acted  as  conductor  on  the  day 
before  the  accident,  and  was  so  acting  at  the  time  it  occurred. 
The  regular  conductor,  it  is  true,  was  on  the  train  at  the  time, 
having  got  upon  it  at  a  station  a  few  miles  from  the  scene  of 
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;  he  had  not  assumed  control  of  the  train, 
d  to  do  so  on  that  day.  The  conductor  is 
it  on  the  train,  the  other  employes  being 
ection  and  control.  The  engineer  is  bound 
tions  as  to  the  speed  at  which  the  train  shall 
)  has  express  directions  on  the  subject  from 
lier,  who  is  the  superior  of  the  conductor, 
n  question  the  engineer  had  not  been  directed, 
it  which  he  should  run,  either  by  the  train 
iductor. 

'  the  district  court  that  plaintiff  was  not 
3r  was  based  on  this  state  of  facts,  and,  in 

correct.  Every  circumstance  which  tended 
aeration  of  the  train  hazardous  was  known 

If  the  transfer  of  the  engine  from  the  rear 
j{  the  train  was  practicable,  and  would  have 
ger  attending  its  operation,  he  knew  those 
he  authority  to  direct  that  the  change  be 
ite  of  speed  at  which  the  train  was  being 
as,  considering  the  liability  to  collision  with 
ndition  of  the  track,  he  knew  that  fact  also, 
lority  to  direct  that  it  be  run  at  a  lower  rate 
)Osition  made  him  the  judge  of  whether  the 
operated  in  the  safest  manner  practicable; 
Igment,  it  was  not  being  so  operated,  he  was 
rect  that  such  changes  be  made  in  the  man- 
ion  as  would  render  it  safe.     By  permitting 

in  the  manner  in  which  it  was  being  oper- 
of  the  accident,  he,  in  effect,  determined  that 
oper  mode  of  operating  it;  and  he  was  in 
Tie  position  he  would  have  occupied  had  he 
id  that  it  be  operated  in  that  particular  man- 
is  clearly  within  the  principle  laid  down  in 
JO  (6  N.  W.  Ry  Go,,  31  Iowa.,  373. 

Affirmed. 
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0^   447) 

McKern  v.  The  City  of  Albia.  gj  m 

BIbWJI 
60    4471 

1.  Cities  and  Towns:  injury  on  sidewalk:  defective  instruction.       di26  432| 

In  an  action  to  recover  for  an  injury  occasioned  by  a  defect  in  defend-       1^    447! 
ant's  sidewalk,  it  was  error  to  instruct  the  jury  that  they  should  find  for       |i34     26i| 
the  plaintiff  if  they  found  merely  that  defendant  had  constructive  notice 
of  the  defect,  as  there  are  other  issues  in  such  a  case  which  must  be 
found  for  plaintiff  before  a  recovery  can  be  had. 

2.  Fraotioe  on  Appeal :  no  argument  for  appellee.    Where  there  is 

no  argument  for  appellee,  and  the  cause  must  be  reversed  for  any  rea- 
son, no  other  questions  raised  by  appellant's  counsel  will  be  decided. 

Appeal /ro7rh  Monroe  Circuit  Court. 

Friday,  October  8. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff from  a  fall  caused  by  a  defective  sidewalk  constructed 
upon  one  of  the  streets  of  defendant.  There  was  a  judg- 
ment upon  a  verdict  for  plaintiff.     Defendant  appeals. 

T.  B.  Perry y  for  appellant. 

No  appearance  for  appellee. 

Beck,  J. — I.  The  petition  is  in  the  usual  form,  alleging 
tliat  the  defects  in  the  sidewalk  causing  the  injuries  to  plalnt- 
1.  CITIES  and  ^^  were  negligently  permitted  by  defendant  after 
oi^sfdewaik^  haviuff  notice  thereof,  and  that  the  ini'ury  was 

defective  in-  .       ,  ,         ,         ,..„.,.,.       ,  . 

struction.  received  by  the  plaintin  while  in  the  exercise  of 
due  care.  The  answer  puts  in  issue  all  allegations  of  the 
petition. 

The  injury  to  plaintiff  was  caused  by  a  loose  plank  in  the 
sidewalk.  The  district  court,  after  directing  the  jury  as  to  the 
care  to  be  exercised  by  plaintiff,  and  that  notice  to  defendant 
of  the  defect  actual  or  constructive,  should  be  found, 
instructed  thera  in  the  following  language:  **  If,  therefore, 
you  lind,  from  the  evidence  in  the  case,  that  the  fact  of  the 
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)  (if  it  was  loose)  was  so  apparent,  notorious 
ed  that  the  city  would  have  known  of  it  bj 
vy  care,  then  you  should  find  for  the  plaint- 
esumed  that  the  district  court  intended  to 
that  if  they  found  tlie  other  issues  in  the 
r,  as  those  involving  the  exercise  of  care 
e  injury  complained  of,  and  the  like,  and 
>nstructive  notice  to  the  defendant  of  the 
walk  from  its  long  continuance  and  noto- 
hey  would  be  authorized  to  find  for  plaintiff. 
5  we  have  quoted  contains  a  positive  direc- 
for  plaintiff  simply  upon  finding  construc- 
endant  of  the  defect.  We  think  it  impos- 
ry  should  not  have  been  misled  by  it.  It 
•e,  an  error  demanding  the  reversal"  of  the 

is  no  argument  for  plaintiff  in  the  case, 

its  consideration  upon    discovering   error 

nding  reversal.     We  never  decide  questions 

which  we  do  not  have  argument  upon  both 

,  except  when  there  exists  an  absolute  neces- 

ision.      Deeds  v,  Chicago^  H.  I.  Ji  P,  R^y 

IT  of  rulings  upon  the  admission  of  evidence 
bjectionable,  and,  if  required  to  pass  upon 
ould  hold  them  erroneous.  But  it  is  a  safer 
>f  the  fact  that  we  have  no  argument  in  sup- 
ings,  to  permit  the  court  below  to  consider 
pon  the  questions  involved  in  them,  if  they 
n  another  trial. 
'  pointed  out  the  judgment  of  the  district 

Beyebsbo. 
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Milwaukee  &  St.  Paul  Wy  Co. 

track:  proper  application  of  brakes: 
bintiff 's  son,  who  was  a  brakeman  on  one  of 
was  killed  on  account  of  a  separation  of  the 
sing  over  a  portion  of  the  track  where  there 
**  hog's  back/*  and  then  a  down  grade,  and 
when  the  front  end  of  the  train  was  on  the 
I  portion  was  on  the  **  hog's  back."  Held 
rt  was  not  admissible  to  show  how  the  brakes 
3  prevent  the  breaking  of  the  train,  but  that 
5  jury,  to  be  determined  from  the  facts  in 
3  train,  the  depth  of  the  sag,  the  character  of 
the  circumstances  of  the  case.  See  opinion 
inguished. 

£S:     USE   OF    BEST   APPLIAKCB8.       As  to  Its 

Lny  is  not  bound  to  use  the  best  appliances, 
linarily  suflScient  for  the  purpose;  nor  is  it 
r  device  until  itH  utility  has  been  sufficiently 
own  to  be,  as  a  whole,  better  than  the  appli- 
same  purpose. 

[AN :  WAIVER  OF  NEGLIGENCE.  No  recovery 
'  the  death  of  a  brakeman  occasioned  by  the 
of  a  train,  where  he  had  experience  as  a 
acter  of  the  coupling  used,  and  continued  in 
t  without  objection. 

►F  CONTRIBUTORY  NEGLIGENCE:  EVIDENCE. 

ced  brakeman,  when  last  seen  alive,  was  x>er- 
f  the  brakes  on  a  frieght  car  on  which  he  was 
le  train  having  separated  at  the  first  coupling 
rown  to  the  ground,  run  over  by  the  rear  end 
ilthough  there  was  no  other  evidence  bearing 
nee,  or  of  freedom  from  it,  on  his  part,  held 
ied  in  submitting  it  to  the  jury  in  an  action 
negligence.    See  opinion  for  authorities  pro 

SENCE  OF  defendant:  proof  OP  THAT  OF 

lea  charging  a  railroad  company  with  negli- 
evidence  of  the  negligence  of  a  co-employe, 
aess  requires  that  if  the   negligence  of  an 
hould  be  stated  in  the  pleading. 
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Burns  v.  The  Chicago,  Milwaukee 

Appeal  from  Clayton  D 
Friday,  Ootobi 

Action  to  recover  damages  for  tl 
the  plaintiff's  minor  son,  'who  wat 
claims,  by  a  train  on  defendant's  i 
judgment  for  the  plaintiff,  and  the  d 

Burton  Hanson  and  Nohle  &  U% 

S.  P.  Adams  and  A.  Chapmy  for 

Seevers,  J. — The  plaintiff's  son 
freight  train  in  the  employ  of  the  de 
was  moving  a  train,  consisting  of 
freight  cars,  westward  from  McGregoi 
were  three  brakemen  on  the  train, 
deceased  the  middle,  and  Allen  the 
is  on  the  track  a  sag,  then  a  rise  or 
a  down  grade.  When  about  one  hal 
"  hog's  back, "  it  separated  between 
from  the  rear.  About  the  time  th 
plaintiff's  son  and  the  rearbrakemai 
the  deceased  being  on  the  fifth  ca] 
other  brakeraan  on  the  car  next  to 
dence  tended  to  show  that  the  deceas 
car  he  was  on  just  prior  to  the  sep 
found  shortly  afterwards  on  the  tracl 
from  the  car  to  the  ground,  and  beei 
portion  of  the  train.  Whether  the 
through  carelessness  on  his  part,  or  t 
the  train,  there  is  no  evidence  tendin 
there  were  some  marks  or  indications 
struck  it  first  with  his  feet. 

The  original  petition  claimed  a 
that  the  deceased  was  killed  "  withou 
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Barns  v.  The  Chicago,  Milwaukee  &  St.  Paul  B'y  Ck>. 

1.RAII.ROADS:  customary  and  proper  method  of  applying  brakes 

SSu:k:%Kn)er  ou  that  train  as  the  forepart  went  over  the  'hog's 

of  brakes:       back.' "     An   obicction   to   this  case  was  over- 
expert  testl- 
mouy.  ruled.     Thereupon  a  similar  question   was  asked 

and  objected  to,  whereupon  the  court  intimated  a  doubt  as  to 
whether  the  witness  had  shown  himself  to  be  competent  to 
answer  it.  The  competency  of  the  witness  was  then  shown  to  the 
satisfaction  of  the  court,  and  the  plaintiff  asked  the  witness 
the  following  question:  "  As  the  fore  part  of  the  train  went 
over  the  'hog's  back,'  state  whether  or  not  it  was  prudent,  safe, 
or  a  careful  way,  to  apply  the  brakes  to  the  fi-ont  part  of  the 
train  by  the  head  brakeman,  and  hold  it  up  from  the  front 
end."  An  objection  that  an  opinion  of  the  witness  was  asked 
was  overruled,  and  the  witness  answered:  "  It  was."  The 
plaintiff  then  asked :  "For  what  reason?"  The  reply  was: 
"  I  don't  know.  It  is  only  my  opinion."  The  defendant 
moved  the  court  to  "exclude  the  answer,"  which  was  sus- 
tained. We  have  set  out  all  that  occurred,  for  the  reason 
that  the  plaintiff  insists  that  all  the  evidence  was  excluded, 
and  the  defendant,  that  only  the  answer  to  the  last  question 
was  struck  out. 

When  what  afterwards  occurred  is  considered,  we  think 
the  position  of  the  plaintiff  cannot  be  sustained,  for  the 
plaintiff  asked  the  witness  to  "  state  whether  or  not  it  is  the 
practice  to  do  in  that  way,"  and  "  you  may  state  whether  or 
not  the  train  would  be  any  more  likely  to  break  in  two  going 
over  the  'hog's  back,'  if  it  was  not  held  up  by  applying 
brakes  at  the  head."  Objections  to  these  questions  were 
overruled,  and  to  the  first  question  the  witness  responded, 
"  It  is,"  and  to  the  last,  "  It  would."  The  only  evidence 
tending  to  show  negligence  on  the  part  of  the  employes  is 
that  the  head  brakeman  failed  to  apply  the  brakes  before  the 
train  separated,  and  therefore  the  materiality  of  the  fore- 
going evidence  is  apparent.  .  It  may  be  conceded  that  the 
witness  had  shown  himself  to  be  competent  as  an  expert, 
bnt   we   think  the  evidence  was  incompetent.     Conceding 
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ago,  Milwaukee  &  St  Paul  R'y  Co. 

that  the  train  was  not  properly 
tlie  court  erred  in  submitting  such 
f  it  be  conceded  that  the  pin  broke, 
is  constitutes  some  evidence  of  neg- 
if  it  be  further  conceded  this  would 
3curred  if  the  couplings  had  been 
sual  with  the  Potter  draft-iron,  still, 
lowledge  of  the  coupling  used,  and 
lereto,  the  plaintiff  has  no  just 
this  respect. 

isists  that  there  is  no  evidence  of  neg- 
le  employes,  and  that  the  plaintiff 
w  that  his  son  was  not  guilty  of  con- 
gligence.  The  only  evidence  of  neg- 
we  have  said,  is  that  the  forward 
ply  the  brakes  at  the  proper  time. 
3pend  on  the  condition  of  the  track, 
and  extent  of  the  grade, — and  per- 
Id  be  considered.  It  must  be  Con- 
or no  evidence  except  the  fact  that  the 
3parated.  Whether  this  alone  is  suffi- 
lovery  we  do  not  determine,  for  the 
rial  the  evidence  may  be  materially 

3stion,  all  that  appears  is  that  the 
Qced  brakeman,  of  good  habits.  It 
he  was  in  his  proper  place,  engaged 
lis  duties;  that  he  properly  applied  a 

but  at  which  end  does  not  clearly 
le  jury  was  authorized  to  find  that 
ibrward   end  of  the  car.     The  train 

car  and  the  one  preceding  it,  and, 
»wn,  the  deceased  fell  from  the  train. 
e  deceased  was  in  a  proper  manner 
ad  therefore  was  not  negligent.     lu 
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about  one  minnte  afterwards  he 
then  dead.  ^ 

There  are  cases  which  hold,  ^ 
to  show  that  the  deceased  was  i 
not  be  a  recovery.  Corcora'^ 
Mass.,  507;  Riley  v.  Railroa 
been  said  that  "  when  circumj 
the  negh'gence  of  the  deceased 
neither  direction,  the  plaintiff 
dell  V.  New  Tork  Cent,  cfe  H. . 
court,  however,  has  held  that 
under  circumstances  quite  simi 
cal,  with  the  case  at  bar.  Oree. 
29  Iowa,  14.  See,  also,  Aller 
(380);  Gay  v.  Winter,  34  Cal. 
ven's  Point,  62  Wis.,  255;  S.  ( 
last  case  is  much  like  the  case  i 

We  are  not  prepared  to  say  th; 
authorized  the  court  to  submit 
the  part  of  the  deceased  to  the 
consider  all  the  circumstances, 
of  the  deceased,  and  the  instin 
which  all  men  are  imbued.  If 
death  were  wholly  unknown,  i1 
should  prevail. 

IV.     It    will    be    observed 

charged  is  that  of  the  defendant, 

that  of  an  employe, 

^ -plead-  ,        ,  .       ,     ^    •^  ' 

ingDegii-  be  claimed  that  h 
gence  of 

P&Uhat  appellant  contends 
of  employe,      g^^^^     jg     ^]^^^   ^f 

established  by  showing  that  a  I 
under  the  statute  making  railw 
negligence  of  co-employes,  an 
pleading,  presents  an  interestin 
feel  called  on  to  determine,  for 
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Vandercook,  Ex%  v.  Gere  et  al. 

The  policy  was  issued  to  defendant  F.  A.  Gere,  and  covered 
a  horse.  Defendant  N.  M.  Gere  held  a  chattel  mortgage  on 
Baid  horse,  and  the  policy  of  insurance  provided  that  the  loss, 
if  any,  should  be  paid  to  her  as  her  interest  might  appear 
after  the  loss  occurred.  F.  A.  Gere  assigned  to  her  the 
policy  in  payment  (as  defendants  claim)  of  the  debt  secured 
by  the  chattel  mortgage.  Dui-ing  the  pendency  of  this 
action,  N.  M.  Gere  recovered  judgment  against  the  insur- 
ance company  for  the  amount  of  the  loss.  Defendants  are 
husband  and  wife.  Plaintiff  alleges  in  her  petition  that  the 
$400  note  on  which  the  judgment  against  F.  A.  Gere  was 
rendered  was  given  for  articles  of  merchandise  which  were 
purchased  and  used  for  the  support  of  defendant's  family, 
and  she  asks  that  said  indebtedness  be  established  as  a  charsre 
on  the  separate  property  of  defendant  N.  M.  Gere.  She  also 
alleges  that  the  mortgage  given  by  F.  A.  Gere  to  N.  M.  Gere 
was  given  without  consideration,  and  was  executed  for  the 
purpose  of  hindering  and  delaying  the  creditors  of  F.  A. 
Gere  in  the  collection  of  their  debts,  and  that  the  assign- 
ment of  said  insurance  policy  was  made  with  the  same  fraud- 
ulent intent,  and  she  prays  that  an  amount  of  the  judgment 
against  the  insurance  company  sufficient  for  that  purpose  be 
subjected  to  the  payment  of  said  judgment  against  F.  A. 
Gere. 

The  district  court  found  that  $226  of  the  indebtedness  evi- 
denced by  plaintiff's  judgment  was  for  necessaries  for  defend- 
ant's family,  and  established  that  amount  as  a  lien  on  the 
property  of  N.  M.  Gere.  It  also  found  that  the  chattel 
mortgage  given  by  F.  A.  Gere  to  N.  M.  Gere,  and  the  assign- 
ment of  the  policy  of  insurance,  were  fraudulent,  and  sub- 
jected an  amount  of  the  judgment  against  the  insurance 
company  sufficient  for  that  purpose  to  the  satisfaction  of  the 
balance  of  plaintiff's  judgment.     Defendants  appeal. 

J,  D.  F.  Smithy  and  A.  F,  Meservey^  for  appellants. 

Ernest  C.  Herricky  for  appellee. 
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Vandercook,  Ex'x,  v.  Gere  et  al. 

dg  was  had  when  the  notes  were  given.  He 
his  recollection  was  that  the  $400  note  was 
alance  due  for  merchandise,  and  that  he  had  no 
F  any  other  indebtedness  from  Gere  to  the  tes- 
he  merchandise  account. 

from  the  testimony  of  this  witness  that  he  has 
^collection  of  the  transaction  in  which  the  $400 
m,  and  he  is  certainly  mistaken  as  to  the  origin 
part  of  the  indebtedness  evidenced  by  it.  His 
as  that  the  whole  amount  of  the  indebtedness 
handise,  but  it  is  clear  that  Gere's  indebtedness 
f  merchandise  sold  him  could  not,  at  that  time, 
d  $138.69,  the  balance  remaining  due  on  the 
len  the  last  credit  was  indorsed  upon  it.  If  he 
•adicted  by  any  direct  or  positive  evidence,  per- 
tnony  would  warrant  us  in  finding  that  that  bal- 
r  with  the  interest  thereon,  was  included  in  the 
cannot  so  find  without  entirely  discrediting  the 
,  and  this  we  are  not  warranted  in  doing.  He 
peached  nor  contradicted  by  positive  testimony, 
is  neither  unreasonable  nor  incredible.  The 
on  plaintifl^  to  establish  this  allegation  of  her 
e  has  failed  to  prove  it;  the  clear  preponderance 
Be  on  the  question  being  against  her.  The  find- 
strict  court  on  the  question  is  contrary  to  the 
1  the  judgment  entered  upon  that  finding  is 

horse  covered  by  the  policy  of  insurance  was 
the  state  of  Nebraska  from  one  Fairchild.  The 
3ndant  is  that  this  purchase  was  made  by  tho 
M.  Gere,  and  that  she  afterwards  sold  the  ani- 
asband,  taking  his  promissory  notes  for  the  pur- 
and  a  mortgage  on  the  horse  securing  the  same, 
lich  Fairchild  was  to  receive  for  the  horse  was 
ih  amount  $500  was  paid  in  cash  at  the  time  of 
watch  valued  at  $50  was  also  taken  by  Fairchild 
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Vandercook,  Ex'x,  v.  Gere  et  al. 

under  any  circumstances,  become  the  owner  of  an  animal  of 
tliat  kind,  and  that  it  is  altogether  incredible  that  she  would 
invest  the  amount  of  money  which  Mrs.  Gere  claims  to  have 
paid  Fairchild  on  such  an  animal,  when  her  home  was  incum- 
bered by  mortgage.  It  is  also  insisted  that  tlie  circumstan- 
ces of  the  alleged  sale  to  the  husband  are  such  as  to  throw 
suspicion  on  the  whole  transaction.  "We  think,  however, 
that  these  circumstances  do  not  overcome  the  positive  testi- 
mony of  the  witnesses.  The  claim  that  Mrs.  Gere  was  the 
purchaser  of  the  horse  from  Fairchild  is  not  incredible. 
Women  do  sometimes  become  the  owners  of  that  kind  of 
property,  and  the  business  of  breeding  stock  is  sometimes 
carried  on  by  them.  We  do  not  believe,  however,  that  Mrs. 
Gere  purchased  said  horse  with  the  intention  of  carrying  on 
that  business  herself.  Her  husband  had  not  been  successful 
in  business.  He  was  in  bad  health,  and  incapable  of  doing 
ordinary  work  on  the  farm.  The  purchase  of  the  horse  was 
made,  no  doubt,  to  enable  him  to  engage  in  the  business  of 
breeding.  It  was  doubtless  the  understanding  between  them 
from  the  beginning  that  he  would  ultimately  become  the 
owner  of  the  animal.  But  if  she  furbished  the  money  with 
which  the  purchase  was  made,  as  the  evidence  shows  she  did, 
she  had  the  right  to  take  the  title  to  the  property  in  herself, 
with  the  view  of  transferring  it  subsequently  to  him.  No 
wrong  or  injustice  could  thereby  be  done  to  his  creditors. 
The  insurance  w^as  for  $800,  so  that,  by  the  assignment  of 
the  policy  to  her,  she  obtained  indemnity  only  for  the  amount 
which  she  paid,  and  is  yet  bound  to  pay,  Fairchild  for  the 
liorse.  Neither  the  husband  nor  his  creditors  are  placed  in 
any  worse  condition  by  the  transaction.  He  had  no  prop- 
erty before  the  purchase  which  could  have  been  appropriated 
to  the  payment  of  his  debts,  and  he  is  in  the  sanie  condition 
of  insolvency  now.  They  had  no  special  claim  or  lien  either 
upon  the  horse  while  he  owned  him,  or  upon  the  insurance 
after  the  loss  occurred,  and  there  existed  no  legal  reason  wliy 
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Enneking  Bros.  v.  Scholtz  et  al. 

lie  might  not  appropriate  the  claim  for  the  loss  to  the      "' 
faction  of  the  debt  he  was  owing  his  wife. 

We  thiuk  the  claim  that  the  mortgage  and  assignmeni 
fraudulent  is  not  proven. 

Bevebe 


Enneking  Bro8.  v.  Scholtz  et  al. 

1.  Husband  and  Wife :  covering  qf  property  by  wipe:  evii 
Ttie  evidence  in  this  case  considered,  (see  opinion,)  and  held  su 
to  sustain  a  verdict  to  the  effect  that  the  defendant's  wife  was  ii 
to  him  for  goods  and  money  received  without  consideration  and  i 
of  creditors,  and  that  she  should  be  charged  therewith  aa^  a  ga 
Ib  a  suit  against  her  husband. 

Appeal  from  Polk  Circuit  Court. 

Monday,  Ootobeb  11. 

The  plaintiffs  brought  suit  by  attachment  agains 
defendant,  Louis  Scholtz,  and  caused  his  wife,  Mari 
Scholtz,  to  be  garnisiied,  claiming  that  she  was  the  deb 
her  husband.  The  garnishee  in  her  answer  deniec 
indebtedness.  Issue  was  joined  upon  the  answer;  the  p 
iffs,  by  proper  pleadings,  contradicting  it.  The  cau6( 
tried  to  a  jury,  and  a  verdict  and  judgment  were  ha 
plaintiffs.     The  garnishee  appeals. 

Gatch^  Connor  cfe  Weaver^  for  appellant. 

Mitchell  c6  Dudley  and  Macy^  Sweeney  <&  Sherman 
appellees. 

Beck,  J. — I.  The  only  question  raised  by  couns( 
appellant  involves  the  sufficiency  of  the  evidence  to  su 
the   verdict.     No   question    of    law   is   made   or   disc 
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b}^  counsel.  Plaintiffs  claim  that  the  garnishee  is  indebted 
to  her  husband  on  account  of  goods  and  money  received  in 
payment  upon  a  mortgage  executed  to  her  to  secure  an 
amount  of  money  she  had  before  advanced  or  loaned  to  him. 
The  garnishee  claims  that  her  husband  was  indebted  to  her 
in  large  sums,  and  that  the  mortgage  securing  notes  given 
for  the  indebtedness  was  executed  in  good  faith.  According 
to  the  statement  of  the  husband  and  wife,  this  indebtedness 
had  its  origin  a  great  many  years  ago,  upon  their  marriage, 
when  she  h&d  money  from  her  father's  estate  and  earned  by 
her  before  marriage.  The  defendant  failed  about  twenty 
years  ago.  She  then  conducted  the  business  in  her  own 
name,  or  rather  the  business  was  conducted  in  her  name  by 
her  husband.  lie  was  discharged  in  bankruptcy,  and  after 
a  while  resumed  business  in  his  own  name,  borrowing  a  part 
or  all  of  the  capital  from  the  wife.  Notes  were  executed  to 
the  wife  for  the  money  advanced  by  her.  A  chattel  mort- 
gage was  executed  to  her,  covering  the  stock  in  trade  of  the 
husband  to  secure  these  notes.  The  husband  and  wife  both 
testify  to  the  good  faith  of  these  transactions.  The  plaint- 
iffs, in  order  to  overcome  their  testimony,  rely  upon  some 
declarations  and  admissions  of  the  parties,  the  circumstances 
developed  by  the  evidence  inconsistent  therewith,  and  the 
improbability  that  good-faith  transactions  of  this  character 
were  conducted  by  the  parties.  Many  circumstances  are 
shown, — as  that  when  the  husband  was  prosperous  in  busi- 
ness it  was  conducted  in  his  own  name;  that  when  he  failed, 
or  was  in  failing  condition,  the  business  passed  to  her,  and 
that  the  indebtedness  of  the  husband  to  the  wife  had  rather 
an  unusual  increase,  indicating  that  on  her  side  it  was  about 
all  income,  and  but  little  outlay. 

II.  Cases  of  this  kind,  involving  the  good  faith  of  the 
ownership  of  property,  and  the  existence  of  debts  as  between 
husband  and  wife,  commonly  depend  for  determination  upon 
circumstances  from  which  fraud  is  inferred.  The  manner  of 
the  witnesses  implicated  in  the  fraud  while  giving  their  tes- 
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timony  has  much  to  do  in  determining  the  credibility  of 
their  evidence.  From  these  sources,  inferences  and 
sumptions  arise  which  lead  the  minds  of  a  jury  to  coi 
sions  as  to  the  honesty  of  the  transactions.  These  presu 
tions  and  inferences  are  the  result  of  the  application 
knowledge  of  men  and  of  th«  aflfairs  of  life,  made,  in 
exercise  of  common  sense,  to  the  facts  of  the  case.  J 
important,  when  the  evidence  of  a  witness  is  to  be  weig 
that  his  manner  and  demeanor  should  be  seen.  We 
deprived  of  this  test  of  truth,  which  the  jury  had,  and 
fact  must  be  considered  in  determining  the  question  of 
sufficiency  of  evidence  in  cases  of  conflicting  testimonj 
cases  where  suspicion  rests  upon  the  credibility  of  the 
nesses.  These  considerations  require  us  not  to  distui 
verdict  unless  we  are  sure  that,  allowing  for  the  mal 
referred  to,  it  is  so  against  the  evidence  as  to  raise  a 
sumption  of  passion  or  prejudice  on  the  part  of  thejurj 
In  the  case  before  us  it  does  not  appear  that  the  verdi* 
not  the  honest  and  unprejudiced  exercise  of  judgment  ii 
the  part  of  the  jury,  and  that  they  were  not  authorized 
80  considering  the  case,  to  disregard  the  evidence  of  the . 
band  and  wife  to  the  eifect  that  the  transactions  between  tl 
were  actual  and  in  good  faith,  and  to  ilnd  that  they  wen 
fraud  of  the  creditors  of  the  husband.  The  record  of 
case  is  voluminous.  We  are  not  accustomed,  in  such  a 
to  discuss  the  evidence  with  particularity,  which  could 
result  to  the  profit  of  the  parties  or  the  profession.  Il 
sufficient  to  announce  that  there  is  no  ground  presented 
the  abstract  which  authorizes  us  to  hold  that  the  ver 
ought  to  have  been  set  aside  by  the  court  below  as  be 
unsupported  by  the  evidence. 

Affikme] 
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LNNEHILL    ET  AL. 
AID  tax:    validity   of:   CERTIOnAUI. 

i  township  to  aid  in  the  constrUvition  of  a 
63,  Liws  of  18S2,  is  invalid,  unless  tho 
stimated  the  cost  of  the  proposed  bridi»  •, 
,te  that  it  will  cost  at  least  $10,000;  an^l 
ate  will  be  set  aside  on  certiorari  at  the 


Buren  Circuit   Court. 

,  October  11. 

b  and  tax-payer  of  Village  town- 
d,  as  such,  caused  to  be  issued  a 
)f  determining  the  legality  of  a 
the  township  for  the  purpose  of 
county  bridge  across  the  Des 
ip.  The  defendants  are  the  town- 
nulled  and  set  aside  the  tax,  and 

ants. 

ppellee. 

B  doubted  that,  in  order  to  sus- 
L  statute  authorizing  it,  and  coun- 
L  that  there  is  such  a  statute,  and 
rict  accordance  therewith.  Snch 
all  be  lawful  for  any  township 
lie  construction  of  county  bridges, 
tiie  same  is  not  less  than  $10,000, 
>er  visors;  *  *  *  but 
e  tax  shall  not  exceed  one-half 
3  bridge  sought  to  be  aided,  as 
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mated  cost  of  the  bridge.  This  cannot  be  known  until  the 
estimate  is  made.  As  the  question  is  one  of  power,  which 
is  and  must  be  conferred  on  the  electors  of  the  township,  it 
is  immaterial  wliat  may  have  been  the  previous  policy  of  the 
board,  or  whether  bridges  have  been  erected  in  aid  of  which 
taxes  have  been  voted  without  any  estimate  having  been  made 
by  the  board.  The  plaintiff,  as  a  tax-payer,  may  well  stand 
on  and  assert  his  legal  rights,  and  say  that  the  tax  in  ques- 
tion is  illegal,  and  has  not  been  voted  and  levied  in  accord- 
ance with  the  statute,  and  therefore  ask  the  aid  of  the  courts 
to  set  it  aside,  and  relieve  him  from  the  burden  attempted  to 
be  imposed. 

The  judgment  of  the  circuit  court  is 

Affibhed. 


The  State  v.  Nadal. 


Bigamy:  marriage  in  othrr  state:  cohabitation  in  iowa. 
Under  §  4009  of  the  Code,  one  who  contracts  a  bigamous  marriage  in 
another  $tcitt>,  and  cohabits  with  the  person  so  married  in  this  state,  is, 
by  reason  of  such  cohabitation,  guilty  of  bigamy  in  this  state,  no  mat- 
ter how  brief  may  be  the  sojourn  of  the  parties  in  the  state  where  they 
are  married. 


:   WANT  OF  CHASTITY  to  IMPEACH  CREDIBILITY   OP   WITNESSES. 

A  jury  may  well  believe  the  testimony  of  the  prosecuting  witness  in  a 
case  of  bigamy,  though  the  evidence  raises  a  doubt  as  to  her  chastity, 
rather  than  the  testimony  of  defendant,  who  admits  that  he  is  a 
debauchee. 


3. 


4. 


:  EVIDENCE:  CHASTITY  OF  PROSECUTING  WITNESS.  The  charac- 
ter for  chastity  of  the  prosecuting  witness  (the  bigamous  wife  of  defend- 
ant) in  a  bigamy  case,  is  immaterial  to  the  issue,  and  incompetent  for 
any  purpose. 

.  J  ADMISSIONS  BY  DEFENDANT.    In  a  prosecution  for  big- 


amy, admissions  by  defendant  of  the  bigamous  marriage,  and  of  cohab- 
itation pursuant  thereto,  Are  admissible  to  corroborate  other  testimony, 
though  not  sufficient  of  themselves  to  warrant  a  conviction. 

PROOF  OF  MARRfAOB.    In  such  a  case,  the  testimony  ef 


the  bigamous  wife  to  the  fact  of  the  bigamous  marriage,  wheq  supported 
by  evidence  of  cohabitation  pursuant  thereto,  is  sufficient,  unless  over- 
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lie  following  language:  "  If  any  person  who  has  a 
former  husband  or  wife  living  marry  another 
person,  or  continue  to  cohabit  with  such  second 
husband  or  wife  in  this  state,  he  or  she     *         * 

guilty  of  bigamy." 

listrict  court,  in  substance,  instructed  the  jury  that 
dant  and  Mrs.  Loftus,  the  woman  with  whom  hecon- 

the  unlawful  marriage,  within  the  time  limited  by 
ute  for  the  indictment  of  one  charged  with  bigamy, 
nd  cohabited  with  each  other  in  Madison  county, 
he  indictment  was  found,  the  jury  were  authorized  to 
1  guilty.  Counsel  object  to  this  instruction  on  the 
that  the  cohabitation  contemplated  by  the  statute 
be  persisted  in"  or  be  of  a  continuous  character  in 
aty,  or  the  parties  must  have  cohabited  together  after 
J  such  marriage  relation  in  Missouri,  (where  the 
il  marriage  was  celebrated,)  or  some  other  place,  and 
[itinued  such  cohabitation  in  the  county."  Counsel 
}ir  position  upon  the  language  of  the  statute  above 
insisting  that  its  meaning  is  in  accord  therewith, 
clear  in  the  opinion  that  the  statute  will  bear  no 
terpretation.  The  purpose  of  the  statute  is  to  define 
3  committed  by  marrying  within  the  state,  or  by 
ng  under  an  unlawful  and  void  marriage  celebrated 

the  state.  Where  the  marriage  is  entered  into  with- 
state,  the  criminal  act  could  not  be  punished  here, 
reason  that  it  was  not  committed  in  the  state;  so  the 
vides  that  cohabitation  after  the  void  act  constitutes 
The  woi'ds  "  to  cohabit "  mean  «'to  live  together." 
L  as  a  husband  and  wife  are  married,  unless  they  live 
jly  in  fact,  they  commence  to  live  together,  in  con- 
ion  of  law.  Therefore,  upon  the  celebration  of  the 
•i  marriage,  cohabitation  began,  and  when  the  parties 

Iowa,  however  brief  their  sojourn  may  have  been  in 
•i,  it  continued  here.  The  letter  and  the  spirit  of  the 
declare  that  cohabitation  in  this  state,  under  a  void 
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in  accepting  her  testimonj  and  discarding  his.  We  can- 
not interfere  with  the  verdict  on  the  ground  that  it  lacks  the 
support  of  evidence. 

III.  A  witness  testified  that  Mrs.  Loftus  had  occupied, 
for  two  or  three  days,  a  room  at  the  hotel  in  Omaha,  of  which 
3, .  evi-   he  was  clerk,  with  a  man  other  than  defendant. 

my^of  pros-    The  evidence,  on  motion,  was  rightly  excluded. 

nSs.**^^^  "  If  it  was  intended  to  show  her  lewdness,  it  was 
incompetent,  for  defendant  would  be  none  the  less  guilty  of 
bigamy  by  reason  of  his  victim's  want  of  virtue.  It  was 
incompetent  to  establish  her  reputation,  under  familiar  rules 
of  evidence.  It  was  not  introduced  to  show  that  she  was  the 
wife  of  another  man.  It  was  not  competent  for  any  pur- 
pose. 

lY.  Counsel  insist  that  admissions  by  the  defendant  of 
the  void  marriage  were  erroneously  admitted.  They  cite 
4. : :   numerous  authorities  in  support  of  their  posi- 

defeuXiit!  ^  tion,  wliich,  however,  fall  far  short  of  it.  They 
only  teach  that  admissions  of  the  defendant  will  not  alone 
establish  a  void  marriage,  or  are  not  of  much  weight.  The 
same  objection  is  made  as  to  evidence  of  cohabitation,  with 
like  result  as  to  the  authorities.  It  may  be  admitted  that 
proof  of  admissions  of  marriage  or  cohabitation  will  not 
authorize  conviction;  but  when  the  evidence  shows  long 
recognition  by  the  defendant  of  the  woman  as  his  wife,  and 
actual  marriage,  it  cannot  be  doubted  that  proof  of  admis- 
sion and  cohabitation  may  be  shown.  Tliey  are  circum- 
stances of  some  weight,  which,  at  least,  may  be  admitted  in 
evidence  as  corroborative  of  other  testimony. 

V.  It  is  insisted  that,  to  authorize  the  conviction  of 
defendant,  there  should  have  been  direct  evidence  of  the  fact 
5  — ;  -: — :  of  marriage  other  than  the  testimony  of  Mrs. 

iiage.  Loftus.     There  is  no  such  rule  of  law.     Coun 

sel  cite  no  authorities  supporting  their  position.  In  a 
criminal  case  involving  the  fact  of  marriage,  this  court  has 
held  '*that  the  testimony  of  either  husband  or  wife,  together 
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with  proof  of  continued  cohabitation  as  husband 
raises  such  a  presumption  of  an  actual  legal  fact  i 
it  incumbent  on  the  defendant  to  rebut  such  prei 
State  V,  Wilson,  22  Iowa,  364;  Kilbum  v.  Mullen 
State  V.  Williams,  20  Id.,  98. 

VI.  It  is  urged  as  a  ground  of  objection  that 
court  failed  to  instruct  the  jury  upon  the  issues  o: 
8.  IN8TKDC-      The  position  is  not  well  taken.     The  c 

Tioxs:  proper     .       «     ^       ,,         .    .         ,        ... 

subjects  of.  the  tacts  alleged  m  the  indictment  c< 
the  crime  of  which  defendant  is  charged,  and  i 
instructions  presents  the  law  applicable  to  th 
grounds  upon  which  the  defense  is  based.  There 
but  one  issue  in  the  case  raised  by  defendant's  j 
guilty.  It  involved  his  guilt  or  innocence.  MatI 
pute  arising  upon  the  law  or  the .  evidence  are 
which  the  court  ought  specifically  to  present  to  th 

VII.  The  indictment  alleges  that  the  void  ma 
celebrated  at  St.  Joseph,  Missouri.  An  instructio 
7.  bigamy:      directs  the  jury  that  a  finding  of  mar 

pKce^of  mar-  where  in  Missouri  would  support  the 
rage.  ^^  ^^^  indictment.     The  allegation  in 

ment  of  the  place  of  the  marriage  not  being  esse 
jurisdictional  matter,  or  as  establishing  the  specifi 
of  the  oflTense^  need  not  be  proved  as  laid.  3  Gre 
12. 

VIII.  It  is  insisted  that  one  or  more  instructi 
not  have  been  given,  for  the  reason  that  there  was  r 
B.  — : :  to  which  they  are  applicable.     It  is  s 

marriage.  say  that  the  objection  is  not  in  accoi 
facts.  A  statement  of  one  of  these  objections  wil 
the  weakness  of  all.  The  court  in  one  instructioi 
the  jury  that  "a  legal  marriage  is  a  contract  be 
parties  who  at  the  time  of  the  making  of  the  coi 
a  legal  right  to  enter  into  the  marriage  relation 
other,"  and  that  "no  special  form  of  words  or  c 
necessary  to  make  the  marriage  legal."     This  ing 
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}d  to  on  the  ground,  expressing  it  in  counsel's  own  lan- 
that  "there  was  not  an  item  of  evidence  as  to  a  con- 
•f  marriage."  If  the  marriage  be  proved,  the  contract 
)lished.  The  marriage  was  proved  by  the  direct  evidence 
3.  Loftus,  by  long  cohabitation,  by  recognition  of  the 
tge  relation,  by  admissions,  and  by  other  numerous 
istances;  yet  counsel  gravely  assert  that  ''there  was  not 
1  of  evidence  as  to  the  contract  of  marriage." 

Counsel  insist  that  the  state  was  required  to  prove 
le  void  marriage  was  regularly  solemnized  under  the 

:  laws   of  Missouri.     Their  position  is  not  good. 

ate.  The  evidence  shows  a  marriage  sufBcient  in  form 
valid  under  the  laws  of  this  state.  Under  a  familiar 
le  recognized  by  this  court,  in  tlie  absence  of  proof  to 
►ntrary,  the  law  of  Missouri  pertaining  to  form  and 
y  of  marriages  will  be  presumed  to  be  the  same  as  that 
J  state.  This  court  has  held  that,  upon  an  indictment 
tiltery,  a  marriage  solemnized  in  Canada  need  not  be 
I  to  have  been  celebrated  in  accord  with  the  laws  pre- 
j  there.  State  v.  Wilson^  22  Iowa,  364.  The  district 
J  rulings  on  instructions  given  and  refused  were  inhar- 
with  the  foregoing  views,  and  therefore  correct. 
The  defendant  based  a  motion  for  a  new  trial  on  the 
i  that,  through  the  fault  of  one  authorized  by  the  sher- 
iff to  serve  a  subpoena,  certain  witnesses  were  not 
es:       in  attendance  at  the  court.     The  names  of  the 

live 

c  Witnesses  were  not  written  in  the  subpoena, — 
I,  they  were  not  known  to  defendant,  but  he  gave  the 
L  authorized  to  serve  it  directions  which  would  enable 
)  ascertain  their  names,  which  he  was  directed  to  insert 
The  facts  show  that  defendant  hardly  exercised  the 
emanded  to  secure  the  attendance  of  the  witnesses.  But 
;  consideration  be  waived,  it  clearly  appears  that  the 
ony  of  these  witnesses  was  simply  cumulative,  and 
lad  it  been  given,  the  verdict  ought  to  have  been  as 
ly  rendered  by  the  jury. 
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The  evidence  amply  supported  th( 
fend  ant  richly  merits  the  punishmen 
His  offense  is  heinous,  and  was  pe 
deception,  hypocrisy,  and  the  abuse 
who  trusted  him.  He  cannot  plead 
poor  excuse  of  the  influence  of  vicio 
to  be  a  capable  business  man,  whi( 
that  he  was  appointed  a  state  agent  o 
or  something  of  that  kind.  He  \^ 
traveled  as  a  "professor"  of  the  elo< 
ciated  with  gentlemen;  among  those 
ance,.if  not  a  friend,  is  the  governor 
member  of  a  church,  and  attendee 
while,  according  to  his  own  explanat 
living,  and  at  tlie  same  time  was  kee 
is  nothing  in  his  character  or  histor 
recommending  him  to  mercy.  It  i 
realizing,  in  two  and  a  half  years'  in 
tentiary,  that  "the  way  of  the  transg 
then  return  to  society  a  wiser  and  a 
punishment  may  serve  as  a  warning 
tempted  to  pursue  his  way  of  life. 


Habt  v.  The  Chicago  &  - 

Railroads:  insurers  of  goods  carri 
While  a  carrier  is  held  to  be  an  insurer  o 
he  has  it  in  his  possession  as  a  Ciirrier,  th( 
goods  were  transported  in  a  car  which  vi 
of  the  shipper's  ajent,  and  they  were  d& 
case  it  is  immaterial  whether  the  agent  w 


: : :  void  contract  oi 

also,  in  snch  case,  that  the  owner's  agent  i 
provision  in  a  contract  exempting  the  cai 
was  void  under  g  1308  of  the  Code. 
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U. :   CONTRACT    MMITINO    LIABILITY  OF   CARRIEU:    CODE,    §    13^- 

Under  §  1308  of  the  Code,  a  contract  between  a  railroad  company 
and  a  shipper  of  horses,  limiting  the  liability  of  the  company  for  (he 
horses  to  an  amount  less  than  their  actual  value,  is  invalid. 


4.  :  : :  constitutionality:  inter-state  com- 
merce. Section  1308  of  the  Code,  whereby  all  contracts  by  which  car- 
riers seek  to  limit  their  liability  as  such  are  declared  to  be  invalid,  U 
not  repugnant  to  the  constitution  of  the  United  States,  as  being  a  reg- 
ulation of  commerce  between  the  states,  when  the  contract  relates  to  a 
shipment  of  goods  from  this  state  to  another.  See  authorities  cited  in 
opinion. 

•  Appeal  from  Polk  Circuit  Court. 

Monday,  October  11. 

On  the  eighteenth  day  of  April,  1883,  plaintiff  delivered, 
to  defendant,  at  the  city  of  Des  Moin«s,  one  car-load  of  prop- 
erty, which  the  latter  undertook  to  transport  to  the  town  of 
Miller,  in  Dakota  territory.  The  property  shipped  in  the 
car  consisted  of  six  horses,  two  wagons,  three  sets  of  harness, 
a  quantity  of  grain,  a  lot  of  household  and  kitchen  furni- 
ture, and  personal  effects.  The  contract  under  which  the 
shipment  was  made  provided  that  the  horses  should  be  loaded, 
fed,  watered  and  cared  for  by  the  shipper  at  his  own  expense, 
and  that  one  man  in  charge  of  them  would  be  passed  free  on 
the  train  that  carried  the  car.  It  also  provided  that  no  lia- 
bility would  be  assumed  by  the  defendant  on  the  horses  for 
more  than  $100  each,  unless  by  special  agreement  noted  on 
the  contract,  and  no  such  special  agreement  was  noted  on  the 
contract.  Plaintiff  placed  a  man  in  charge  of  the  horses, 
and  he  was  permitted  to,  and  did,  ride  in  the  car  with  them. 
When  the  train  reached  Bancroft,  in  this  state,  it  was  discov- 
ered that  the  hay  which  was  carried  in  the  car  to  be  fed  to 
the  horses  on  the  trip  was  on  fire.  The  car  was  broken  oj>en, 
and  the  man  in  charge  of  the  horses  was  found  asleep.  The 
train  men  and  others  present  attempted  to  extinguish  the  fire, 
but  before  they  succeeded  in  putting  it  oiit  the  horses  were 
killed,  and  the  other  property  destroyed;     This  action  was 
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brought  to  recover  the  value  of  tl: 
.Verdict  and  judgment  for  plaintiff, 

Ilabbardj  Clark  c&  Dawley  ar 
appellant. 

Baylies  <&  Baylies  and  Hugh  L 

Eeed,  J.— I.  There  was  eviden 
that  the  lire  was  communicated  t 
LiiAiLttOADs:  whlch  the  man  in  char 

iikiurers  of         .    ^       ,,  mi  •        i 

Kootfs  carried:   into    the    Car.       ThlS     1 
loss  by  act  of  .       ^ 

owner.  pjaintiii,  and  was  taker 

tion.  Defendant  asked  the  circuit 
that  if  the  fire  which  destroyed  th( 
lighted  lantern  in  the  sole  use  an 
vant,  who  was  in  the  car  in  charge 
could  not  recover.  The  court  refu 
but  told  the  jury  that,  if  the  fire  ) 
or  negligence  of  plaintiff's  serv 
of  the  property,  there  could  be 
might  have  found  from  the  evidei 
niunicated  to  the  hay  from  the  la 
servant  was  not  guilty  of  any  neg 
question  presented  by  this  assig 
whether  a  common  carrier  is  res 
destruction  of  property  while  it  is 
tation,  when  the  injury  is  caused 
but  which  is  unattended  with  any 
the  owner. 

The  carrier  is  held  to  be  an  ii 
property  while  he  has  it  in  possess! 
taking  for  the  care  and  safety 
the  implication  of  law  out  of  th( 
The  rule  which  holds  him  to  be  ai 
founded  upon  considerations  of  \ 
of  the  rule  is  that,  as  the  carrier 
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possession  and  control  of  the  property  while  it  is  in  course 
of  shipment,  he  has  the  most  tempting  opportunities  for 
embezzlement  or  for  fraudulent  collusion  with  others.  There- 
fore, if  it  is  lost  or  destroyed  while  in  his  custody,  the  pol- 
icy of  the  law  imjioses  the  loss  upon  him.  Coggs  v.  Bernard, 
2  Ld.Raym.,  909;  Forward  v.  Plttard,  1  Durn.  &  E.,  27; 
Jiiley  V,  Home,  5  Bing.,  217;  Thoifiaa  v.  'Railway  Co.,  10 
Mete,  472;  Rolertsv,  Turner,  12  Johns.,  232;  Moses  v.  Bail- 
way  Co.,  24  N.  H.,  71;  Bixford  v.  Smith,  52  Id.,  355. 
His  undertaking  for  the  safety  of  the  i)rop3rty,  however,  is 
not  absolute.  He  has  never  been  held  to  be  an  insurer 
against  injuries  occasioned  by  the  act  of  God,  or  the  public 
enemy,  and  there  is  no  reason  why  he  should  be;  and  it  is 
equally  clear,  we  think,  that  there  is  no  consideration  of  pol- 
icy which  demands  that  he  should  be  held  to  account  to  the 
owner  for  an  injury  which  is  occasioned  by  the  owner's  own 
act;  and  whether  the  act  of  the  owner  by  which  the  injury 
was  caused  amounted  to  negligence  is  immaterial  also.  If 
the  immediate  cause  of  the  loss  was  the  act  of  the  owner,  as 
between  the  parties,  absolute  justice  demands  that  the  loss 
should  fall  upon  him,  rather  than  upon  the  one  who  has  been 
guilty  of  no  wrong;  and  it  can  make  no  dilTerence  that  the 
act  cannot  be  said  to  be  either  wrongful  or  negligent.  If, 
then,  the  fire  which  occasioned  the  loss  in  question  was 
ignited  by  the  lantern  which  plaintiflPs  servant,  by  his  direc- 
tion, toolc  into  the  car,  and  which,  at*  the  time,  wus  in  the 
exclusive  control  and  care  of  the  servant,  defendant  is  not 
liable,  and  the  question  whether  the  servant  handled  it  care- 
fully or  otherwise  is  not  material.  This  view  is  abundantly 
sustained  by  the  authorities.  See  Ilutch.  Carr.,  §  216,  and 
cases  cited  in  the  note;  also  Lawson  Carr.,  §§  10,  23. 

II.     Section  1308  of  the  Code  is  as  follows:     **No  con- 
tract, receipt,  rule  or  regulation  shall  exempt  any  corpora- 

2 .  tion  engaged  in  transporting  persons  or  property 

contracrof^     l>y  railway  from  liability  of  a  common  carrier, 
exem.nicm.      ^^,  carrier  of  passengers,  which  would  exist  had 
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no  contract,  receipt,  rule  or  regulation  be< 
into."  Counsel  .for  plaintiff  contend  tlij 
the  shipping  contract,  by  which  plaintif 
for  the  horses  while  they  were  being  trans 
lion  of  this  section,  and  consequently  is  \ 
poses  of  the  case  this  may  be  conceded,  ; 
follow  that  defendant  is  liable  for  the  los 
by  plaintiffs  act.  If  it  should  be  conce< 
was  responsible  for  the  proper  care  of  th( 
was  being  transported,  it  would  follow 
was  an  intermeddler  in  placing  his  servau 
assuming  to  care  for  it.  If  the  injury  wa 
it  is  immaterial  whether  he  was  proceed 
contract,  or  as  an  officious  volunteer,  in  dc 
III.  The  evidence  tended  to  prove  tha 
were  worth  $150  each,  and  that  two  othei 

3  ^.  jjQ^.    each,  and  that  the  others  wen 

^wiitj'!)""^    Defendant  asked  the  circuit  c( 

earner:  code,  ^^^^  ^^^^^  ^^^^^^  ^^^  Contract  ( 

for  the  horses  could  not  exceed  $100  per 
refused  to  give  this  instruction;  and  rul 
was  entitled  to  recover,  the  jury  should 
value  of  the  property.     Whether  a  comi 
absence  of  any  statute  restricting  his  pow 
can,  by  rule,  regulation  or  contract,  limit 
property  received  by  him  for  carriage,  h 
of  much  discussion,  and  there  is  great  coe 
of  the  courts  on  the  question.     We  have 
ever,  in  this  case,  to  enter  into  that  quest; 
question  that,  in  the  absence  of  a  contract  1 
of  his  liability,  the  shipper  would  be  enti 
destruction  or  injury  of  the  property  u 
stances  as  that  the  carrier  was  liable  for 
full  compensation  for  injuries  sustained, 
above  prohibits  the  making  of  any  contract 
him   from  the  liability  of  a  common  ca 
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exist  if  no  contract,  rule  or  regulation  existed.  If  the  stat- 
ute  is  applicable  to  a  contract  in  which  the  undertaking  is  to 
transport  the  property  from  this  state  into  another  state  or 
territory  of  the  United  States,  it  cannot  be  doubted,  we  think, 
that  the  provision  of  the  contract  in  question,  by  which  it 
was  sought  to  limit  the  liability  of  defendant  for  the  horses 
to  an  amount  less  than  the  actual  value  of  the  property,  is 
repugnant  to  its  provisions,  and  consequently  invalid. 

It  is  contended,  however,  that  the  state  has  no  power  to 
place  a  restriction  of  that  character  upon  the  carrier  who  con- 

4. : :  tracts   for  the  transportation   of  property   from 

stittiti'onaiity:  this  State  into  another  state  or  territory.     The 

Inter-state  .  .        .       ,     ^  ^,  ....         ./.  i.      i  i 

commerce.  position  IS  that  the  restriction,  it  applicable  to  a 
contract  of  this  character,  would  be  a  regulation  of  commerce 
among  the  states, — a  subject,  which,  under  the  federal  consti- 
tution, is  within  the  exclusive  jurisdiction  of  the  congress 
of  the  United  States.  In  our  opinion,  however,  this  position 
cannot  be  maintained.  The  provision  is  in  no  just  or  legal 
sense  a  regulation  of  commerce.  It.  prescribes  no  regulation 
for  the  transportation  of  freight  upon  any  of  the  channels  of 
communication.  It  leaves  the  parties  free  to  make  such  con- 
tracts as  they  may  choose  to  make- with  reference  to  the  com- 
pensation which  shall  be  paid  for  the  services  to  be  rendered. 
The  carrier  is  left  free  to  demand  such  compensation  for  the 
carriage  of  the  property  as  is  just,  considering  the  resi)onsi- 
bility  he  assumes  when  he  receives  it.  He  is  forbidden  to 
make  any  contract  that  would  exempt  him  from  any  of  the 
liabilities  which  arise  by  implication  from  his  undertaking  to 
carry  the  property.  But  no  burden  is  placed  upon  the  prop- 
erty which  is  the  subject  of  the  contract;  nor  is  any  rule  pre- 
scribed for  his  government  respecting  it.  That  it  is  within 
the  power  of  the  state  to  prescribe  such  a  limitation  upon  his 
power  to  contract,  we  have  no  doubt.  The  statute  was  en- 
acted by  the  state  in  the  exercise  of  the  police  power  with 
which  it  is  vested,  and  it  is  applicable  to  all  contracts  entered 
into  within  its  jurisdiction.     The  question  involved  is  not 
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he  was  thrown  against  the  side  of  the  car,  and  against  one 
of  the  seats  therein,  and  that  he  was  bruised  and  injured  in 
his  side,  also  in  his  arm  and  head,  and  that  he  sustained  a 
rupture  of  the  character  known  as  a  "  scrotal  hernia."  He 
also  alleges  that  the  accident  to  the  car  was  caused  by  the 
negligence  of  defendant's  employes,  who  were  in  charge  of 
the  train.  On  the  trial  it  was  admitted  that  the  overturning 
of  the  car  was  caused  by  a  misplaced  switch,  and  no  evidence 
was  introduced  by  defendant  tending  in  any  manner  to 
^account  for  the  misplacement  of  said  switch.  Plaintiff  testi- 
fied that,  by  the  turning  over  of  the  car,  he  was  thrown  on 
his  side  against  the  car,  and  one  of  the  seats  in  it,  and  that  when 
he  got  out  of  the  wreck  he  discovered  that  one  of  his  arms 
was  bleeding;  also  that  one  of  his  fingers  had  been  injured, 
and  that  some  time  after,  in  making  an  examination  of  his 
person,  he  discovered  that  his  side  was  bruised,  and  that  he  was 
ruptured, — the  latter  injury  being  of  the  character  denomi- 
nated "  scrotal  hernia," — and  that  he  suffered  a  great  deal  of 
pain  from  the  injury  in  his  side  and  from  the  rupture;  also 
that  the  hernia  was  not  reduced  until  four  days  after  the 
accident,  when  he  went  for  the  first  time  to  a  physician, 
who  reduced  it.  Defendant  introduced  evidence  tending  to 
prove  that  the  plaintiff  was  ruptured  before  the  accident. 
It  also  introduced  two  physicians  who  had  practiced  their 
profession  for  many  years,  and  had  had  much  experience  in 
tlie  treatment  of  hernia,  who  testified  that  they  had  made  an 
examination  of  plaintiff  some  time  after  the  accident,  and 
that  they  had  heard  his  testimony  as  to  the  manner  in  which 
he  had  received  the  injury,  and  as  to  his  symptoms  immedi- 
ately after  it  occurred,  and  each,  in  effect,  gave  it  as  his  opin- 
ion that  the  scrotal  hernia  of  which  plaintiff  complained  was 
not  caused  by  the  accident. 

I.     The  circuit  court  gave  the  following  instruction,  the 

giving  of  which  is  assigned  as  error:     "If  you  find  from 

1.  RAILROADS:  thc  evideucc  that  the  plaintiff  received  an  injury 

pasfeuglrsl^^   while  riding  on  the  cars  of  the  defendant,  hy  rea- 
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Bon  of  the  tipping  over  of  a  a 
while  he  himself  was  using  al 
to  avoid  injury,  as  charged  in 
will  make  a  prima  facie  Cf 
defendant,  and  the  burden  of 
to  show  that  it,  by  its  agents  c 
ably  practicable  care  and  preci 
and  that  the  accident  result( 
not  have  been  foreseen  or  ] 
reasonable  care,  vigilance  an 
company."  The  objection  ur 
that  it  does  not  lay  down  the 
gence  and  care  which  the  carri 
safety  of  the  passenger.  Tt 
is  that  the  defendant  would  nc 
accident  resulted  from  a  cause 
care  and  diligence  could  nol 
against;  and  in  this  respect  it 
always  been  held,  in  this  state 
exercise  the  highest  degree  of 
safety  of  the  passenger,  ai 
Frink  v.  Cosj  4  G.  Greene,  55 
4  Iowa,  547;  Bonce  v.  Duhuq 
Kellow  V.  Central  Iowa  R^y 
the  opinion,  however,  that  ] 
the  instruction.  By  it  the  ju 
accident  made  a  prima  fad 
the  question  of  negligence, 
account  for  the  accident,  this  ' 
find  for  plaintiff  if  the  other  < 
lished.  The  presumption  is  t 
on  the  other  questions  involve 
II.  The  court  gave  the  folic 
from  the  evidence  that  the  plain 
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J  .  ,jj.     accident  complained  of,  was  or  had  been  soflFering 

sengerfde''-**"  ^^o^  the  effects  of  inguinal  hernia,  and  by  rea- 
structfonl"  son  of  the  overturning  of  the  car  received  addi- 
tional injuries  of  the  affected  parts,  he  would  be  entitled  to 
recover  for  such  additional  injury.  But  if  you  fail  to  find 
that  the  scrotal  hernia  was  caused  by  the  overturning  of  the 
car,  as  alleged,  then  and  in  that  event  plaintiff  cannot 
recover."  This  instruction  is  erroneous.  Under  tlie  evi- 
dence, the  jury  might  have  found  that  plaintiff  suffered  the 
injuries  to  his  side  and  arm  and  hand  alleged,  and  have  failed 
to  find  that  the  scrotal  hernia  was  caused  by  the  overturning  of 
the  car.  By  the  last  clause  of  the  instruction  they  are  told,  in 
effect,  that,  if  that  is  the  state  of  the  proof,  plaintiff  cannot 
recover.  Yet  he  clearly  was  entitled  to  recover  if  he  had  estab- 
lished that  he  sustained  any  of  the  injuries  in  the  accident  of 
which  he  complained.  It  is  true  that  in  other  instructions  the 
jury  were  told  that,  if  they  found  for  plaintiff,  they  should 
award  him  such  damages  as  would  compensate  him  for  all  the 
injuries  suffered  by  him  in  consequence  of  the  overturning 
of  the  car.  But  these  instructions,  in  so  far  as  they  war- 
ranted the  jury  in  awarding  the  plaintiff  damages  for  the 
minor  injuries  of  which  he  complained,  if  they  found  against 
him  as  to  the  chief  injury  complained  of, — the  scrotal  hernia, — 
are  in  conflict  with  the  one  set  out  above,  an^  it  is  impossible 
to  determine  which  instruction  the  jury  obeyed.  We  cannot 
say  that  for  the  minor  injuries  plaintiff  was  entitled  to 
recover  no  more  than  nominal  damages.  On  the  contrary, 
the  jury  would  have  been  justified,  under  the  evidence,  in 
awarding  him  substantial  damages  on  account  of  the  alleged 
injury  to  his  side. 

Other  questions  argued  by  counsel  relate  simply  to  the 
order  of  the  trial,  and  will  not  be  likely  to  arise  on  a  retrial 
of  the  cause. 

For  the  error  pointed  out  the  judgment  will  be  reversed, 
and  the  cause  remanded. 

Keverskd. 
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1.  Praotioe  on  Appeal:  form  of  i 

The  circuit  court  has  both  probate 
a  proceeding  was  begun  for  the  a1I< 
istrator,  bat  by  subsequent  pleadir 
right  to  subject  certain  property  in 
payment  of  the  claim,  and  the  pan 
procedure,  submitted  the  case  as  \ 
facts,  held  that  the  court  had  jurii 
to  determine  all  questions  involved 
to  object  to  the  form  of  procedure. 

2.  Pension  Money:  exemption  i 

donee's  estate.  Where  a  woma 
it,  and  took  a  note  for  security,  anc 
occurred  prior  to  the  taking  effect  c 
ing  pension  money  from  execution, 
daughter,  held  that,  in  the  absence 
in  the  daughter's  hands  to  the 
mother's  estate. 

Appeal  from  Mari 

Tuesday,  0< 

Plaintiff  nled  a  claim  agj 
Swallow,  deceased  ot*  which 
Defendant  answered,  alleging  t 
estate  in  his  hands  with  which 
alleged  that  the  intestate,  durit 
certain  moneys  from  the  govej 
which  had  been  granted  as  a  p 
ties  contracted  by  her  husband 
of  the  government,  which  she  g 
alleged  that  said  moneys  were 
satisfaction  of  plaintiff's  claim, 
ing,  which  is  denominated  an 
which  he  alleged  that  the  monc 
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her  daugliter  were  given  by  way  of  gift  a  few  days  before 

death;  that  said  moneys  belonged  to  the  intestate  in  her 

a  right,  and  were  subject  to  seizure  for  the  satisfaction  of 

debts,  and  that  the  gift  was  in  fraud  of  the  rights  of  her 

ditors;  and  lie  prayed  that  defendant,  who  is  also   the 

irdian  of  the  daughter,  she  being  a  minor,  be  made  a  party 

encjant  in  that  capacity,  and  that  said  moneys  be  subjected 

the  payment  of  his  claim.     Defendant,  in  his  capacity 

h  of  administrator  and  guardian,  answered  the  pleading; 

I  the  cause  was  submitted  to  the  court  on  an  agreed  state- 

nt  of  facts,  and  the  court  entered  judgment  establishing 

claim,  and  subjecting  the  moneys  to  its  payment,  and 

m  that  judgment  defendant  appealed. 

^toney  Ayers  i&  Gamble,  for  appellant. 
M.  IT.  Baugh,  for  appellee. 

Jeed,  J. — The  agreed  statement  on  which  the  cause  was 
mitted  established  the  following  facts:  That  the  money 
juestion  was  granted  by  the  government  of  the  United 
tes  as  a  pension,  and  was  received  by  the  intestate  from 
government  after  the  death  of  her  husband,  on  account 
whose  disability  it  was  granted.  She  loaned  the  money 
3,  B.  Ayers,  and  took  his  note  for  the  amount.  A  few 
s  before  her  death  she  assigned  said  note  to  her  daughter, 
)  was  a  minor  and  defendant's  ward,  and  delivered  it  to  a 
•d  party  for  her  use  and  benefit.  She  died  on  the  fifth  of 
rch,  1884,  and  on  the  eleventh  of  the  same  month  defend- 
was  appointed  administrator  of  her  estate,  and  soon  after 
b  was  also  appointed  guardian  of  said  minor,  and  in  that 
acity  he  received  said  note,  and  retains  possession  of  it. 
intiff's  claim  is  for  an  indebtedness  contracted  by  the 
istate  after  she  received  the  money  from  the  government, 
before  the  gift  to  the  daughter,  and  it  was  filed  in  the 
uit  court  on  the  twenty-sixth  of  March,  1884;  and  unless 
[  note  can  be  subjected  to  its  payment  there  are  no  assets 
:he  estate  out  of  which  it  can  be  satisfied. 
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did  not  have  the  effect  to  exempt  pension  money,  after  it 
came  into  the  hands  of  the  pensioner,  from  seizure  for  the 
satisfaction  of  his  debts.  When  those  decisions  were  made 
there  was  no  statute  of  this  state  exempting  pension  money. 
Chapter  23  of  the  acts  of  the  Twentieth  General  Assembly  * 
was  subsequently  enacted.  This  statute  exempts  moneys  so 
received  while  in  the  possession  of  the  pensioner,  or  while 
deposited,  loaned  or  invested  by  him.  It  also  exempts  to 
the  pensioner  the  homestead  purchased  with  such  money; 
and  it  is  contended  that  the  money  in  question  is  exempt 
under  the  provisions  of  this  act.  It  is  apparent,  however, 
that  the  act  was  intended  solely  for  the  advantage  of  the 
pensioner.  It  exempts  the  money  or  property  from  seizure 
for  the  satisfaction  of  his  debts,  and  he  is  the  person  intended 
to  be  benefited  by  it.  As  stated  above,  the  intestate  died  on 
the  fifth  of  March,  188  i,  while  the  act  did  not  take  effect 
until  the  twenty-eighth  of  that  month.  It  is  clear  that  its 
provisions  can  in  no  manner  affect  the  money  or  property 
which  was  held  by  pensioners  who  had  died  before  the  enact- 
ment of  the  statute.  The  intention  to  exempt  such  money 
is  not  expressed  in  the  statute,  nor  can  it  be  inferred  from 
any  of  its  provisions.  The  question  whether  it  is  exempt 
must  be  determined  by  the  law  in  force  when  the  pensioner 
died,  and  in  the  present  case  it  was  not  exempted  by  any  law 
then  in  force. 

Affibmed. 


Wall,  Adm'b,  v.  The  Chicago  &  Northwestern  R'y  Co. 

1.  Statute  of  Limitations:  kesidence  tn  iowa:  rule  as  to  rail- 
road company.  ^  railroad  company  doing:  business  in  th'\9  state, 
though  incorpoiuted  elsewhere,  is  always  subject  to  notice  and  personal 
judf?ment  in  the  courts  o£  this  state,  and  hence  is  a  resident  of  this  state, 
within  the  meaning  of  the  statute  of  limitations,  and  it  may  rely  upon 
the  statute  in  bar  of  an  action  not  begun  within  the  time  limited  there* 
lor.    8ee  opinion  for  citation  of  authorities  pro  and  con. 
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be  amenable  to,  the  law  of  any  state  in  which  it  does  busi- 
ness, and  enters  into  contracts  and  obligations.  K  it  does 
business  in  any  state  other  than  that  in  which  it  was  incor- 
porated, it  will  be  presumed  to  have  assented  to  all  the  con- 
ditions imposed.  Railroad  Co.  v.  Harris^  12  Wall.,  81.  It 
sufficiently  appears  that  the  defendant  is  en^ged  in  the 
operation  of  a  railway  in  this  state,  and  this  it  is  authorized 
to  do  by  express  legislative  enactment.  Such  has  been  the 
policy  of  the  state  at  all  times  since  1855.  Chapter  159, 
Laws  Fifth  Greneral  Assembly;  Chapter  125,  Laws  1870; 
Code,  §§  1275, 1276, 1300.  Actions  may  be  brought  against 
railroad  corporations  doing  business  in  this  state,  including 
the  lessees,  companies  or  persons  operating  the  road,  in  any 
county  through  which  the  line  of  road  passes  or  is  operated. 
Code,  §  2582.  To  effectuate  the  object  of  this  statute,  it  is 
further  provided  that  in  such  action  "  service  may  be  made 
upon  any  agent  of  such  corporation  or  person,  wherever 
found,  or  upon  any  station,  ticket,  or  other  agent  of  such  cor- 
poration, or  person  transacting  the  business  thereof,  in  the 
county  where  suit  is  brought.  If  there  is  no  such  agent  in 
said  county,  then  service  may  be  had  upon  an  agent  thereof 
transacting  said  business  in  any  other  county."  Section 
2611.  We  are  authorized  to  take  judicial  notice  of  the  rec- 
ords of  this  court,  and  we  therefore  know  that  foreign  cor- 
porations doing  business  in  this  state  have  been  compelled, 
where  service  has  been  made  as  above  contemplated,  to 
respond  to  actions  commenced  against  them.  The  validity 
or  sufficiency  of  the  statute  to  effect  the  object  intended  hast 
not,  as  we  are  advised,  been  doubted. 

The  inquiry  therefore  seems  to  be  pertinent,  as  the  defend- 
ant has  been  at  all  times  subject  to  be  sued  in  the  courts  af 
this  state,  upon  what  theory  is  the  statute  of  limitations 
based,  what  is  its  effect,  and  what  is  the  meaning  of  "  non- 
resident," as  used  in  section  2533  of  the  Code?  It  was  held 
in  Penley  v.  Waterhotcsjej  1  Iowa,  498,  that  the  words  "out 
of  this  territory,"  in  the  statute  under  consideration  in  that 
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Ex  parte  Baldwin. 

)n8  as  a  defense.  See,  also,  Ex  parte  Schollen- 
5.,  369. 

med,  if  not  decided,  in  Koons  v.  Chicago  dk 
,  23  Iowa,  493,  and  Oohh.  v.  Illinois  GerU.  E*y 
1,  that  a  foreign  corporation  could  plead  the 
itations  as  a  defense.  It  was  held  in  Oloott  v. 
20  N.  T.,210,  that  a  foreign  corporation  could 
f  of  the  statute  of  limitations,  and  this  case 
in  Tioga  R,  R.  v,  Blosshurg  ds  C.  R.  i?.,  20 
tut  it  was  said  in  the  last  case:  "The  decis- 
ite  court)  upon  the  construction  of  the  statute 

us,  whatever  we  may  think  of  their  sound- 
l  principles."  Whether  the  New  York  stat- 
:Iall7  the  same  as  ours  we  are  not  certainly 
conceding  that  it  is,  we  do  not  think  the  cases 

the  correct  rule,  and  therefore  are  unwilling 

nt  of  the  circuit  court  is 

Affirmed. 


Ex  PARTE  Baldwin. 

,W:    JURISDICTION     IN     TWO   COUNTIES:     PRECEDEKCB. 

rl59  of  the  Code,  the  jurisdiction  of  a  crime  lies  in  either 
ies,  the  court  which  first  obtains  jurisdiction  of  the 
accused  retains  it  to  the  end,  to  the  exclusion  of  the  coart 
»unty,  even  thoug^h  he  may  have  been  indicted  first  in  such 


3al  Jrorn  Jefferson  District  Court, 

Tuesday,  October  12. 

PUS.  The  petitioner,  Baldwin,  was  in  the  cus- 
leriiF  of  Van  Bnren  county.  Upon  a  writ  of 
issued  by  the  district  court  of  Jefferson  county, 
ged  from  such  custody.     The  sheriff  appeals. 
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with  the  possible  result  of  being  twice  convicted  and  pun- 
ished, demands  the  recognition  of  the  rule.  It  is  in  accord 
with  the  familiar  rule  prevailing  everywhere,  that  where 
courts  have  concurrent  jurisdiction  the  court  whose  jurisdic- 
tion first  attaches  must  retain  the  case  for  final  disposition. 
Authorities  need  not  be  cited  to  support  this  familiar 
elementary  rule.  But  few  cases  are  or  can  be  cited  announc- 
ing the  rule,  doubtless  for  the  reason  that  it  is  rarely,  if  ever, 
disputed  or  doubted. 

The  court  first  acquiring  authority  over  the  accused  by 
his  arrest,  or  by  otherwise  obtaining  custody  of  his  person 
through  its  officers,  first  acquires  jurisdiction.  Tlie  finding 
of  an  indictment  does  not  confer  jurisdiction  of  the  person 
of  the  accused.  In  order  to  have  full  authority  in  the  case, 
the  court  must  have  jurisdiction  of  the  crime  and  jurisdic- 
tion of  the  person  of  the  accused.  The  district  court  of  Jef- 
ferson county  had  both.  It  therefore  had  jurisdiction — full 
jurisdiction — of  the  case,  and  while  possessed  of  such  juris- 
diction the  process  of  the  district  court  of  Van  Buren  county 
could  not  interfere  therewith. 

We  reach  the  conclusion,  from  which  we  see  no  way  of 
escape,  that  the  judgment  of  the  court  below  ought  to  be 

Affirmed. 


BoGEBS  &  Dewey  v.  Highland  kt  al. 

Chattel  Mortgage:  colts  op  mortgaged  mares:  ATTAcmNo 
CBBDIT0R3.  The  sucking  colts  of  mares  mortffaged  before  the  colt**  are 
foaled  are  covered  by  the  mortgage  until  they  are  weaned,  or  should  be 
weaned,  according  to  the  course  of  nature  or  the  custom  of  those  who 
Tai(>e  horses;  and  during  such  time  the  raortga^r  has  no  such  intervst 
in  them  as  to  rentier  them  subject  to  attachment  for  his  debii.  See 
opinion  for  authorities. 

Appeal  from  Guthrie  Circuit  Court. 

Tuesday,  October  12. 
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think,  18  not  only  supported  by  reason,  but  it  has  the  sanc- 
tion of  authority.  See  the  following  cases:  Winter  v. 
Zandphere^  42  Iowa,  471;  JPunk  v.  Paul^  64  Wis.,  35;  S. 
C,  24  N.  W.  Rep.,  419;  Hughes  v.  Graves,  1  Litt.,  (Ky.,) 
317;  Evans  v.  Merriken,  8  Gill  &  J.,  39;  Forman  v.  Proc- 
tor, 9  B.  Mon.,  121;  Fowler  v.  Merrill,  11  How.,  375  (396); 
Kellogg  v.  Lovely,  46  Mich.,  131;  S.  C,  8  N.  W.  Rep.,  699; 
Darling  v,  Wilson,  60  N.  H.,  59.  The  attaching  creditor  ac- 
quires through  his  attachment  no  higher  or  better  right  to  the 
property  seized  than  was  held  by  the  defendant  when  the  attach- 
ment was  levied,  unless  some  fraud  or  collusion  of  the  par- 
ties would  change  the  rights  of  those  concerned.  Thomas 
V,  nUlhonse,  17  Iowa,  67. 

It  follows  from  these  views  that  the  intervenor  held, 
under  his  mortgages,  the  right  of  possession  of  the  prop- 
erty. The  demurrer  to  his  petition  was  therefore  erroneously 
sustained. 

ReyebseDo 


The  State  v.  Jobdan. 


1.  Larceny:  evidence  explaining  possbssion:  hearsay.    The  words 

of  a  person  may  be  proved  by  one  who  heard  them,  where  the  speak- 
ing the  words,  and  not  the  truth  of  them,  is  the  material  question.  And 
so  a  person  charged  with  larceny  may  explain  his  possession  of  the 
stolen  property  by  showing  what  was  said  to  him  at  the  time  he 
acquired  possession.    State  v,  Kelly ^  57  Iowa,  647,  followed. 

2.  :  possession  as  bvidbncb  op  ouilt.  The  unexplained  posses- 
sion of  recently  stolen  property  is  a  circumstance  tending  to  show  guilt, 
but  it  may  be  overcome  by  other  evidence. 

Appeal  from  Sao  District  Court. 

Tuesday,  October  12. 

The  defendant  was  indicted  and  tried  for  the  crime  of  lar- 
ceny in  stealing  two  colts,  the  property  of  one  Stewart 
Ilaving  been  convicted,  he  appeals  to  this  court. 
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person  charged  with  larceny  may  explain  his  possession  of 
the  stolen  property  by  showing  what  was  said  to  him  at  the 
time  he  acquired  possession,  was  held  in  State  v.  Kelly ^  57 
Iowa,  647.  We  think  that  the  court  erred  In  excluding  the 
evidenoe. 

II.     The  court  in  one  of  its  instructions  said  to  the  jury: 

"If  it  [the  defendant's  possession]  has  not  been  explained  in 

_    a  manner  consistent  with  the  defendant's  inno- 

2. !  pos- 

dence  0?*^^^"  ©e^cc,  then  you  should  convict."  The  giving  of 
guilt.  |.jjjg   instruction   is  assigned   as  error.     In  our 

opinion,  the  instruction  cannot  be  sustained.  A  conviction 
does  not  necessarily  follow  from  the  fact  that  the  defendant 
was  found  in  the  recent  possession  of  stolen  proi>erty,  and  that 
the  possession  is  unexplained.  It  was  held  in  State  v.  Kelly ^ 
above  cited,  that  the  presumption  arising  from  possession 
may  be  overcome.  In  the  case  at  bar  the  defendant  testified 
that  he  saw  the  colts  for  the  first  time  in  Myers'  pasture, 
which  was  after  the  larceny.  Under  the  instruction  the  jury 
was  bound  to  convict  if  they  regarded  the  possession  as  un- 
explained, and  that,  too,  even  though  they  believed  the  defend- 
ant as  to  when  and  where  he  saw  the  colts  for  the  first  time. 
It  is  true  that  in  a  former  part  of  the  instruction  the  court 
said  that  the  recent  posse^^sion  by  the  defendant  of  stolen 
property,  if  unexplained,  is  a  circumstance  tending  to  show 
guilt;  but  the  court  did  not  say  that  it  is  only  that,  but  did 
virtually  hold,  before  the  instruction  was  concluded,  that  it 
was  evidence  of  guilt  not  to  be  regarded  as  overcome  by  any 
other  evidence  in  the  case. 

In  our  opinion,  the  judgment  must  be 

KSVSBSED. 
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amount  to  an  authority  to  sell  the  farm;  and  if  you  so  find, 
then  the  plain tiif  is  not  entitled  to  recover. 

"(5)  You  are  further  instructed  that  if  you  find  there  was 
no  relation  of  agent  and  principal  existing  between  this 
plaintiff  and  defendant,  and  you  further  find  that  said  pur- 
chaser was  brought  through  the  effort  of  this  plaintiff,  then 
the  plaintiff  is  entitled  to  recover." 

"We  think  these  instructions  are  contradictory,  and  well 
calculated  to  confuse  the  jury.  Taking  both  together,  it  is 
difficult  to  understand  the  legal  propositions  intended  to  be 
stated.  This  is  particularly  so  as  to  the  fourth  paragraph, 
and,  if  we  understand  its  meaning,  the  rule  announced  is 
erroneous.  We  understand  the  law  to  be  that  if  an  agent  or 
broker  is  employed  to  sell  property  at  a  stated  price,  and  he 
finds  a  customer  who  is  able  and  willing  to  take  the  property 
at  that  price,  and  upon  the  stated  terms,  he  is  entitled  to 
compensation,  whether  a  sale  is  effected  or  not.  McGavock 
V.  Woodliefy  20  How.,  221 ;  McArthur  v,  Slauson,  53  Wis., 
41;  S.  C,  9  K  W.  Rep.,  784.  Or,  if  the  undertaking  is  to 
simply  find  a  customer,  the  broker  will  be  entitled  to  com- 
pensation if  he  furnishes  a  purchaser  who  is  ready  and  will- 
ing to  buy,  and  to  whom  the  principal  makes  a  sale.  Iselin 
V.  Griffith,  62  Iowa,  668. 

Now,  we  understand  the  fourth  paragraph  of  the  charge 
to  mean  that  the  plaintiff  is  not  entitled  to  recover  if  he,  at 
the  request  of  the  defendant,  brought  him  a  customer  to 
whom  the  defendant  made  a  sale.  This,  under  the  evidence, 
must  be  what  the  court  meant,  or  the  instruction  is  meaning- 
less, and  not  applicable  to  the  evidence;  and  we  think  it  is 
erroneous  and  prejudicial. 

Kevbbsed. 


Digitized  by 


Google 


Digitized  by 


Google 


'  V 


512  SUPREME  COURT  OF  IOWA, 

Stem  y.  Kysonger. 

We  have  uniformly  held  that,  in  order  to  give  this  court 
jurisdiction  in  this  class  of  cases,  the  proper  certificate  must 
be  signed  by  the  trial  judge  at  the  terra  at  which  the  case  is 
tried.  Herahfield  v.  First  Nat,  BanJcy  39  Iowa,  699;  Lomax 
V.  Fletcher,  40  Id.,  705;  Base  v.  Wheeler,  49  Id.,  52.  The 
present  case  does  not  differ  materially  in  its  facts  from  the 
one  last  cited.  Following  the  rule  established  by  that  case, 
the  appeal  will  be 

Dismissed. 


Stem  v.  Nysongeb. 

1.  Statute  of  Frauds:  obal  bale  of  land:  price  paid  in  labob. 

The  statute  of  frauds  (Code,  §§  3663-4)  does  not  preclude  parol  evi- 
dence of  an  oral  contract  for  the  conveyance  of  land,  where  the  vendor 
has  received  the  consideration  therefor  in  the  services  of  the  vendee, 
under  the  terms  of  the  contract, — such  consideration  being  **  purchase 
money,'*  within  the  meaning  of  §  3665  of  the  Code.  (Compare  Derin 
r.  Himer,  29  Iowa,  297.) 

2. :  CONTRACT  NOT  TO  BE  PERFORMED  WITHIN  A  TEAR:  APPLICA- 
TION. That  provision  of  the  statute  of  irauds  (Code,  §  3664,  subd.  5) 
which  declares  parol  evidence  incompetent  to  establish  a  contract  not 
to  be  performed  within  one  year,  has  no  application  to  contracts  for  the 
creation  or  transfer  of  interests  in  real  estate.  (Sobey  v,  Brisbee^  20 
Iowa,  105,  followed.) 

3.  Speoiflo  Performanoe:  when  decreed:  evidence.  One  who 
seeks  in  a  court  of  equity  to  enforce  an  alleged  parol  contract  for  the 
conveyance  of  real  estate  must  establish  the  contract  by  clear  and 
unequivocal  evidence.  The  evidence  in  this  case  (see  opinion)  held 
sufficient. 

Appeal  from  Warren  Circuit  Court. 

Wednesday,  October  13. 

Action  in  equity  to  enforce  specific  performance  of  an 
alleged  contract  for  the  conveyance  of  real  estate.  The  cir- 
cuit conrt  entered  a  judgment  granting  the  relief  demanded. 
Defendant  appeals. 
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estate,  except  leases  for  a  term  not  exceeding  one  year,  or  any 
contract  which  is  nottobeperformed  within  one  year  from  the 
making  thereof.  It  is  insisted  that,  under  these  provisions,  the 
parol  evidence  is  incompetent.  The  evidence  in  the  case 
shows  without  any  doubt  that  plaintiff  continued  to  work 
for  defendant,  under  the  contract  between  them,  until  he 
became  twenty-one  years  old.  It  is  true  that  some  question 
was  made  by  defendant  as  to  whether  he  had  at  all  times 
worked  as  faithfully  as  he  contracted  to  do,  but  we  are  satis- 
fied by  the  evidence  that  there  has  been  a  substantial  per- 
formance by  plaintiff  of  his  undertakings  in  the  contract. 
It  is  provided  by  section  3665,  that  the  provision  of  the  pre- 
ceding section,  which  declares  that  parol  evidence  is  incom- 
petent to  establish  a  contract  for  the  creation  or  transfer  of 
an  interest  in  real  estate,  does  not  apply  "when  the  purchase 
money,  or  any  portion  of  it,  has  been  received  by  the  ven- 
dor;" and  it  was  held  in  Devin  v.  Jlimer^  29  Iowa,  297, 
that  the  term  "  purchase  money, "  as  used  in  that  section, 
means  the  consideration  received,  in  whatever  form  it  exists. 
As,  therefore,  defendant  has  received  the  consideration  for 
his  undertaking  in  the  contract,  the  parties  are  not  precluded, 
by  the  provision  in  question,  from  showing  by  parol  what 
the  real  nature  of  thia  agreement  was;  and  in  Sohey  v,  Bris- 
heCy  20  Id.,  105,  it  was  held  that  the  provisions  which  declare 
2. :  con-  parol  evidence  incompetent  to  establish  a  con- 
fa™  performed  tract  which  is  not  to  be  performed  within  one 

within  a  year:  ,  ^        .  n        i 

application,     year  bas  no  application  to  contracts  for  the  crea- 
tion or  transfer  of  interests  in  real  estate. 

II.  The  rule  undoubtedly  is  that  one  who  seeks,  in  a 
court  of  equity,  to  enforce  an  alleged  parol  agreement  to  con- 
3.  spKciFTc  vey  real  estate,  must  establish  the  contract  by 
rviienTe^"^^*  clear  and  unequivocal  testimony.  We  think 
deuce.  '  plaintiff  has  met  the  requirements  of  this  rule 
in  the  present  case.  It  is  shown  without  dispute  that 
defendant  purchased  the  land  in  question  some  four  years 
after  plaintiff  entered  his  pervice.     Plaintiff  testified  that,  a 
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hetween  him  and  plaintiff  had  been  modified  in  the  res] 
alleged,  and  that  he  had  agreed  to  give  plaintiff  the  1 
instead  of  the  team  for  his  services.  On  other  occasions 
spoke  of  the  land  as  belonging  to  plaintiff,  and  at  o 
times  he  stated  that  he  had  purchased  it  for  him, 
intended  to  give  it  to  him.  The  evidence  leaves  no  dc 
in  onr  minds  that  there  was  an  express  agreement  bet\^ 
the  parties  that  the  original  contract  should  be  modified 
the  respect  alleged,  and  that  tlie  services  rendered  by  pla 
iff,  after  this  agreement,  were  rendered  with  the  expecta 
on  his  part  that  the  land  wonld  be  given  himinconsidera 
thereof,  and  that  defendant  accepted  them  upon  the  sj 
understanding.  Upon  the  facts  proved  there  can  be 
doubt  of  plaintiff's  right  to  judgment  for  the  specific 
formance  of  the  agreement. 

Affirmei 


Mabkham  v.  Thb  Bublington  Ins.  Co. 

Agent:  unauthorizbd  bxht  by:  principal  not  bound  by  j 
KENT  AND  SALE  TaBREUNDBR.  The  powet  of  an  agent  to  con 
in  the  name  of  his  principal  do88  not  include  by  implication  the  p 
to  bring  suit  npon  the  contract.  Accordingly,  if  it  be  conceded 
plainkiff  ratified  the  conduct  of  his  father  in  procuring  a  certain  p 
of  fire  insurance  in  plaintiff  *8  name,  yet  plaintiff  is  not  bound  by  a  j 
ment  for  costs  against  him  in  an  action  upon  the  policy  direjt'^d  h 
father,  but  not  authorized  by  hVra;  and  a  sheriff's  deed  for  land  so 
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satifi^tion  of  such  judgment  phoold  have  been  set  aside  upon  proof  of 
the  facts. 

Appeal  from  Franklin  District  Court. 

Wednesday,  October  13. 

Action  in  equity  to  set  aside  a  judgment  and  execution 
sale  and  sheriff's  deed.  The  court  dismissed  the  plaintiff's 
petition,  and  he  appeals. 

J.  H.  Scales^  for  appellant. 

Newman  cfe  Blake  and  J.  M,  Hemingway^  for  appellee. 

Adams,  Cu.  J. — In  1881  an  action  was  brought  in  the 
name  of  this  plaintiff,  John  Markham,  against  this  defend- 
ant, to  recover  upon  a  policy  of  fire  insurance.  Afterwards 
the  action  was  dimissed,  and  the  costs  of  the  action,  amounting 
to  eighty-nine  dollars  and  some  cents,  were  taxed  against  the 
plaintiff,  and  judgment  was  rendered  therefor.  An  execu- 
tion was  issued,  and  the  land  in  question,  being  an  improved 
farm  of  eighty  acres,  in  Franklin  county,  was  sold  and  bid 
in  by  the  defendant;  and,  after  the  expiration  of  the  time  of 
redemption,  the  defendant  obtained  a  sheriff's  deed.  The 
action  is  brought  to  set  aside  that  deed,  and  also  the  judgment, 
as  being  a  cloud  upon  the  title.  The  plaintiff's  prayer 
for  relief  is  based  upon  the  alleged  ground  that  he  was  not 
a  party  to  the  action  in  which  the  judgment  was  rendered, 
for  the  reason  that  he  never  brought  tiie  action  nor  au- 
thorized any  one  to  bring  it  for  hira,  and  had  no  knowl- 
edge of  it  until  after  the  property  in  question  had  been 
sold.  The  attorney  who  brought  the  action  is  J.  H. 
Scales,  and  it  is  shown,  beyond  question,  that  the  person  who 
employed  him  was  Stephen  Markham,  the  plaintiff's  father. 

About  1878  the  land  in  question  was  bought  of  one 
Hrutke,  and  the  deed  was  executed  to  John  Markham,  the 
plaintiff.     The  defendant  contends,  however,  that  it  was  in 
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fact  bought  by  Stephen  Markham,  and  pai 
that  the  plaintiff  has  in  fact  no  beneficial  ii 
and  cannot,  for  that  reason,  maintain  this  a 
opinion  the  evidence  shows  otherwise.  T 
Markham,  is  a  wealthy  farmer,  residing  in 
and,  while  the  evidence  shows  that  his  fal 
not  at  the  time  of  the  purchase  of  the  fan 
means,  he  does  not  appear  to  have  had  mu< 
health.  John,  according  to  his  testimoE 
think  it  is  successfully  contradicted,  purchi 
his  own  money,  at  his  father's  request,  an 
tion  that  his  father  and  mother  should  o< 
port  themselves  from  it,  while  they  should 
understanding,  the  father  and  mother  mov 
cultivated  it,  and  for  the  most  part  paid  1 
living  there  the  agent  of  the  defendant  co 
Stephen,  the  father,  to  be  the  owner  of  the 
him  to  take  a  policy  of  insurance  upon  the 
father  agreed  to  do.  The  policy  was  madt 
Markham,  who  appeared  from  the  deed  1 
the  property,  and  who  the  agent  of  the  ^ 
was  the  person  making  the.  application; 
the  fact  that  the  name  of  the  latter  was  St 
fact  that  he  was  not  the  grantee  in  the 
was  paid  for,  as  we  understand,  by  St 
he  supposed  that  the  policy  ran  to  him 
appear.  He  could  neither  read  nor  write,  ai 
seems  probable  that  he  intrusted  the  wL 
agent,  and  had  no  definite  idea  as  to  how  t 
be  done,  and  perhaps  never  knew  as  to  wl 
the  policy  as  the  insured.  He  did  not,  it 
son  as  to  what  had  been  done  in  the  ma 
and,  according  to  the  testimony  of  the  pi 
think  is  not  successfully  contradicted,  the  1 
that  a  policy  liad  been  issued  in  his  name  i 
dition  of  the  judgment  and  the  execution  g 
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After  the  loss,  Stephen  carried  the  policy  to  Mr.  Scales, 
and  asked  him  to  collect  the  insurance.  Scales,  beliaving  it 
necessary  to  bring  an  action,  proceeded  to  do  so,  and,  of 
course,  brought  it  in  the  name  of  the  insured  as  shown  by 
the  policy.  It  appears  also  that  he  believed  that  the  person 
employing  him  was  the  insured,  and  that  his  employer's 
name  was  John  Markham.  The  defendant* insists  that,  while 
it  may  be  true  th^t  the  plaintiff  did  not  personally  employ 
Scales,  he  did  authorize  his  employment  through  his  father* 
as  his  agent. 

The  question  in  the  case,  then,  is,  did  Stephen  have  auth- 
ority, as  the  agent  of  the  plaintiff,  to  cause  an  action  to  be 
brought  upon  the  policy?  In  answer  to  this  question  we 
have  to  say  that  we  think  that  the  evidence  fails  to  show  that 
he  did.  It  is  true  that  the  plaintiff  testified,  on  cross-exam- 
ination, as  follows:  "I  heard  he  had  the  house  insured  in  my 
name.  I  approved  of  it."  But  we  do  not  think  that  this 
shows  authority  to  bring  the  action.  The  act  of  Stephen  in 
taking  insurance  in  the  plaintiff's  name,  and  paying  for  it 
himself,  did  not  impose  any  burden  upon  the  plaintiff.  Why 
should  he  not  approve  of  it.  But-  that  is  quite  a  different 
thing  from  embarking  in  what  might  be  expensive  and  fruit- 
less litigation.  Besides,  there  is  no  evidence  of  approval  of 
the  insurance,  or  knowledge  of  it,  until  after  these  costs  were 
made  by  the  commencement  and  dismissal  of  the  action.  It 
seems  to  us  that  it  would  be  a  strange  doctrine  to  hold  that 
Stephen  was  authorized  to  commence  the  action  by  reason  of 
the  mere  fact  that  subsequent  to  the  action  the  plaintijQT 
approved  the  act  of  obtaining  the  insurance.  But  the  case 
would  not  be  different  if  the  plaintiff  had,  before  the  com- 
mencement of  the  action,  approved  the  act  of  obtaining  the 
insurance,  or  had  expressly  authorized  it  in  advance.  The 
power  of  an  agent  to  contract  in  the  name  of  his  principal 
does  not  include  by  implication  the  power  to  bring  an  action 
upon  the  contract.  It  requires,  oftentimes,  the  profoundest 
judgment  to  be  able  to  determine  correctly  when  to  engage 
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in  litigation,  and  when  to  avoid  it,  and  such  pow 
conferred  upon  agents  by  implication  under  ordinar 
stances.  Some  other  matters  are  relied  upon  as 
authority,  but  none  of  them  are  of  any  more  si^ 
than  the  one  above  referred  to. 

Now,  if,  as  we  hold,  the  action  upon  the  po 
brought  without  the  plaintiffs  a^uthority,  and  wi 
knowledge  or  consent,  the  judgment  against  him  fo 
void,  and  the  sale  and  deed  made  under  it  are  v( 
think  that  the  plaintiff  was  entitled  to  a  decree  as  p 

Re^ 


Oabl  v.  Thb  Gbangee  Coal  Co. 

Contract:  mining  lease:  bbbach  of:  damages.  Defenc 
lessee  of  coal  land,  agreed  to  commence  work  as  soon  as  ] 
and  to  mine  coal  from  plaintiff's  land  by  June  1, 1885,  prov 
was  foand  a  workable  vein  of  ^ood,  merchantable  coal,  ai 
case,  to  pay  plaintiff  a  certain  monthly  royalty  agreed  upon 
was  in  fact  found  upon  the  land  by  any  one,  and  defendant  i 
an  effort  to6nd  any;  and  whether  there  was  any  coal,  or  a  wo 
of  coal,  upon  the  land,  though  alleged  in  the  petition  to  re 
breach  of  the  contract,  was,  in  the  nature  of  the  case,  a  mer< 
conjecture.  Held,  that,  since  no  coal  had  been  found,  there 
recovery  on  account  of  delendont's  failure  to  mine  and  pay  n 
that  for  the  failure  to  prospect  for  coal,  the  existence  of 
unknown,  nothing  more  than  nominal  damages  could  be  recc 

Practice:  judgment  notwithstanding  verdict.  Whei 
returns  a  verdict  for  substantial  damages  for  plaintiff,  whe 
titled  to  only  nominal  damages,  it  is  reversible  error  for  t 
sustain  a  motion  for  judgment  for  the  defendant  notwithst 
verdict.  A  motion  for  new  trial  is  the  proper  remedy  in  e 
Watson  V.  Van  Meter,  43  Iowa,  76,  distinsruished. 

Appeal  from  Keokuk  Circuit  Court. 
Wednesday,  October  13. 
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Action  on  a  lease,  and  to  recover  damages  for  a  failure  to 
perform  the  conditions  of  tiie  lease.  Trial  by  jury.  Ver- 
dict for  the  plaintiff  for  $28.75.  Upon  motion  of  the  defend- 
ant judgment  was  rendered  for  it  notwithstanding  the  ver- 
dict.    The  plaintiff  appeals. 

Ed.  Jackaon  and  Sampson  <&  Brown^  for  appellant. 

MacJcey  <&  Fonda  and  G.  D.  Woodin^  for  appellee. 

Seevebs,  J. — The  petition  and  amendment  thereto  state 
that  in  April,  1884,  the  parties  entered  into  a  contract  in 
1.  contract:  w^i^^^gj  which  is  made  a  part  of  the  petition, 
breiSf  ^ou^'  whereby  the  plaintiff  leased  to  the  defendant 
dapiages.  certain  described  land  for  the  purpose  of  raining 
coal  thereon,  and  that  defendant  agreed,  if  there  was  a  work- 
able vein  of  good,  merchantable  coal  on  said  land,  to  mine 
coal  thereon,  commencing  the  iirst  day  of  June,  1885,  and 
thereafter  pay  the  royalty  agreed  upon;  that  there  is  a  worka- 
ble vein  of  good,  merchantable  coal  on  said  land,  and  that,  if 
defendant  had  commenced  mining  the  same  at  the  time  agreed 
upon,  and  worked  said  mine  with  reasonable  diligence,  as  it 
was  legally  bound  to  do  under  said  contract,  it  would  have 
mined  coal  therefrom,  so  that  the  royalty  thereon,  at  the  con- 
tract price,  due  plaintiff  July  20tli,  would  have  amounted  to 
the  sum  of  $250,  and  that  the  royalty  due  plaintiff  in  August, 
1885,  would  have  been  $250;  but  that  defendant,  disregard- 
ing the  said  obligation,  failed  and  neglected  to  commence 
work  on  said  land  as  soon  as  practicable,  (as  it  had  agreed  to 
do,)  and  in  ftipt  failed  to  commence  work  at  all  thereon,  to 
the  damage  of  the  plaintiff  in  tlie  sum  of  $500.  The  con- 
tract, made  apart  of  the  petition,  contains  this  provision: 
**It  is  further  understood"  that  the  defendant  "agrees  to 
commence  work  as  soon  as  practicable,  and  will  mine  coal 
from"  theplaintift^'s  land  "by  June  1,  1885,  pi'oviding  there 
is  found  a  workable  vein  of  good,  merchantable  coal."  The 
defendant   pleaded   a   general  denial    and  a  counter-claim. 
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Upon  the  corning  in  of  the  verdi 
the  defendant  moved  the  court  to 
render  judgment  in  its  favor  n 
upon  the  ground  that  it  was  not 
coal  had  been  <'found,"  or  that  c 
ordinary  diligence,  skill  and  jud 
find  coal.  Did  the  court  err  in  s 
question  we  are  required  to  deter 

It  sufficiently  appears  that  no 
the  defendant  failed  to  commence 
and  the  defendant  agreed  to  pay  tl 
was  "found  a  workable  vein  of  g< 
is  clear,  therefore,  that  this  action 
ages  sustained  by  the  failure  of 
coal  and  pay  the  royalty.  Now, 
ages?  It  is  stated  that  there  is 
chantable  vein  of  coal.  But  it  d 
been  found.  It  is  well  known  thi 
of  the  land,  in  some  instances,  8( 
others  the  distance  is  less.  Its  e: 
whether  it  can  be  profitably  worl 
uncertain.  As  it  does  not  appea: 
by  actually  boring  or  excavating 
in  the  petition  that  there  exists 
immaterial,  because  it  is  physical 
such  fact  exists.  No  reliance  y 
placed  on  such  a  statement. 

Besides  this,  the  defendant  onl 
a  workable  vein  of  merchantabl 
the  parties  evidently  understood 
effort  the  defendant  failed  to  m; 
under  the  petition,  that  it  did  m 
commence  work  as  soon  as  pra 
assume,  a  question  for  the  jurj 
elapsed  when  this  action  was  c 
coal  under  the  surface  of  the  le 
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been  in  no  respect  damaged  by  this  failure  of  the  defendant. 
Certain  it  is  that  none  has  been  found,  and  on  this  condition 
only  did  it  agree  to  pay.  *No  provision  is  made  in  the  lease 
as  to  what  the  rights  of  the  parties  would  be  in  case  the 
defendant  failed  to  prospect  for  coal.  The  contingency  that 
has  occurred  might  have  been  provided  for,  but  it  was  not. 
Under  the  contract,  we  think  a  simple  failure  to  prospect  for 
coal,  the  existence  of  which  is  unknown,  will  not  entitle  the 
plaintiff  to  substantial  damages,  but  that,  at  most,  he  is 
entitled  to  nominal  damages  only;  and  this  we  think  he  is 
entitled  to  recover,  and  that  a  technical  cause  of  action  is 
stated  in  the  petition.  As  the  jury  found  a  verdict  in  favor 
of  the  plaintiff  for  substantial  damages,  did  the  court  err  in 
rendering  judgment  for  the  defendant?  We  think 
notw?th"iaDd-  *'^^^  question  must  be  answered  in  the  aflBrma- 
iDg  verdict,  ^.j^^^  f^^  ^^^  reason  that,  under  the  statute,  it  is 
only  when  the  petition  fails  to  show  that  the  plaintiff  is 
entitled  to  any  relief  that  judgment  on  the  finding  of  a  jury 
in  his*  iavor  can  be  arrested.  Code,  §§  2650,  2842,  2843, 
2859.  When  the  verdict  is  excessive,  a  motion  for  a  new 
trial  is  the  only  remedy. 

It  has  l;>een  held  that  we  would  not  reverse  a  case  when 
the  court  erred  in  refusing  a  new  trial  when  the  party  was 
•  entitled  to  recover  nominal  damages  only.  Watson  v.  Van 
*  Meter,  43  Iowa,  76.  This  case  is  distinguishable  from  that, 
because  in  the  former  the  verdict  was  in  favor  of  the  defend- 
ant. Here  the  plaintiff  is  clearly  entitled  to  judgment  in  his 
favor  unless  the  verdict  is  set  aside  for  some  sufficient  reason. 
This  has  not  been  done;  and  when  such  a  motion  is  made, 
and  comes  on  for  hearing,  it  would  be  competent  for  the  court 
to  give  the  plaintiff'  the  option  of  taking  a  judgment  for  a 
nominal  amount.  However  this  may  be,  it  is  sufficient  for 
the  present  to  know  that  the  court  erred  in  rendering  judg- 
ment for  the  defendant. 

Eevebsed. 
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Thb  "Williams  Habvestbb  Co.  v. 

1.  Agents  BALE  OF  machines:  bbeach  of  conti 

EYiDENCB.  Where  the  principal  agreed  to  use  its 
machines  to  its  agent  as  fast  as  ordered,  held  that 
the  agent,  in  an  action  to  recover  for  a  breach  of  t 
that  he  had  sold  five  machines,  in  the  absence  of  i 
dence  that  he  had  ordered  them,  or  that  his  princ 
best  efforts  to  furnish  such,  if  any,  as  had  been  ord 

2.   :  :    RECOVERY    FOR    SALES    NOT    WIT 

such  case,  where  the  contract  provided  that  the  age 
**to  such  persons  only  as  are  known  to  be  responsil 
tation  for  the  payment  of  their  debts,''  held  that 
recover  compensation  for  sales  made  on  credit  to  pei 
such  as  were  contemplated  in  the  contract. 

Appeal  froTTh  Wright  Circuit  ( 

"Wednesday,  October  13. 

Action  upon  an  account.      The  defend 
there  was   anything  due  from   him,   and 
ter-claim.     There  was  a  trial  to  a  jury,  and 
raent  were  rendered  for  the  defendant.     The 

Prouty  <&  Taft,  W.  T.  B.  Humphrey 
Smithy  for  appellant. 

Nagle  <&  Birdsall,  for  appellee. 

Adams,  Ch.  J. — I.  The  defendant  was, 
of  January,  1884,  appointed  by  the  plaini 
1.  AOKNTrsaie  the  sale  of  its  harvesters  and  1 

of  macliines: 

tract^b  "^^^oi'  ^^^®  ^^7  ^^^  parties  entered  int 
deiioo.^^*"  tract  in  which  the  rights  and  o 
parties  were  set  forth  with  considerable  fn 
the  provisions  of  the  contract  is  in  these  W( 
first  party  [being  the  plaintiff  herein]  agrees 
efforts  to  complete  and  ship  all  machines  1 
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after  ordered,  but  shall  not  be  held  responsible  to  said  agent 
for  failure  to  furnish  machines  where  the  demand  exceeds 
the  supply." 

One  item  of  the  counter-claim  made  by  the  defendant  is  for 
$225,  being  the  damages  alleged  to  have  been  sustained  by 
reasoli  of  the  failure  of  the  plaintiff  to  furnish  five  machines. 
The  defendant  was  allowed  to  testify,  against  the  objections 
of  the  plaintiff,  that  he  sold  five  machines,  and  the  allowance 
of  such  evidence  is  assigned  as  eri'or.  In  our  opinion,  the 
court  erred.  The  plaintiff  did  not  agree  to  furnish  five  machines, 
nor  any  other  specific  number.  The  plaintiff  agreed  to  use 
its  best  efforts  to  furnish  the  machines  that  should  be  ordered. 
But  there  is  neither  averment  nor  evidence  that  the  defend- 
ant ordered  five  machines,  nor  that  the  plaintiff  did  not  use 
its  best  efforts  to  furnished  such  machines,  if  any,  as  were 
ordered. 

II.  The  plaintiff  asked  the  court,  in  substance,  to  instruct 
the  jury  that  the  defendant  could  not  recover  for  sales  made  un- 

2  . .    lessmadewithinthe  terms  of  the  contract.  Thisin- 

llwIrnVviih'  struction  the  court  refused  to  give,  and  the  refusal  is 
ill  contract,  assigned  as  error.  In  our  opinion,  the  instruction 
should  have  been  given.  If  the  evidence  had  shown  that  the 
sales  were  made  within  the  terras  of  the  contract,  we  might  per- 
haps have  been  justified  in  sa^'ing  that  the  refusal  to  instruct 
as  asked  was  without  prejudice.  But  the  contract  .provides 
that  sales  upon  credit  should  be  made  ''to  such  persons 
only  as  are  known  to  be  responsible,  and  of  good  reputation 
for  the  payment  of  their  debts."  The  evidence  shows  that 
at  least  a  part  of  the  sales  were  made  on  credit,  and  we  see 
no  evidence  as  to  the  character  of  the  persons  to  whom  they 
were  made. 

In  our  opinion,  the  judgment  of  the  circuit  court,  must  be 

Eeyeesed. 
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The  District  Township  of  Graut  v.  BoUes. 

__j 

Seevers,  J. — The  only  error  assigned  which  we  deem   it 
necessary  to  determine  is  whether  the  court  erred  in  making 
a  compulsory  reference,  and  this  depends  on  the  question 
whether  this  is  an  action  at  law  or  in  chancery.     The  third 
count,  which  is  based  on  the  award,  is  clearly  an   action  at 
law.     There  is  not  a  single  element  which  pertains  to  the 
jurisdiction  of  equity  involved  in  the  determination  of  the 
issue  formed  on  such  count.     It  is  equally  clear,  we  think, 
that  the  other  issues  are  such  as  obtain  in  actions  at  law. 
It  is  sought,  in  the  first  and  second  counts,  to  recover  for 
money  which  the  defendant,  as  treasurer  of  the  plaintiff, 
received  and  converted  to  his  own  use.     This,  clearly,  to  oui 
minds,  does  not  present  issues  which  ever  have  been  recog- 
nized as  cognizable  in  equity.     There  is  a  clear  distinction 
between  this  case  and  Blair  Town  Lot  and  Land   Co.  v. 
Walker^  50  Iowa,  376.     In  this  case,  under  the  first  two 
counts,  all  the  plaintiff*  has  to  establish  in  order  to  recover  is  ■ 
the  amount  of  money  received  by  the  defendant,  and   hie 
failure  to  account  therefor.     The  issues  are  exceedingly  sim- 
ple,— much  more  so  than  in  MoMartin  v.  Bingham^  27  Id., 
234:  and,  following  that  case,  we  think  the  court  erred  in 
referring   it,  and    thereby   depriving  the   defendant   of  the 
riglit  of  trial  by  jury,  to  which,  under  the  constitution,  he  is 
entitled.     The  statute  now  in  force  is  substantially  the  same 
as  when  the  case  last  cited  was  determined.     We  therefore 
deem  it  unnecessary  to  state  the  reasons  at   length    upon 
which  our  conclusion  is  based,  deeming  it  sufficient  to  say 
that  the  ground  is  fully  covered  by  the  opinion  in   said  case. 
A  reference  to  it  is  therefore  all  that  is  required. 

Keyebsed. 
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Raridan  v.  The  Central  Iowa  R*y  Co. 


Rabidan  V.  The  Centbal  Iowa  R'y  Oo. 

1.  Praotioe  on  Appeal:  point  once  decided  not  reviewed 

point  once  decided  in  a  case  will  nofc  be  reviewed  on  a  second  appe 

2.  :  VERDICT  ON  conflicting  evidence.    The  verdict  of  a 

which  is  not  without  some  support  in  the  evidence,  will  not  be 
turbcd  in  this  court. 

3.  Negligence:  dutv  to  avert*  damages:  rule  not  applica 

One  who  has  sa£fered  damages  in  consequencd  of  the  failure  of  an( 
to  perforin  some  act  which  he  was  under  obligation  to  perform,  is 
entitled  to  recover  therefor,  if,  by  the  exercise  of  reasonable  car 
might  have  prevented  the  injury;  but  where  the  plaintiff,  relyin 
the  defendant  to  do  its  duty  in  constructing  certain  cattle-guards,  ^ 
it  failed  to  do,  thereby  lost  a  crop  of  grass  designed  for  fall  and  w 
pasture,  held  that  he  could  not  be  defeated  in  his  action  to  recove 
the  fact  that  he  might,  had  he  anticipated  defendant's  failure, 
made  the  grass  into  hay,  and  thus  avoided  the  damages  which  he  f 
to  recover, 

4.  Evidence:  value  of  corn-stalks:  competency.    One  who 

tifies  that  he  knowa^  the  valu }  of  CDrn-stalks  for  winter  piisture  ii 
neighborhood  does  not  thereby  show  himself  competent  to  testi: 
the  value  of  such  ^talki  on  a  farm  nine  milej  distant. 

5. :  estjppel:  statements  in  pleading  withdrawn.    A  ] 

is  bound  by  the  statemants  aad  admissions  contained  in  tiie  pleac 
on  which  he  tries  his  cause;  and  when  a  pleading  is  withdrawn,  it 
be  introduced  in  evidence  against  the  pleader;  but  as  evidence  i 
such  force  and  effect  only  as  any  oiher  written  statement  of  facts  i 
by  him;  and  he  may  show  that  admissions  contained  in  it  were  i 
inadvertently  or  by  mistake. 

6.  Hailroads:  no  cattls-guards:  loss  of  pasture:  measuri 
damages:  evidence.  In  an  action  to  recover  for  loss  of  pa 
through  the  neglect  of  defendant  to  construct  cattle-guards,  the 
was  properly  instructed  that  while  the  plaintiff  could  not,  unde 
issue,  recover  the  cost  of  herding  his  cattle  upon  the  exposed  pas 
yet,  if  the  herding  was  rendered  necessary  by  the  failure  of  thede 
ant  to  construct  the  cattle-guards,  the  necassary  cost  of  such  hei 
might  be  considered  in  determining  how  much  less  the  pasturag 
worth  than  it  would  have  been  had  the  guards  been  constructec 
maintained. 

Appeal  from  Jasper  Circuit  Court. 
"Wednesday,  October  13. 
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Baridan  v.  The  Central  Iowa  R'y  Co. 

On  the  first  of  November,  1882,  the  defendant  took  pos- 
session of  and  began  to  operate  a  railroad  whicli  had  been  pre- 
viously constructed  through  plaintifiPs  farm.  Said  farm  was 
divided  by  a  public  highway,  and  the  land  on  each  side  of 
the  highway  was  fenced.  The  railway  was  constructed 
through  both  inclosures,  but  cattle-guards  were  not  constructed 
either  at  the  outside  lines  of  the  farm,  or  at  the  lines  between 
the  inclosures  and  the  highway,  until  about  one  year  after 
defendant  commenced  to  operate  the  road.  Plaintiff  brought 
this  action  to  recover  damages  on  account  of  defendant's  failure 
to  construct  and  maintain  cattle-guards  at  those  points  during 
the  winter  of  1882  and  1883.  He  alleges  in  his  petition  that, 
when  the  railroad  was  constructed,  gaps  were  made  in  the 
fences  inclosing  the  land,  and  that,  owing  to  defendant's 
failure  to  close  said  gaps  with  cattle-guards,  the  land  was  left 
open  to  the  incursions  of  trespassing  stock,  and  he  was  not 
able  to  keep  his  own  cattle  thereon,  and  in  consequence 
thireaf  he  lost  the  use  of  the  land  during  the  time  named; 
and  that  a  portion  of  the  land  was  covered  with  heavy  grass, 
and  another  portion  was  covered  with  corn-stalks,  which 
would  have  been  valuable  for  winter  pasturage  if  he  had  been 
able  to  keep  his  cattle  upon  it.  There  was  a  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. 

J.  II.  Blair,  A.  (7.  Daily  and  D.  Ryan,  for  appellant. 

Alanson  Clark,  for  appellee. 

Reed,  J. — I.  After  verdict  defendant  moved  the  court  to 
arrest  judgment  thereon  on  the  grounds  that  no  cause  of 
1.  pRACTicB  action  was  stated  in  the  petition,  and  that  the 
poiu?once  damages  sought  to  be  recovered  were  remote  and 
reviewed!^  Speculative.  Before  answering,  it  assailed  the 
petition  by  demurrer  on  the  same  grounds.  On  an  appeal 
from  the  order  of  the  circuit  court  sustaining  the 
demurrer,  this  court  held  that  a  cause  of  action  was  stated  m 
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Raridan  Vi  The  CentrsQ  Iowa  R'y  Co. 


.  recover  for  the  loss  of  the  grass,  if,  by  a  trifling  outlay,  he 
could  have  prevented  such  loss.     That  one  who  has  suffered 
damages  in  consequence  of  the  failure  of  another  to  j>erform 
some  act  which  he  was  under  obligation  to  perform  is  not 
f  entitled  to  recover  therefor,  if,  by  the  exercise  of  reasonable 

care  or  diligence,  he  might  have  prevented  the  injury,  is  cer- 
tainly true.  We  are  of  the  opinion,  however,  that,  under 
the  established  facts,  this  rule  is  not  applicable  to  this  partic- 
ular phase  of  the  case.  The  evidence  shows  that  the  grass 
could  not  have  been  cut  and  made  into  hay  after  the  month 
of  September.  Indeed,  we  suppose  that  this  is  a  fact  within 
the  knowledge  of  all  men,  and  of  which  the  courts  would  take 
judicial  notice.  Plaintiff  at  that  time  determined  that  he 
could  not  cut  the  grass,  but  would  pasture  it  later  in  the  sea- 
son. He  had  the  right  to  assume  that  the  cattle-guards 
would  be  put  in  in  proper  time  to  enable  him  to  so  use  it 
The  duty  to  construct  and  maintain  them  is  imposed  by  stat- 
ute, (Code,  §  1288,)  and  plaintiff  was  not  required  to  act  on 
the  assumption  that  that  duty  would  uot  be  performed. 
When  defendant  commenced  to  operate  the  road  on  the  first 
of  November,  it  assumed  the  performance  of  that  duty,  and 
was  under  obligation  to  perform  it  immediately,  or,  at  least, 
within  a  reasonable  time.  Its  wrong  consists  in  the  fact  that 
it  did  not  perform  it.  When  it  ne^5lected  to  perform  the  duty 
in  such  time  as  to  enable  plaintiff  to  make  the  use  of  his 
property  he  had  intended,  he  was  under  obligation,  of  course, 
to  use  all  reasonable  diligence  to  prevent  the  injury.  But, 
clearly,  defendant  is  not  to  he  exempted  from  liability  for 
the  injury  caused  by  its  negligence  because  plaintiff  did  not 
anticipate  that  it  would  refuse  to  perform  the  duty  imposed 
upon  it  by  law,  or  make  provision  in  advance  against  the 
consequence  of  such  refusal.  The  action  of  the  circuit  court 
in  excluding  the  evidence  is  clearly  right. 

IV.     Defendant  introduced  a  witness  who  testified  that 
he  lived  eight  or  nine  miles  from  plaintiff^s  place,  and  that 
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Baridan  v.  The  Central  Iowa  R'y  Co. 

mined  by  the  jury.  "We  think,  therefore,  that  the 
rt  rightly  refused  the  instructions  asked, 
le  circuit  court  instrncted  the  jury  that  while 
►uld  not,  under  the  issue,  recover  the  cost  of  herd- 
ing his  cattle,  yet  if  the  herding  was  rendered 
necessary  by  the  failure  of  defendant  to  construct 
the  cattle-guards,  the  necessary  cost  thereof  might 
be  considered  in  determining  how  much  less  the 
wras  worth  than  it  would  have  been  if  the  cattle- 
been  maintained.  We  think  the  instruction  is  cor- 
eld  on  the  former  appeal  (65  Iowa,  640)  that  the 
plaintiffs  damages  was  the  difference  between  the 
B  pasture,  in  the  condition  in  which  the  inclosures 
Y  defendant,  and  what  its  value  would  have  been  if 
guards  had  been  maintained.  We  held,  also,  that 
uld  not  recover  for  any  portion  of  the  injury  which 
lave  prevented  by  reasonable  care.  The  evidence 
►ngly  to  prove  that  the  loss  of  substantially  all  of 
Lge  could  have  been  prevented  only  by  herding  the 
it.  In  herding  them,  plaintiff  did  what  was  nec- 
3  Oone  in  oider  to  save  any  portion  of  it.  The  cost 
I'ji^  was  therefore  a  proper  matter  to  be  consid- 
jterraining  its  value.  The  value  of  the  portion 
d  necessarily  be  as  much  less  than  it  would  have 
)  guards  had  been  maintained  as  it  would  cost  to 

3  found  no  errors  in  the  record,  and  the  judgment 

Affibiced. 


Digitized  by 


Google 


■:;,l-',l'. 


•■■WVW^^^IS'JRWB.*'  '"?r^ 


OCTOBER  >  TERM,  188C.  533 

Wood  V.  Farmer  et  al. 


"Wood  v.  Fabmee  bt  al. 

School  District :  power  of  subdistrict  to  vote  school-house  tax  :  I  22  ^[ 
,C0DE,  §  1778.  Under  §  1778  of  the  Code,  a  subdistrict  in  a  district  "^^ 
township  has  the  power,  at  its  annual  meeting  of  electors,  to  vote  a  tax  129  732 
to  be  raised  in  the  subdistrict  for  school-house  purposes,  in  addition  to  t)9  5331 

the  tax  voted  under  §  1717,  par.  3,  of  the  Code,  by  the  electors  of  the        .  ^^    \j 
whole  district  township  at  their  annual  meetinir;   and  when  such  tax         140      7il 
has  been  voted  in  a  subdistrict,  it  is  the  duty  of  the  directors  of  the  die- 
trict  township  to  certify  it  to  the  board  of  supervisors,  to  the  end  that  they 
may  lev]^ the  same;  and  manc^amu^  will  lie  to  compel  the  directors  to 
perform  such  duty. 

NUMBER  OF  SCHOOL-HOUSES  IN  SUBDISTRICT.    There  is  nothingf 


in  the  statute  limiting  subdistricts  to  one  school-house. 
:  STATE  superintendent:  decision  of  final.    The  decision  of 


the  superintendent  of  public  instruction  on  questions  of  facts  arising  on 
appeals  tried  before  him  is  final. 


4.  :    ordering  tbrh  of  school:   power  of  district  court. 

Where  the  superintendent  of  public  instruction  ordered  the  directors  of 
a  district  township  to  provide  three  months'  school  to  be  held  in  a  sub- 
district  in  the  summer  of  18S5,  the  district  court  had  no  authority,  in  a 
mandamus  proceeding  brought  after  that  time,  to  direct  a  term  of 
school  to  be  held  in  the  subdistrict. 

5.  ^School  Directors:   liability  for  errors:    dahaobs.      School 

directors  are  not  liable  to  a  tax-payer  in  damages  for  errors  on  their  part 
in  the  performance  of  the  duties  of  their  office,  where  it  is  not  shown 
that  they  have  acted  in  bad  faith. 

Appeal  from  Poweshiek  District  CovH. 

Thursday,  October  14. 

Mandamus  to  compel  the  officers  of  a  district  township 
to  levy  a  tax  to  be  expended  in  building  a  school-house  in  a 
subdistrict,  and  to  maintain  an  additional  school  in  a  village 
situated  in  the  subdistrict.  There  was  a  judgment  requiring 
the  tax  to  be  levied.     Both  parties  appeal. 

Haines  <&  Lymati^  for  plaintiff. 

Thos.  A.  Cheshire^  for  defendants. 
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Wood  V.  Farmer  et  al. 

Beck,  J. — I.  The  petition  alleges  that  the  plaintiff  is  a 
resident  and  taxpayer  of  subdistrict  No.  7,  in  the  district 
township  of  Pleasant,  having  children  of  lawful  age  to 
attend  school.  He  lives  in  a  village  which  is  one  and  a  quar- 
ter miles  from  the  school-house.  He  alleges  that  his  child- 
.  ren  are  too  young  to  go  the  distance  required  to  attend  the 
school  kept  in  the  school-house.  It  is  further  shown  that 
the  electors  of  the  subdistrict,  at  their  regular  annual  meet- 
ing on  the  second  day  of  March,  1885,  voted  that  the 
amount  of  $800  was  required  to  build  an  additional  school- 
house  in  the  village.  This  action  was  certified  to  the  next 
annual  meeting  of  the  electors  of  the  district  township,  who 
refused  to  vote  the  tax  for  $800,  as  determined  by  the 
electors  of  the  subdistrict,  and  the  directors  refused  to  certify 
the  tax  to  the  board  of  supervisors,  for  the  reason  that  the 
notice  required  by  law  had  not  been  given  for  the  meeting 
of  the  electors  of  the  subdistrict,  and  that  the  meeting  did 
not  continue  a  sufiicient  length  of  time  to  allow  all  of  the 
electors  to  vote  upon  the  resolution  adopted  by  the  meeting. 
They  also  refused  to  establish  a  school  in  the  village. 

The  plaintiff  appealed  to  the  county  superintendent,  who 
affirmed  the  action  of  the  directors  in  refusing  to  certify  tlie 
tax  to  the  board  of  supervisors,  on  the  ground  that  the 
meeting  of  the  electors  of  the  subdistrict  had  not  continued 
for  the  time  required  by  law;  but  reversed  the  action  refus- 
ing to  establish  a  school  in  the  village,  and  ordered  that  a 
school  should  be  maintained  in  the  village  for  three  months 
during  the  summer  of  1885. 

Both  parties  appealed  to  the  superintendent  of  public  instruc- 
tion, who  reversed  the  decision  of  the  county  superintendent  so 
far  as  it  held  that  the  directors  were  authorized  to  refuse  to 
certify  the  tax  to  the  supervisors  of  the  county,  and  affirming 
the  decision  ordering  the  school  be  kept  in  the  village. 
The  plaintiff  prays  that  a  laandamus  may  be  issued  compel- 
ling the  directors  to  perform  the  acts  required  by  the  decision 
of  the  superintendent  of  public  instruction. 
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Wood  V.  Fanner  et  al. 

the  district  township,  at  an  annual  meeting,  *'  to  vote  a  tax, 
not  to  exceed  ten  mills  on  the  dollar  in  any  one  year,  for  the 
purchase  of  grounds  and  construction  of  the  necessary 
school-houses  for  the  district,"  etc.,  "for  the  payment  of  debts 
contracted  for  the  erection  of  school-houses." 

The  board  of  directors  certify  to  the  supervisors  of  the 
county  the  amount  voted,  who  levy  a  tax  upon  the  district 
necessary  to  raise  it.  It  will  be  seen  that  the  district  docs 
not  levy  the  tax, — it  simply  determines  the  amount  to  be 
raised;  and  it  will  be  observed  also  tliat  the  tax  is  upon  the 
whole  district.  The  section  above  quoted  directs  that  the 
tax  so  levied  shall  be  apportioned  among  the  several  subdis- 
tricts  in  accord  with  equity  and  justice,  taking  account  of 
the  sums  before  levied  upon  the  subdistricts  for  the  same 
purpose. 

It  will  be  at  once  seen  that  a  subdistrict  is  dependent  upon 
the  vote  of  the  whole  district  for  the  amount  it  may  raise  and 
expend  for  school-houses.  But  the  subdistrict  may  require 
a  sum  greater  than  that  apportioned  to  it  from  the  tax  levied 
by  the  supervisors,  and  it  may  be  the  wish  of  the  electors 
to  build  a  more  costly  house  than  could  be  erected  by  the 
expenditure  of  the  amount  apportioned  to  it  by  the  directors, 
or  it  may  need  two  houses,  thus  requiring  a  larger  sum  of 
money  than  its  share  of  the  avails  of  the  tax.  Now,  if  the 
subdistrict  cannot  direct  or  authorize  the  levy  of  an  addi- 
tional tax,  it  cannot  gratify  its  desires  or  supply  its  necessi- 
ties in  this  regard,  but  must  content  itself  with  expending 
just  the  amount  of  money,  and  no  more,  which  it  obtained 
under  the  vote  of  the  electors  of  the  district.  But  the 
section  quoted  provides  for  just  the  condition  of  things 
referred  to,  by  requiring  the  directors  to  certify  to  the 
supervisors  an  amount  required  by  the  subdistrict  in 
excess  of  the  sum  apportioned  to  it  out  of  the  tax  voted  by 
the  electors  of  the  whole  district,  and  by  requiring  the  super* 
visors  to  levy  that  amount  upon  the  subdistrict. 

Here  is  power  conferred  to  levy  a  tax  for  an  amount  to  be 
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determined  by  the  electors  of  the  subdistrict.     The  law 
implication,  bestows  authority  upon  the  subdistrict  to 
the  amount  re:iuired  by  it  in  excess  of  the  amount  awa 
out  of  the  sum  voted  by  the  electors  of  the  district.     Ui 
this  authority  is  possessed  by  the  subdistrict,   the  direc 
and  supervisors  cannot  exercise  the  authority  conferrec 
the  section  quoted.     It  is  a  familiar  rule  of  the  law 
authority  to  do  an  act  implies  authority  to  do  all  other 
necessary  to  be  done  in  executing  the  power  conferred, 
law  will  always  presume  the  existence  of  authority  to  do 
incidental  and  necessary  to  the  discharge  of  lawful  po 
This  rule,  doubtless,  applies  to  the  case  where  an  office 
corporation  is  authorized  and  directed  by  statute  to  rais 
expend   money   to  the  amount  and  in  the    manner   t( 
determined  by  another  officer  or    another    corporation 
organization.      Such  officer,  corporation  or  organizatio 
incidentally  clothed  with  authority  to  act  in  the  manner 
templated  by  the  statute;  otherwise  the  principal  authc 
conferred  by  the  statute,  and  its  pui-poses,  would  be  null 
and  defeated.     The  courts  will   always  construe  a  statui 
that  express  power  conferred  thereby  will  be  upheld,  anc 
plain  purposes  effectuated.     We  therefore  find  in  the  sec 
quoted  authority  conferred  by  implication  upon  the  ele( 
of  the  subdistrict  to  vote  a  sura,  to  be  expended  in  the 
struction  of  a  school-house,  in  excess  of  the  amount  v 
by  the  electors  of  the  district  township. 

III.  It  is  insisted  that,  as  the  subdistrict  had  a  scl 
house,  it  cannot  erect  another.      We  find  nothing  in 

statute  declarins:  that  the  subdistricts  shall  < 

2. :  mim-  ^ 

iwf^isk/sub-  '^*^^'®   ^^^   ^^^  house.      Each    may    have    r 
***"'^^^-  than  one  school.     Code,  §  1727.     If  it  be  n( 

Bary,  in  order  to  maintain  more  that  one  school  in  a  sul 
trict,   to   build  another  house,  the  authority'  to  erect 
implied  from   the  authority  to   maintain   more    than 
school. 

IV.  The  question  whether  the  subdistrict  did   vot 
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;  state 


raise  a  sum  for  a  school-house,  and  other  questions 
ent-^decfs^^^^^  ^^  ^^^^  arising  upon  defendant's  appeal,  were 
of  final.  determined    by    the    superintendent   of    public 

instruction,  and  his  decision  thereof  is  final.     We  cannot 

review  it.     Code,  §  1835.  • 

V.  The  plaintiff  complains  on  his  appeal  of  the  action  of 
the  district  court  in  failing  or  refusing  to  order  a  school  to  be 
4^ :order-  ^^^^  ^^  ^^^  village.     The  county  superintendent 

Bcioofnwwer  made  an  order  directing  that  a  school  might  be  held 
?ourt'^  for  three  months  in  the  summer  of  1885.  The 
superintendent  of  public  instruction  affirmed  this  order.  But 
when  this  case  was  commenced  in  the  district  court,  the  time 
for  the  school,  as  prescribed  by  the  judgment  of  the  superin- 
tendent of  public  instruction,  had  passed.  His  order,  there- 
fore, could  not  have  been  enforced  by  the  district  court.  We 
know  of  no  authority  possessed  by  the  court  to  fix  another 
time  for  the  school.  The  circumstances  may  have  so  changed 
that  a  school  was  not  required.  At  all  events,  the  issue  in 
the  case  did  not  raise  any  question  as  to  a  school  at  another 
time.  The  district  court,  therefore,  rightly  sustained  a 
demurrer  tothe  petition  based  upon  this  ground. 

VI.  The  plaintiff  claims  $200  damages  in  his  petition, 
and  introduces  evidence  showing  the  expenses  incurred,  and 
5.  sPHooL         value  of  his  time  lost,  in  prosecuting  his  appeals 

lilibiii^yVor      from  the  action  of  the  directors   of  the  district 
ages.  *  township,    and    the   county  superintendent,  and 

the  amount  paid  by  him  for  the  tuition  of  his  children.  The 
district  court  allowed  no  part  of  his  claim  for  damages.  We 
think  the  decision  correct.  There  is  nothing  authorizing 
the  conculsion  that  the  decision  and  acts  of  the  defendants 
were  not  done  in  good  faith,  and  in  an  honest  attempt  to  dis- 
charge their  duties.  They  were  not  prompted  by  a  spirit  of 
opi)ression.  They  are  therefore  not  liable  to  plaintiff  for  the 
losses  or  expenses  incurred  by  him  by  reason  of  their  action. 
We  have  disposed  of  all  questions  pi-esented  in  the  case 
The  judgment  of  the  district  court  is 

Affirmed. 
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Coon  v.  MoOorm. 

1.  Appeal  to   Supreme  Court:   di 

Where  an  appeal  to  the  supreme  court 
aedeas  bond  given,  conditioned  for 
appealed  from  in  case  it  is  affirmed* 
want  of  prosecution,  this,  in  eflfect,  a 
judgment,  and  renders  the  makers  of  t 

Appeal  from  Polk  C 

Thursday,  Ootc 

Action  on  a  aujpefsedeas  or  app< 
rendered  for  the  plaintiff,  and  the 

Nugent  &  Gibbs^  for  appellants 

M.  D,  McHenry^  for  appellee. 

Seevers,  J. — The  petition  sta 
plaintiff  recovered  a  judgment  in 
the  defendant  McCormack,  which 
supreme  court,  and  superseded  the 
bond  sued  on,  which  is  in  the  stat 
tioned  that  the  appellant  will  ^'  sa 
judgment         *         *  *  ^ 

shall  be  aflSrmed,  and  any  judgr 
supreme  court  may  render,  or  ord< 
said  court."  The  petition  further 
liaving  failed  to  prosecute  his 
the  plaintiff  *  *  * 
said  judgment,  and  dismiss  the  app 
court  did  dismiss  the  appeal,  an< 
failed  to  pay  the  judgment  appeal 
ment  was  asked.  The  defendant  s 
in  substance  admitted  the  materi; 
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alleged  that  the  supreme  court  neither  affirmed  nor  reversed 
the  said  judgment,  *  *  »  ^^1;  dismissed  said 
appeal,  with  judgment  for  costs  against  said  defendant;"  and 
that  they  have  paid  the  judgment  rendered  by  the  supreme 
court,  and  therefore  have  fully  complied  with  the  conditions 
of  said  bond.  To  this  answer  the  plaintiff  demurred,  on  the 
ground  that  the  dismissal  of  the  appeal  was  equivalent  to  an 
affirmance  of  the  judgment.  The  demurrer  waa  sustained, 
and  we  are  required  to  determine  whether  or  not,  in  so  doing, 
the  court  erred. 

II.  The  effect  of  the  appeal  and  supersedeas  was  to  sus- 
pend process  on  the  judgment,  and  prevent  the  plaintiff  from 
enforcing  it  until  the  appeal  was  disposed  of.  The  supreme 
court  neither  affirmed  nor  reversed  the  judgment,  but  dis- 
missed the  appeal.  The  judgment  therefore  remained  in  full 
force,  and  the  legal  effect  of  the  dismissal  was  to  affirm  the 
judgment  of  the  circuit  court.  The  word  "affirm,"  as  used 
in  the  statute  and  bond,  should  not  be  construed  in  a  narrow 
and  strictly  technical  sense,  but  a  broad  and  comprehensive 
meaning  should  be  attached  thereto;  that  is  to  say,  if  the 
legal  effect  of  the  dismissal  is  to  affirm  tlie  judgment,  then 
the  latter  includes  the  former,  and  both  mean  the  same  thing. 
It  will  be  conceded  that  there  may  be  cases  where  a  disnaissal 
would  not  amount  to  an  affirmance,  as  when  an  appeal  has 
not  been  perfected  by  the  service  of  the  requisite  notice.  But 
when  the  appeal  has  been  perfected,  and  it  is  dismissed  by 
the  supreme  court,  the  ordinary  rule  and  effect  is  that  it 
amounts  to  an  affirmance,  and  he  who  asserts  the  contrary 
must  plead  and  establish  such  fact.  This  the  defendants 
have  failed  to  do.  On  the  contrary,  it  sufficiently  appears 
that  the  appeal  was  duly  perfected,  and  on  motion  of  the 
plaintiff  was  dismissed. 

There  is  incorporated  in  the  record  what  purports  to  be 
the  motion  made  in  the  supreme  court,  but  we  cannot  see 
how  it  legitimately  forms  a  part  of  the  record  in  this  case, 
it  is  not  referred  to  in  the  pleadings  filed  by  either  party, 
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Adams,' Cii.  J. — The  plaintiff  averred  in  his  petition,  in 
substance,  that  there  was  an  ordinance  of  the  city  providing 
for  the  appointment  of  a  city  engineer;  that  by  the  ordinance 
it  was  made  the  duty  of  the  engineer,  when  required  by  any 
person  so  to  do,  to  fix  and  determine,  according  to  the  plat 
of  the  city,  the  corners  of  any  lot  within  the  city  where  the 
grade  of  the  street  had  been  established,  and  to  fix  a  stake  at 
each   corner,   on   the  front   and   rear   of   the   lot,  marking 
thereon  the  number  of  feet  or  inches  the  tops  of  such  stakes 
are  above  or  below  the  grade,  and  to  charge  for  such  lot  so 
surveyed  and  marked  by  him  the  sum  of  two  dollars,  to  be 
paid  by  the  party  applying;  that  the  plaintiff  was  the  owner 
of  a  lot  in  said  city,  on  which  he  had  a  dwelling-house,  front- 
ing on  Seminary  street,  on  which  street,  for  several  years 
prior  thereto,  the  grade  had   been  established  by  the  city, 
and  the  surface  of  the  street  already  cut  down,  leaving  the 
plaintiff's  dwelling-house  several  feet  above  the  street,  so 
that  he  was  compelled  to  erect  a  retaining-wall  on  three  sides 
of  the  lot;  and,  in  order  to  ascertain  the  grade  of  the  street 
so  as  to  construct  the  wall    in    accordance   therewith,  the 
plaintiff  applied  to  the  then  city  engineer  to  determine  the 
grade,  and  fix  the  stakes  for  that  purpose;  and  the  city  engin- 
eer, as  required  by  the  ordinance,  made  a  survey,  and  set 
stakes  at  the  corners  of  the  lot,  but  did  not  mark  on  the 
stakes  the  number  of  feet  or  inches  the  tops  of  the  stakes 
were   above   or  below  the  established   grade,  but   verbally 
directed  plaintiff  to  build  his  wall  to  correspond  with  the 
tops  of  the  stakes,  which  he  said  indicated  the  established 
grade  of  the  street;  that  thereafter,  relying. upon  the  grade 
given  by  the  engineer  as  the  established  grade  of  the  street, 
the  plaintiff  built  a  retaining  wall  on  three  sides  of  the  lot, 
placing  the  foundation  of  the  same  on  the  line  level  indicated 
by  the  city  engineer,  as  the  established  grade;  that  thereafter 
the  city,  without  notice  to  the  plaintiff,  cut  down  the  surface 
of  the  street  in  front  of  the  lot  three  feet  below  the  level 
giveaby  the  city  engineer  as  the  grade  of  the  street,  and  to 
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which  level  the  plaintiff  had  already  constracted  his  retain- 
ing walls  at  an  expense  of  $150,^ and  that  the  lot  was  dam- 
aged to  the  extent  of  $300. 

The  question  presented  is  as  to  whether  these  averments 
show  a  liability  on  the  part  of  the  city.  In  answer  to  the 
question,  we  have  to  say  that  we  think  that  they  do  not.  It 
seems  to  be  conceded  by  the  appellant's  counsel  that  the  city 
is  not  liable  for  the  negligence  or  want  of  skill  of  the  city 
engineer  in  the  performance  of  a  duty,  the  benefit  of  which 
is  to  accrue  solely  to  an  individual,  and  not  to  the  city  in  its 
corporate  capacity.  "We  may  add  that  the  rule  as  thus  con- 
ceded is  well  established.  Maxmilian  v.  Mayor^  62  N.  Y., 
160;  McCarty  v.  Bauer ^  3  Kan.,  237;  Dill.  Muu.  Corp.,  (3d 
Ed.),  §  978. 

But  the  position  of  appellant's  counsel  is  that  the  duty 
which  the  city  engineer  in  this  case  undertook  to  perform 
was  for  the  benefit  of  the  city  in  its  corporate  capacity.  They 
base  their  position  upon  the  fact  that  the  city  has  the  power 
to  establish  grades,  and  is  interested  in  the  establishment  of 
grades. 

But  this  was  not  a  case  of  an  establishment  of  a  grade. 
It  is  the  case  of  a  mere  report  of  a  grade  already  established. 
The  city  in  its  corporate  capacity  cannot  be  said  to  be  inter- 
ested  in  the  correctness  of  such  report.  Possibly,  as  a  mat- 
ter of  tiiste,  retaining  walls  should  be  built  somewhat  with 
reference  to  the  established  grade.  But  the  plaintiff  was 
not  bound  to  so  build  them.  He  was  at  liberty  to  build 
them  as  his  own  taste,  convenience  or  ability  seemed  to  him 
to  render  proper.  The  duty  in  question,  then,  was  due  sim- 
ply to  the  plaintiff.  His  counsel,  though  conceding  the  rule 
of  law  as  above  laid  down,  proceed  to  cite  Kobe  v,  Minne- 
apolis^ 22  Minn.,  163,  and  Dayton  v,  Pease^  4  Ohio  St.,  81 
(06.)  But  these  were  cases  where  the  city  engineer  was 
engaged  in  making  a  corporate  improvement. 

In  our  opinion,  the  demurrer  to  the  plaintiff's  petition 
was  rightly  sustained. 

Affirmed. 
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The  State  v.  Stereenberg. 

1.  Criminal  Law:  intoxicatinq  liquors:  fobher  acquittal. 
Where  defendant  had  been  acquitted  upon  an  ioformation  before  a  jus- 
idoe  of  the  peace,  charging  him  with  selling  whiskey  and  stomach  bit- 
ters on  or  about  the  first  day  of  August,  1884,  and  the  trial  proceeded 
upon  the  understanding  that  it  included  all  offenses  for  sales  of  intox- 
icating liquor  up  to  and  including  said  August  first,  held  that,  on  a  sec- 
ond information  charging  the  sale  of  an  intoxicating  mixture  called 
''dandelion  bitters,'*  it  was  error  to  allow  evidence  of  any  sales  of  soch 
mixture  during  the  time  covered  by  the  first  information,  and  to  instnict 
the  jury  that  a  prosecution  for  such  sales  was  not  barred  by  the  former 
acquittal. 

Appeal  from  Hardin  District  Court. 

Thursday,  October  14. 

On  the  twentieth  day  of  August,  1884,  the  defendant  was 
convicted,  before  a  justice  of  the  peace,  under  an  informa* 
tion  which  charged  him  with  the  crime  of  selling  whisky, 
alcohol,  and  mixed  liquors  called  "Dandelion  Bitters,"  in 
iolation  of  law.  A  judgment  of  a  fine  was  rendered, 
and  the  defendant  appealed  to  the  district  court.  A  trial 
was  there  had,  which  resulted  in  a_ verdict  against  the  defend- 
ant, and  a  Judgment  on  the  verdict,  and  he  now  appeals  to 
this  court. 

Huff  c&  Pillsbury^  for  appellant. 

A.  J.  Bakery  Attorney -general,  for  the  State. 

Adams,  Oh.  J. — ^The  defendant  entered  a  plea  of  not 
guilty,  and  also  a  plea  of  former  acquittal.  The  latter  plea 
showed  that  on  the  fourth  day  of  August,  1884,  the  defend- 
ant was  tried  before  one  Block,  a  justice  of  the  |)eace,  under 
an  information  charging  the  same  offense,  and  was  acquitted. 
The  evidence,  however,  showed  that  the  information  under 
which  the  defendant  was  tried  before  Justice  Block  charged 
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him  only  with  selling  whisky  and  stomach  bitters,  and  the 
time  laid  was  on  or  about  the  first  day  of  August,  J  884. 
The  parties  stipulated  that  the  trial  before  Justice  Block  on 
the  fourth  day  of  August,  1884,  included  all  offenses  for 
sales  of  intoxicating  liquor  up  to  and  including  August  1, 
1884,  and  it  is  not  denied  that  on  that  trial  the  defendant 
was  acquitted.  The  state,  however,  was  allowed  to  prove  in 
the  present  action,  against  the  objections  of  the  defendant, 
the  sales  of  dandelion  bitters  during  the  months  of  June  and 
J  uly  previous.  The  court  also  gave  an  instruction  in  these 
words:  "You  are  instructed,  as  a  matter  of  law,  that  the 
former  acquittal  is  not  a  bar  to  this  prosecution;  and,  if  you 
find  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant,  at  any  time  within  one  year  next  before  August 
4,  1884,  sold  to  John  Deemer  any  dandelion  bitters  in  this 
county,  and,  by  the  same  degree  of  proof,  that  such  dandelion 
bitters  were  intoxicating,  that  they  were  capaWe  of  being 
used  and  were  sold  to  be  drank  as  a  beverage,  he  is  guilty  of 
the  charge,  and  you  should  so  say  in  your  verdict." 

In  allowing  evidence  of  the  sales  of  dandelion  bitters  dur- 
ing the  time  covered  by  the  former  information,  and  in  giv- 
ing the  instruction  above  set  out,  the  court  evidently  pro- 
ceeded upon  the  theory  that  dandelion  bitters  were  not  stom- 
iich  bitters  within  the  meaning  of  the  former  information. 
But  the  evidence,  we  think,  shows  that  the  names  "stomach 
bitters"  and  " dandelion  bitters "  do  not  have  very  precise 
meanings.  With  what  propriety  the  name  "stomach  bitters" 
could  be  applied  to  a  mixture  containing  dandelion  does  not 
very  clearly  appear,  nor  is  it  necessary  to  determine.  We 
regard  the  matter,  so  far  as  this  case  is  concerned,  controlled 
by  the  stipulation  above  set  out.  The  former  trial  was 
understood  as  including  all  offenses  for  sales  of  intoxicating 
liquors.  It  must,  then,  have  been  understood  as  including 
all  offenses  for  the  sale  of  dandelion  bitters,  where  the  same 
contained  such  an  amount  of  intoxicating  liquor  that  tho 
sale  constituted  an  offense,  and  it  must,  wo  think,  have  been 
YoL.  LXIX— 35 
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understood  that  evidence  of  such  offenses  was  admissible 
under  the  charge  of  sales  of  stomach  bitters.  If  the  state, 
in  the  former  trial,  put  so  broad  a  construction  upon  the 
words  '*8tomach  bitters,"  and  was  allowed  to  proceed  under 
such  construction,  it  seems  to  us  that  the  state  cannot  now 
properly  be  allowed  to  deny  the  correctness  of  its  own  con- 
struction, and  proceed  to  try  the  defendant  over  again  for 
offenses  for  which  there  was  an  attempt  to  convict  him,  but 
of  which  he  was  acquitted. 

In  our  opinion,  then,  the  court  erred  in  allowing  evidence 
of  sales  of  dandelion  bitters  during  the  time  covered  by  the 
former  iqformation. 

Reversed. 


.Pitt's  Sons  Manitf'g  Co.  v.  Beed. 

1.  Tax  Deed :  who  mat  not  qubstion.  The  plaintiff  in  this  case  soagfat 
to  quiet  his  alleged  patent  title  to  the  land  in  question  as  against  defend- 
ant's tax  title,  on  the  ground  that  the  tax  title  was  void  on  account  of  a 
fraudulent  combination  among  the  bidders  at  the  tax  sale;  but,  as 
plaintiff  failed  to  show  that  either  it,  or  the  persons  under  whom  it 
claims  title,  had  title  to  the  land  at  the  time  of  the  tax  sale,  ?ield 
that  it  could  not  question  the  validity  of  the  tax  title.  (Code,  §  897; 
Varnum  v,  Shuler,  ante,  92.) 

Appeal  from  Franklin  Circuit  Court. 

Thursday,  October  14. 

Action  in  equity  to  quiet  in  plaintiff  the  title  to  eighty 
a'jres  of  land.  The  petition  alleges  that  plaintiff  is  the 
absolute  owner  of  the  land,  and  that  defendant  makes  some 
claim  thereto  adverse  to  plaintiff.  The  answer  denies  that 
plaintiff  is  the  owner  of  the  property,  and  sets  up  title 
thereto  in  defendant  under  a  tax  deed  executed  by  the  treas- 
urer of  Franklin  county;  and  in  a  cross-petition  defendant 
asked  that  his  title  under  the  tax  deed  be  quieted.     Plaintiffs 
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in  reply,  alleged  that  said  tax  < 
that  there  was  a  fraudulent  agi 
the  sale  under  which  the  deed 
not  bid  against  each  other,  and 
as  the  different  tracts  of  land 
bidding  on  the  same  tract,  and 
bid  off  in  pursuance  of  this 
prayed  that  the  deed  be  cancels 
court  entered  judgment  in  ace 
petition  and  reply.     Defendan 

J,  M,  Hemingway^  for  app 

D.  TT.  Ilenley^  for  appellee. 

Reed,  J. — Plaintiff  introdu 
prove  the  allegation  in  the  rep 
tion  and  agreement  by  the  bid( 
against  each  other.     They  fail( 
evidence  which  tends  in  any 
they,  or  the  person  under  whoi 
the  land  at  the  time  of  sale, 
of  the  Code,  that  "  no  person 
the  title  acquired  by  a  treasure 
that  he,  or  the  person  under  w 
to  the  property  at  the  time  of 
ion  it  is  very  clear  that  plaint 
under  the  proofs  offered  by  the 
V.  ShuleVy  ante^  92. 

The  judgment  of  the  circui 
the  cause  remanded,  with  direc 
missing  plaintiff's  petition,  ai 
title  to  the  property  under  the  ] 
at  defendant's  election,  such  ju( 
court. 
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1.  Practice  on  Appeal:  defective  abstract.  This  court  cannot  say 
that  the  trial  court  erred  in  taking  a  criminal  case  from  the  jury  for 
want  of  evidence  on  the  part  of  the  state,  when  the  evidence  is  not 
shown  by  the  record. 

Appeal  from  Kossuth  District  Court. 

Thursday,  October  14. 

Indictment  for  breaking  and  entering  a  car  belonging  to  a 
railway  company,  witli  intent  to  steal  property.  Trial  by 
jury,  and,  under  the  direction  of  the  court,  the  jury  found 
the  defendant  not  guilty,  and  judgment  was  accordingly  ren- 
dered.    The  state  appeals. 

No  appearance  for  either  party. 

Seevers,  J. — Why  this  case  is  here  we  are  at  a  loss  to  con- 
ceive. We  have  before  us  a  transcript  which  contains  the 
indictment,  proceedings  of  tlie  court  during  the  trial,  and  a 
motion  for  a  continuance  tiled  by  the  state.  We  infer  that 
the  court  directed  the  jury  to  find  for  tlie  defendant  because 
the  evidence  was  insufficient  to  warrant  a  conviction.  As 
the  evidence  is  not  before  us,  it  is  obvious  we  cannot  say 
that  the  court  erred.  The  motion  was  filed  after  the  jury 
was  sworn,  and  after  evidence  had  been  introduced  on  the 
part  of  the  state.  We  have  looked  into  the  affidavit  ou 
wliich  the  motion  is  based,  and  we  tliink  the  court  rightly 
held  that  it  was  insufficient  to  entitle  the  state  to  a  continu- 
ance, or  to  introduce  the  witness  referred  to  in  the  affidavit, 
conceding  that  the  state  asked  it  to  do  so.  ^ 

Affirked. 
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1.  Instructions:  refetitic 
an  instruction  asked  when 
tion  given. 


Z.  :   NOT  WARBANTED  B 

to  the  jury  a  fact  of  which 

3.  Assault  with  Intent  to  ] 

fact  that  the  prosecutrix  foi 
walking:  slowly  alonj?  the  i 
ping  by  the  wayside  to  gi 
approached,  with  private  p 
sition  to  her.  She  did  not 
prove  that  she  was  willing 

4.  Evidence:  false  in  one 

APPLICABLE.  The  rule  th 
tionally  testified  falsely  in 
credited,  does  not  apply  wh 
his  testimonjT  and  that  of  c 
lars,  disclosing  only  a  litt 
both. 

5.  Assault  with  Intent  tc 

oifense  of  asf^ault  and  batt( 
sault  with  intent  to  commit 
pursuit  with  intent  to  comii 

6.  Instruction :  too  vavorj 

is  too  favorable  to  the  app< 

7.  Practice:  disaoreehent 

TION.  Where  the  jury,  ha 
and  it  was  found  that  they 
the  testimony  as  a  reason  f 
of  the  conflict,)  held  that  i1 
instruct  them  as  follows:  * 
points  in  their  recollection 
sarily  militate  against  the  c 
a  failure  of  observation  or 
captiously  or  unreasonably 
unless  there  is  something  v 
ness  on  the  part  of  the  witi 
receive  proper  and  candid  • 
charge  of  their  sworn  dutie 
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8,  Criminal  Law:  flight"  op  dependant:  evidence  to  explain. 

Where  evidence  had  been  given  tending^  to  show^  that  defendant,  after 
his  arrest,  fled  and  foi-leited  his  l>ail,  held  that  the  court  properly 
excluded  evidence  of  threats  to  lynch  defendant,  where  there  was  noth- 
ing to  show  that  the  flight  was  soon  enough  after  his  knowledge  of  the 
threats  to  indicate  that  he  fled  on  that  account. 

9.  Assault  with  Intent  to  Bape :  evidence:  ofper  to  compromise. 

Evidence  offered  to  show  that  the  prosecutrix  and  her  father  had  pro- 
posed to  defendant  to  dismiss  the  prosecution  for  an  assault  with  intent 
to  rape,  provided  he  would  pay  $100,  held  pi-operly  excluded,  where 
there  was  nothing  to  indicate  that  the  charge  had  been  wrongfully 
made  for  the  purpose  of  extortion. 

10. :  MEASURE  op  PUNISHMENT.    Four  ycars  in  the   penitentiary 

held  not  excessive  punishment  for  an  assault  with  intent  to  commit 
rape,  where  there  was  no  mitigating  circumstance. 

Appeal  from  Cerro  Gordo  District  Court. 

Thursday,  October  14. 

Thb  defendant  was  indicted  for  the  crime  of  an  assault 
with  an  attempt  to  commit  rape.  The  jury  returned  a  ver- 
dict of  guilty,  and  judgment  was  rendered  upon  the  verdict. 
The  defendant  appeals. 

Blythe  cfe  Markley^  for  appellant. 

A.  J.  Bakery  Attorney-general^  for  the  State. 

Adams,  Oh.  J.— The  evidence  shows  beyond  controversy 
that  the  prosecutrix,  Chloe  Rhodes,  while  traveling  along  the 
highway,  in  company  with  her  sister  and  another  girl, 
was  approached  by  the  defendant,  a  stranger  to  all  of  them, 
and  was  asked  by  him  to  be  allowed  to  have  sexual  inter- 
course with  her;  that  she  promptly  refused  him;  and  that 
thereupon  he  assaulted  her,  threw  her  down  in  the  road,  and 
attempted  to  accomplish  his  purpose,  and  desisted  only  when 
the  other  girls  approached,  and  the  prosecutrix'^  resistance 
was  such  as  to  render  it  evident  that  his  efforts  would  be 
ineffectual. 
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The  defendant  asked  an  instruction  in  these  words:     "If 

tlie  defendant  assaulted  the  prosecutrix  witli  an  intent  to  have 

carnal  knowledge  of  her,  provided  he  miffhtcom- 

1.  IN8TRUO  1   .        J       .  /?        11        1  -, 

T^J>N»5  repeti-  pass  his  desigu  finally  by  gaining  her  consent, 
quired.  ^nd  struggled,  and  afterwards  desisted  because 

she  would  not  consent,  the  defendant  would  not  be  guilty  of 
the  crime  charged  against  him."  The  court  refused  this 
instruction,  and  the  defendant  complains  of  the  refusal.  In 
our  opinion,  the  instruction  refused  was  substantially  cov- 
ered by  the  sixth  instruction  given,  which  is  in  these  words: 
"In  this  case  it  must  be  shown  by  the  evidence  not  only  that 
the  defendant  committed  an  assault  on  the  female,  Chloe 
Rhodes,  but  that  he  did  so  with  the  intent  to  compel  her,  by 
force  and  against  her  will,  to  have  sexual  intercourse  witli 
him,  notwithstanding  any  resistance  which  she  might  make." 

The  defendant  asked  an  instruction  in  these  words:  "If 
you  find  from  tlie  evidence  that  the  prosecutrix,  at  the  time 

2, :  not     of  the  alleged  assault,  by  her  conduct  or  manner, 

evidence.  ^  invited,  rather  than  repelled,  the  advances  and 
acts,  if  any,  of  the  defendant,  and  if  you  find  that  by  her  acts 
and  conduct  she  led  the  defendant  to  suppose  that  she  was 
willing  that  he  should  take  hold  of  her,  then  such  act  of  the 
defendant  would  not  amount  to  an  assault."  The  court 
refused  this  instruction,  and  the  defendant  complains  of  the 
refusal. 

Without  stopping  to  inquire  in  regard  to  the  correctness 
of  the  instruction,  it  is  sufficient  to  say  that  we  fail  to  find  a 
particle  of  evidence  tending  to  show  that  the  prosecutrix's  acts 
were  calculated  to  invite  the  defendant's  advances,  or  that  she 
was  willing  that  he  should  touch  her  person.  The  defendant 
3.  ASSAULT  relies  upon  evidence  showing  that  the  prosecutrix 
to  rape:  In-  was  Walking  slowly  along  the  road.  But  the  fact  is 
evidence.  '  that  tlie  other  girls  had  stopped  by  the  way  to 
pick  plums  and  crab-apples,  and  the  prosecutrix  did  not  wish 
to  part  from  their  company,  and  yet  she  did  not  wish  to  stop. 
Besides,  if  she  had  walked  slowly  without  any  reason  for  so 
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doing,  that  is,  had  loitered  by  the  way,  there  would  have  been 
nothing  in  her  act  which  should  have  afforded  the  defendant 
the  slightest  encouragement  to  approach  her  with  libidinous 
intentions,  or  to  lay  his  hand  upon  her  person. 

The  defendant  relies  upon  evidence  tending  to  show  that 
he  approached  her  with  his  pantaloons  torn,  and  his  private 
parts  exposed^  and  that  she  talked  to  him,  and  did  not  scream 
nor  run.  But  the  only  talk  between  them,  so  far  as  the  evi- 
dence shows,  consisted  of  his  infamous  proposition  and  her 
prompt  refusal.  That  she  neither  screamed  nor  ran  is  no 
evidence  against  her.  She  had  to  protect  herself  and  her 
young  companions,  and  this  she  might  well  have  thought 
that  she  could  do  best  by  maintaining  her  ground,  and  not 
by  separating  herself,  and  expending  her  strength  in  flight. 
If  the  defendant  took  encouragement  from  such  fact,  he  must 
have  been  utterly  destitute  of  any  proper  conception  of  female 
virtue. 

The  defendant  asked  an  instruction  in  these   words:     *'If 
you  believe  that  any  witness  examined  in  this  case  has  know- 
4.  BviDRNCE  :  ^"g^y   ^^^  intentionally  testified  falsely  to  any 
thinglfjUse      material  matter,  all   of  such  witness'  testimony 
rule  nouiif-"    may  be  disregarded  by  you."     The  court  refused 
p  cd  e.  ^j^.^  instruction,  and  the  defendant  complains  of 

the  refusal.  He  contends  that  the  prosecutrix  knowingly  tes- 
tified falsely  to  material  matters,  and  that  the  jury  would 
have  been  justified  in  disregarding  all  her  testimony;  but  we 
do  not  think  this  is  so.  We  have  examined  her  testimony 
with  great  care,  and  we  have  to  say  that  it  appears  to  us 
entirely  credible.  There  is,  to  be  sure,  a  slight  discrepancy 
between  her  testimony  and  that  of  the  others  in  some  unim- 
portant particulars,  but  it  only  discloses  a  little  difference  of 
observation  or  memory,  or  both,  and  does  not  tend  in  any 
degree  to  impeach  her  honesty.  We  think  that  there  wjis  no 
occasion  to  give  the  instruction,  and  that  it  would  have  been 
wrong  to  do  so. 

The  defendant  insists  that  the  court  should  have  instructed. 
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the  jury  that  they  might  find  the  defendant  guilty  of  an 
5  ASSAULT  assault  and  battery.  But  that  offense  is  not  nec- 
to*pape-1)at-  essarily  included  in  the  offense  charged.  There 
^  not  nee-  j^jg}j|.  ^  ^^  assault  with  intent  to  commit  rape 
without  an  assault  and  battery.  This  would  be  so  where  th^re 
was  mere  pursuit  with  intent  to  commit  rape.  The  court 
instructed  the  jury,  in  substance,  that,  if  they  found  an  assault 
without  an  intention  to  commit  rape,  they  miffht 

6.  INSTKUC-  .  .  ,  .  1         TT      , 

TioNUoofav-  convict  simply  ot  an  assault.  Under  this  instruc- 

orable  to  '^  *' 

appellant.  tion  we  do  not  think  the  defendant  can  properly 
complain.  Besides,  the  court  defined  an  assault,  and  included 
therein  wliat  is  generally  defined  as  an  assault  and  battery. 

The  jury,  having  been  out  about  six  hours,  and  having 

failed  to  agree,  were  called  into  court,  and  reported  that  they 

differed  upon  a  question  of  fact  as  to  whether  the 

disagreeraeiit  girls,  after  they  left  the  defendant,  and  proceeded 

Sce-lai'  ^^  ^^^^^  ^^y  ^  *'^^^^^  destination,  which  was  the 
structiou.  |.^^^Q  ^f  Plymouth,  met  one  Allen,  a  neighbor, 
going  to  Plymouth,  or  saw  him  when  they  were  returning. 
Tlie  prosecutrix  had  testified  that  they  met  him  on  their  way 
to  Plymouth,  and  one  of  the  other  girls  had  testified  that 
they  saw  him  when  they  were  returning.  The  conflict  in  the 
evidence,  if  it  could  be  called  such,  was  seized  upon  by  the 
jury  as  a  reason  for  disagreeing  as  to  4;he  defendant's  guilt. 
But  whether  the  girls  were  outward  or  homeward  bound 
when  they  saw  Allen  was  not  a  question  of  any  impor- 
tance, nor  is  it  claimed  that  it  was.  What  the  defendant's 
counsel  attach  importance  to  is  the  conflict.  They  had  doubt- 
less magnified  this  conflict  before  the  jury.  They  assume, 
even  in  this  court,  that  the  jury  might  have  found  that  the 
prosecutrix  told  a  lie  about  it;  and,  if  they  so  found,  that 
they  would  have  been  justified  in  disbelieving  her  generally. 
The  court,  having  called  in  the  jury,  and  ascertained  that  they 
were  disagreeing  over  such  an  insignificant  matter,  gave 
them  an  instruction  which  is  as  follows:  **Thefact  that  wit- 
nesses  disagree  in  minor  points  in   their  recollection  and 
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recital  of  transactions  does  not  necessarily  militate  against 
the  candor  of  any  of  them.  It  may  only  indicate  a  failure 
of  observation  or  recollection.  Jurors  have  not  the  right  to 
captiously  or  unreasonably  disregard  the  testimony  of  wit- 
nesses; but,  unless  there  appears  something  which  indicates 
a  lack  of  candor  or  truthfulness  on  the  part  of  the  witness, 
the  testimony  of  all  the  witnesses  should  receive  proper  and 
candid  consideration  by  the  jury,  in  an  honest  discharge  of 
their  sworn  duties."  The  defendant  complains  of  tlie  giving 
of  this  instruction.  It  seems  rather  probable  to  us  that  it  was 
when  the  girls  were  returning  that  they  saw  Allen,  and  that  the 
prosecutrix  was  mistaken  when  she  testified  that  it  was  when 
they  were  going  out.  But  the  girl  must  have  been  suffering 
considerably  from  agitation  of  mind  at  that  time.  That  her 
memory  should  have  become  confused  about  it,  at  least  for 
the  instant  when  asked  about  it  upon  the  stand,  is  not  strange. 
She  had,  so  far  as  Ave  can  see,  no  conceivable  motive  for  rep- 
resenting the  fact  otherwise  than  it  was.  We  think  that  the 
instruction  was  called  for,  and  that  it  was  unobjectionable  in 
every  respect. 

We  ought,  perhaps,  in  this  connection,  to  say  that  the 
defendant's  counsel  insist  in  argument  that  it  was  very  mate- 
rial whether  the  girl  met  Allen  or  not.  The  point  which 
they  make  is  that  Allen  was  an  old  neighbor,  and  the  prose- 
cutrix did  not  disclose  to  him  the  fact  that  she  had  just  before 
been  assaulted.  But  the  defendant  has  the  full  advantage  of 
that  fact.  It  is  undisputed  that  the  girls  saw  Allen  going 
or  returning,  and  it  it  equally  undisputed  that  the  prosecu- 
trix spoke  to  him,  and  learned  from  him  the  defendant's 
name,  but  reserved  the  disclosure  of  the  fact  of  the  assault, 
as  a  girl  of  delicate  feelings  might  be  expected  to  do,  until  she 
saw  her  parents.  All  this  is  mixed  in  the  counsel's  argument 
against  the  instruction,  but  it  is  manifest  that  there  is  no 
logical  connection. 

The  court  allowed  evidence  that  the  defendant,  after  his 
arrest,  ran  away  and  forfeited  his  bail.     To  rebut  the  effect 
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Q  ^«T«TxrAr  ^^  *^®  evidence  he  offered  to  show  that  threats 
IfeYendant^•'*'  Were  made  of  lynching  him,  and  that  the  fact  of 
expiuln.  the  threats  was  communicated  to  him.  The  court 

excluded  the  offered  evidence  of  the  threats  and  communica- 
tion because  there  was  no  offer  to  show  that  the  flight  was 
soon  enough  after  the  threats  and  communication  to  afford 
any  indication  that  he  was  scared  by  the  threats  into  flight. 
"We  think  that  the  court  did  not  err. 

The  defendant  offered  to  show  that  the  prosecutrix  and  her 

father  offered,  after  the  defendant's  arrest,  to  withdraw  the 

charge  if  he  would  pay  a  hundred  dollars.     The 

with  Intent  to  court  refused  to  admit  the  evidence,  and  the 
rape:  evi- 

dence :  offer  defendant  complains  of  the  refusal.  This  evi- 
to  compro-  ^ 

°^^-  dence  must  have  been  offered  upon  the  theory 

that,  if  admitted,  it  would  have  affected  the  credibility  of  the 
prosecutrix.  If  we  could  see  any  ground  for  supposing  that 
the  charge  had  been  wrongly  made  as  a  ground  for  extorting 
money,  we  might  think  that  the  evidence  should  have  been 
admitted,  but  we  see  nothing  indicating  that  it  was  made  for 
such  purpose,  and  we  think  that  the  court  rightly  excluded 
the  evidence. 

It  is  insisted  that  the  verdict  is  not  supported  by  the  evi- 
dence, but  we  do  not  see  how  ithe  jury  could  properly  have 
reached  any  other  conclusion. 

The  defendant  was  sentenced  to  imprisonment  for  four 
years.  lie  insists  that  the  punishment  is  excessive.  But, 
10. .         in  our  opinion,  he  should  deem  himself  fortunate 

pimtehment.  in  escaping  with  so  light  a  punishment.  He 
assaulted  a  girl  who  was  a  stranger  to  him  while  prudently 
walking  along  a  public  road,  and  we  are  unable  to  discover  a 
single  mitigating  circumstance. 

Atfibmed. 
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1.  Assault  With  Intent  to  Bob:  insxtfficient  eyidekce.  The 
evidence  on  which  defendant  was  convicted  of  an  assault  with  intent  to 
rob  considered,  (see  opinion,)  and  held  insufficient  to  connect  defendant 
with  the  crime. 

Appeal  from  Wright  District  Court. 

Friday,  October  15. 

Defendant  and  one  Phinley  Beck  were  together  indicted 
for  an  assault  with  intent  to  rob,  and,  upon  a  separate  trial, 
defendant  was  convicted,  and  sentenced  to  the  penitentiary 
for  live  years.     He  now  appeals  to  this  court. 

J.  F.  Martin,  T.  Z.  Sellers  and  D.  C.  Filkins,  for 
appellant. 

A.  J.  Bakery  Attorney-general^  for  the  State. 

Beck,  J. — I.  The  indictment  charges  defendants  with  an 
assault  upon  one  Myers,  with  the  intent  to  rob  him.  The 
evidence  shows  that  Myers,  who  is  a  merchant,  was  assaulted 
in  the  night-time  by  two  men,  who  came  into  his  store  and, 
presenting  a  pistol,  demanded  his  money.  He  resisted  them, 
and  was,  in  the  struggle,  shot  three  times.  He  testifies  tliat 
he  seized  the  pistol  held  by  one  of  the  men,  grasping  the 
man's  hand  over  it,  and  that  the  pistol  was  discharged.  It 
is  claimed  that  the  man's  hand  was  wounded  by  the  pistol. 
The  men  were  disguised,  their  faces  being  blackened.  Myers 
does  not,  in  his  testimony,  identify  defendant  as  one  of  the 
men,  further  than  by  the  expression  of  an  opinion  that  he  is 
of  the  form  and  size  of  one  of  the  assailants.  The  only 
other  effort  to  connect  defendant  with  the  crime  is  by  evi- 
dence tending  to  prove  that  Beck  was  one  of  the  robbers, 
and  that  defendant  was  much  with  him,  and  was  with  him 
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at  the  house  of  Beck's  mother  the  night  t)ie  crime  \ 
committed.  Beck's  connection  with  the  crime  was  sho 
by  evidence  that  he  had  a  wound  upon  his  hand,  and 
testimony  of  Myers  tends,  in  some  degree,  to  identify  hi 
II.  There  is  no  evidence  of  any  character  tending  to  c< 
nect  defendant  with  the  crime,  other  than  what  we  lu 
stated.  In  his  behalf  there  is  evidence  tending  to  establ 
an  alibi  The  same  evidence  applies  to  Beck.  It  is  t 
that  there  was  evidence  by  one  witness  introduced  tending 
impeach  one  of  the  witnesses  testifying  to  the  alibi,  on 
ground  of  bad  reputation.  But  this  witness  was  hims 
impeached  by  evidence  of  the  same  character  as  that  int 
duced  to  assail  defendant's  witness,  and  two  witnesses  test 
that  she  sustained  a  good  reputation.  Several  witnee 
testify  to  the  good  character  of  defendant  before  he  \ 
ctiarged  with  the  crime.  We  are  impelled  to  the  cone 
gion  that  the  evidence  utterly  fails  to  connect  defendant  w 
the  commission  of  the  crime.  On  this  ground,  we  think 
court  below  should  have  sustained  the  motion  made  there 
a  new  trial.     The  judgment  is  therefore 


Reversed 


The  LTpton  Manuf'o  Co.  v.  Huiske. 

1.  Fraotiee  on  Appeal:  verdict  on  coNFLicrrNa  evidence.    A 

diet  rendered  on  conflicting  evidence  will  not  be  disturbed  in 
court. 

2.  Sale  of  Machine:   warrantt:   breach:   choice  of  rbmed 

Where  a  machine  is  purchased  under  a  warranty  for  a  year,  the  ] 
chaser  may,  upon  discovering  that  it  does  not  work  as  warranted,  ei 
rescind  the  contract  by  returning  the  machine,  or  sue  on  the  warn 
for  the  recovery  of  his  damages.  (See  opinion  for  authorities.)  ] 
if  he  elects  to  rescind,  he  must  do  so  and  return  the  machine  with] 
reasonable  time  after  he  discovers  the  breach,  and  he  has  not  the  ; 
for  which  the  machine  is  warranted  in  which  to  exercise  his  election 

3.  Appeal:  waiver  by  accepting  proceeds  of  judgment.    Wher 
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action  was  upon  two  promissory  notes,  and  defendant  offered  to  permit 
judgment  to  be  entered  for  the  amount  of  one  of  them,  which  offer  wa3 
rejected,  and  there  was  a  trial  as  to  the  other  note,  and  a  verdict  and 
judgment  thereon  for  defendant,  and  after  verdict  the  court  entered 
judgment  for  plaintiff  on  the  other  note,  the  amount  of  which  defend- 
ant paid  to  the  clerk,  held  that  plaintiff  did  not  waive  its  right  to  appeal 
from  the  judgment  against  it  on  the  second  note  by  accepting  from  the 
clerk  the  proceeds  of  the  judgment  in  its  favor  on  the  first  one.  Ind. 
Dist.  of  AUoona  v.  Diet.  Twp,  of  Delawarey  44  Iowa,  201,  distin- 
guished. 

Appeal  from  Webster  Circuit  Cmvrt, 

Friday,  October  15. 

Plaintiff  filed  two  promissory  notes  executed  by  defend- 
ant's intestate  as  a  claim  against  the  estate  of  which  she  is 
administratrix.  Defendant  answered  that  one  of  said  notes 
was  given  for  a  horse-power  which  was  sold  by  plaintiff  to 
the  intestate,  and  that  said  horse-power  was  sold  with  a  war- 
ranty of  its  quality,  and  that  there  had  been  a  failure  of  such 
warranty,  and  that  on  the  happening  of  said  breach  the 
intestate  had  rescinded  the  contract  by  returning  the  prop- 
erty to  plaintiflf.  The  issue  was  tried  to  a  jury,  and  there 
was  a  verdict  and  judgment  for  defendant.  Plaintiff 
appeals. 

Wright  ib  Farrell^  for  appellant. 

A.  E.  Clarke^  for  appellee. 

Reed,  J. — The  undisputed  facts  are  that  on  the  twenty- 
seventh  day  of  July,  1883,  defendant's  intestate  purchased 
from  plaintiff's  agent  at  Fort  Dodge  a  horse-power  and  sep- 
arator, and  gave  the  notes  in  suit  for  part  of  the  purchase 
price  thereof;  that  he  received  the  machinery  within  three 
days  after  the  purchase,  and  used  it  during  the  threshing  sea- 
son of  1883,  and  that  he  commenced  using  it  on  the  opening 
of  the  threshing  season  of  1884,  and  continued  to  use  it  for 
about  three  weeks,  and  until  the  latter  part  of  August,  when 
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one  of  the  wheels  of  the  horse-power  was  brokeh ;  tl 
then  took  the  power  to  the  place  of  business,  of  plai 
agent  at  Fort  Dodge,  and  demanded  of  an  employe 
agent  (the  agent  being  absent)  that  a  new  wheel  be  furj 
in  place  of  the  one  broken,  but  the  employe  refused  to  fi 
the  same,  and  he  thereupon  drove  the  power  onto  the 
ises  of  the  agent,  and  left  it  there,  where  it  remained 
the  next  spring,  when  it  was  taken  away  by  a  third 
who  claimed  to  have  authority  from  the  intestate  to  ta 
but  whether  he  in  fact  had  such  authority  was  not  sho^ 
It  is  conceded  by  both  parties  that  there  was  a  warra 
the  machinery.  Plaintiff's  claim  is  that  the  warranty 
writing,  and  that  by  its  terms  the  intestate  was  reqni! 
give  written  notice  of  the  failure  of  the  machine  to  full 
terms  of  the  warranty  within  ten  days  after  a  trial,  and 
his  failure  to  give  such  notice  within  that  time,  the  wa: 
should  be  considered  fully  satisfied,  and  it  alleged  in  ite 
that  intestate  had  failed  to  give  such  notice.  Defen 
claim  is  that  the  warranty  was  in  parol,  and  that  the  mi 
was  warranted  to  be  well  made,  of  good  material,  and 
of  as  light  draught,  and  that  it  would  do  as  good  wc 
any  other  machine  in  the  market;  and  there  was  ev 
tending  to  establish  this  claim;  also  that  the  machin 
warranted  for  one  year.  It  was  also  shown  that  the 
power  from  the  beginning  worked  much  harder  than 
powers  in  use,  and  that  the  intestate  had  trouble  with 
this  respect  during  the  whole  of  the  time  he  used  i 
that  during  the  season  of  1883  one  or  two  of  the  p 
were  broken,  and  were  replaced  by  plaintiff's  agent 
that  one  pinion  was  broken  in  1884,  before  the  breaki 
the  wheel.  Tlie  cause  of  these  breakages,  however,  wj 
shown.  There  was  evidence  which  tended  to  prove  tl 
two  or  three  occasions  during  the  season  of  1883,  tl 
testate  complained  to  plaintiff's  agent  that  the  borse- 
was  working  hard.  But  there  was  no  evidence  that  the 
made  any  promise,  or  gave  him  any  assurance,  to  indue 
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to  retain  it.  Counsel  for  plaintiflf  contended  that  the  ver- 
dict was  contrary  to  the  evidence,  because  (1)  the  warranty 
applied  to  both  the  separator  and  the  horse-power,  while  the 
attempted  rescission  related  only  to  the  latter;  and  (2)  the 
right  of  rescission  had  terminated  before  the  intestate  returned 
the  horsepower  to  Fort  Dodge,  and  left  it  on  the  premises 
of  plaintiff's  agent. 

I.  The  circuit  court  instructed  the  jury  as  follows:     "  If 
you   find   that   the  warranty  was  oral,  and  applied   to  or 

1.  PBAOTioB  included  the  separator  as  well  as  the  horse-power, 
vei5?cU)n'  and  no  return  or  offer  to  return  the  separator  was 
evidence.        made,  then  you  must  find  for  plaintiff  for  the 

whole  amount  of  its  claim."  It  was  conceded  that  tlie  intestate 
did  not  return  the  separator,  or  offer  to  return  it.  The  jury 
must  have  found,  then,  that  the  warranty  applied  only  to  the 
horse-power.  They  could  otherwise  only  have  found  the 
verdict  they  did  by  disregarding  the  instruction.  The  evi- 
dence which  has  any  tendency  to  prove  that  the  warranty 
applied  only  to  the  horse-power  appears  to  us  to  be  exceed- 
ingly meager  and  unsatisfactory.  We  cannot  say,  however, 
that  there  was  no  evidence  tending  to  prove  that  fact.  Under 
the  well-settled  rule,  then,  that  we  will  disturb  the  verdict  of 
the  jury  only  when  it  appears  to  be  clearly  witlioat  support, 
we  cannot  reverse  the  judgment  on  this  ground. 

II.  The  only  ground  for  rescinding  the  contract  shown 
by  the  evidence  was  that  there  was  a  failure  of  the  warranty 

that  the  machine  would  run  as  liffht  as  any  other 

2.  SAl^  of  ,  .       .       ,  ...  ,     1  , 
machine:        machine  in  the  market:  for,  as  stated  above,  there 

warranty:  '         '  ' 

cho?ce  of  ^^®  °^  proof  that  the  breakages  which  occurred 
remedies.  y^ere  caused  by  any  defect  either  in  the  work- 
manship or  the  material  of  the  machine.  A  breach  of  the 
warranty  that  it  was  well  made,  and  of  good  material,  was 
not  established  by  proof  merely  of  the  breakages,  for  they 
might  have  occurred  from  other  causes  than  defective  work- 
manship or  material.  But  the  breach  proven  was  discovered 
at  once  when  the  intestate  commenced  to  use  the  machine.    He 
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knew,  during  the  wliole  of  the  season  of  1883,  that  in  respect 
to  its  draught  the  power  did  not  comply  with  the  warranty. 
When  he  made  this  discovery,  he  had  the  election  either  to 
rescind  the  contract  by  returning  the  property,  or  to  sue  on 
the  warranty  for  tlie  recovery  of  his  damages.  Aultman^  Mil- 
ler <&  Co,  V.  Their er^  34  Iowa,  272;  Rogers  v,  Hanson^  35 
Id.,  283;  McCoi'mick  v,  Dunville,  36  Id.,  645;  £iTiff  v. 
Towsleyy  64  Id.,  75.  But,  if  he  elected  to  rescind  the  con- 
tract, the  law  requires  that  he  should  have  made  the  election 
at  once,  or  at  least  within  a  reasonable  time  after  he  dis- 
covered the  breach.  It  was  his  duty  in  making  the  rescission 
to  put  the  other  party  as  near  as  possible  in  statu  quo.  He 
was  required  to  return  the  machine  in  the  same  condition,  as 
near  as  possible,  that  it  was  in  when  he  received  it.  This  he 
could  not  do  if  he  retained  and  continued  to  use  it  for  a  year 
or  more  after  the  breach  was  discovered.  It  makes  no  dif- 
ference that  tlie  machine  was  warranted  for  a  year.  A  war- 
ranty for  a  definite  period  is  a  warranty  against  defects  which 
may  occur  or  be  discovered  within  that  period.  But  it  does 
not  operate  to  extend  the  time  after  the  occurrence  or  dis- 
covery of  the  breach  within  which  the  party  may  rescind  the 
contract,  if  he  elects  to  pursue  that  remedy.  By  retaining 
and  using  the  machine  for  the  length  of  time  he  did  after  he 
discovered  that  there  had  been  a  failure  of  the  warranty,  the 
intestate  is  presumed  to  have  elected  to  pursue  such  remedy 
for  the  breach  as  would  be  afforded  l)y  an  action  for  damages 
on  the  warranty.  The  verdict  should  have  been  set  aside  on 
this  ground. 

III.  Defendant  admitted  that  the  estate  was  indebted  to 
plaintiff  on  one  of  the  notes  sued  on,  and  offered  to  permit 
3.  APPEAL:  judgment  to  be  entered  for  that  amount.  But 
accepUng  this  offer  was  not  accepted.  After  the  verdict  was 
judgment.  returned,  the  circuit  court  entered  judgment  for 
that  amount,  and  defendant  thereupon  paid  the  amount  to 
the  clerk.  After  plaintiff  had  perfected  its  appeal,  it  received 
a  portion  of  the  amount  so  paid  by  defendant  from  the  clerk, 
Vol.  LXIX— 36 
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and  receipted  to  hiin  therefor,  specifying  in  the  receipt,  how- 
ever, that  it  did  not  intend,  by  receiving  the  money,  to  waive 
its  appeal,  or  surrender  any  right  thereunder.  Defendant 
filed  in  this  court  a  motion  to  dismiss  the  appeal  on  the 
ground  that  plaintiff^  by  accepting  the  money,  had  waived 
the  right  to  prosecute  the  appeal.  We  think  this  motion 
should  be  overruled.  There  was  no  controversy  between  the 
parties  as  to  plaintiff's  right  to  recover  on  the  note  on  which 
judgment  was  entered.  Defendant  admitted  a  liability  on 
that  note,  but  pleaded  a  defense  against  the  other.  The 
questions  which  were  litigated  all  arose  under  this  defense. 
By  accepting  an  amount  which  was  admitted  to  be  due, 
plaintiff  did  not  waive  its  right  to  appeal  from  that  part 
of  the  judgment  which  was  adverse  to  it.  The  facts  do  not 
bring  the  case  within  the  rule  of  Ind/pendent  D-ist.  of 
Altoona  v,  Diat.  Twp,  of  Delaware^  44  Iowa,  201. 

Beversbd. 
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Johnson  v.  Miller  et  al. 

Malicious  Prosecution:  probable  cause:  question  of  law  or 
pact:  illustration.  In  an  action  for  malicious  prosecution,  the 
question  whether  there  was  probable  cause  for  the  prosecution  is  a  mixed 
question  of  law  and  fact.  If  there  are  no  facts  in  dispute,  the  question 
is  for  the  court;  but.  if  thejo  is  a  controversy  as  to  the  facts,  it  should  be 
submitted  to  the  jury.  {Center  r.  Spring,  2  Iowa,  393.)  And  so,  where 
the  alleged  malicious  prosecution  was  bused  on  a  char^  of  larceny,  and 
the  prosecutors  knew  (1)  that  the  property  had  been  stolen  by  some  per- 
son; (2)  that  by  the  admissions  of  the  person  charged  he  had  the  stolen 
property  in  his  possession  soon  after  the  larceny;  and  (3)  that  he  claimed 
to  have  acquired  possession  of  it  by  purchase  from  one  S.,  held 
that  the  first  two  facts,  standing  alone,  would,  as  matter  of  law,  have 
afforded  probable  cause  for  instituting  the  prosecution;  but  that,  when 
the  three  facts  are  coosiJered  together,  the  que.-tion  whetherthere  was 
probable  cause  depended  on  whether  the  facts  and  circumstances,  as 
they  were  known  and  understood  by  the  prosecutors,  would  have  war- 
ranted an  ordinarily  prudent  and  cautious  man  in  believing  that  the 
story  of  the  person  prosecuted,  as  to  how  he  acquired  the  possession  of 
the  property,  was  false;— and  that  that  was  a  question  for  the  jury. 
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Instructions :  subhittino  pact  without  byidbncb.  It  h  rerereible 
error  to  submit  to  the  jury  a  material  question  of  fact  of  which  there  is 
no  evidence. 


3.  :    REPBTiTiON  NOT  REQUIRED.      It  is  not  prejudicial  error  to 

refuse  to  give  instructions  asked,  when  the  substance  of  them  is  embod- 
ied  in  other  instruc  ions  given  on  the  court's  own  motion. 

4.  Malicious  Prosecution :  by  voluntary  association:  liability 

OF  members:  malice.  Where  a  voluntary  and  unincorporated  asso- 
ciation for  the  prosecution  of  theives  caused  a  person  to  be  prosecuted 
for  larceny,  held  that  only  such  members  thereof  as  participated  in  the 
transaction  or  aided  it  with  malicious  motives  could  be  held  liable  for 
malicious  prosecution. 

5.  Practice  on  Appeal:  objections  to  evidence  not  raised  below. 

In  considering  an  alleged  error  of  the  trial  court  in  the  admission  of 
evidence,  only  such  objections  to  the  evidence  as  were  urged  below  will 
be  considered  on  appeal. 

6.  Malicious  Prosecution :  lanouagb  used  by  defendant:  intbr- 

phbtation  by  witness,  a  witness  in  an  action  for  malicious  prosecu^ 
tion  testified  that  one  of  the  defendants  said:  **  If  we  had  our  way,  we 
woald  make  short  work  of  him,  (plaintiff,)  as  they  did  of  R.''  It  was 
u  nderstood  that  R.  had  been  hanged  in  a  grove.  Held  thit  it  was  error  to 
allow  the  witness  to  state  what  he  supposed  the  defendant  meant  by  the 
language, — that  being  a  ques'ion  for  the  jury  to  determine  from  the 
facts. 

7.  — • — :  PROBABLE  cause:  advice  of  counsel.      One  who  seeks  the 


advice  of  counsel  about  the  commencemeot  of  a  criminal  prosecution 
must,  in  order  that  he  may  be  protected  from  liability,  on  the  ground 
of  such  advice,  in  an  action  for  malicious  prosecation,  make  known  to 
counsel  a  full  and  fair  statement  of  all  the  material  facts  known  to  him. 
If  he  has  reasonable  ground  to  believe  that  facts  exist  which  would 
tend  to  exculpate  the  accused,  he  must  either  make  further  inquiry  in 
relation  to  such  facts,  and  communicate  the  information  obtained  to 
counsel,  or  else  inform  counsel  of  his  belief  of  their  existence,  in  order 
that  counsel  may  investigate,  and  take  the  information  gained  into  account 
in  forming  an  opinion.  But  he  is  not  required  to  do  more  than  this ;  and 
an  instruction  herein,  that  defendants  were  bound  to  submit  to  counsel 
all  facts  **  which  they  could  have  ascertained  by  reasonable  diligence," 
held  erroneous,  notwithstanding  1  Hilliard,  Torts,  506,  and  4  Wait*8 
Ac.  and  Def.,  335,  to  the  contrary. 

Appeal  from  Black  Hawk  District  Court. 

Friday,  October  16. 

This  is  an  action  for  the    recovery  of  damages  for  an 
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alleged  nialicioas  prosecnrion.  The  case  has  .once  before 
been  in  this  court.  See  63  Iowa,  529.  On  that 
appeal  the  judgment  in  favor  of  plaintiff  was  reversed,  and 
the  cause  was  remanded.  A  second  trial  resulted  in  a  ver- 
dict and  judgment  for  plaintiff.     Defendants  appeal. 

Horace  Boies  and  Hubbard^  Clark  &  Dawleyy  for  appel- 
lants. 

Charles  E,  Wheeler  and  TF".  A,  Foster^  for  appellee. 

Reed,  J. — The  plaintiff  and  all  the  defendants,  except  S. 
p.  Potter,  reside  in  Jones  county.  Potter  is  a  resident  of 
Greene  county.  In  June,  1874,  Potter  purchased  about  fifty 
head  of  calves  in  Jones  county,  which  he  drove  to  his  farm 
in  Greene  county.  The  defendant  Foreman  claimed  that 
four  of  the  number  belonged  to  him,  and  that  they  had  been 
stolen  from  him,  and  he  instituted  a  suit  for  their  recovery 
before  a  justice  of  the  peace  in  Greene  county,  and,  on  the 
trial,  he  established  his  right  to  them.  Potter  claimed  that 
he  had  purchased  said  calves  from  plaintiff,  and  an  indict- 
ment was  subsequently  returned  by  the  grand  jury,  in  which 
he  was  accused  of  the  larceny  of  the  property;  but,  upon  the 
trial  of  the  indictment,  he  was  acquitted.  He  then  instituted 
this  suit,  alleging  that  the  defendants  had  conspired  together 
to  institute  said  prosecution,  and  that  it  was  commenced 
maliciously,  and  without  probable  cause. 

I.     The  first  point  urged  by  counsel  in  argument  in  this 

court  is  that,  upon  the  undisputed  facts  of  the  transaction,  as 

1.  MALICIOUS    shown  by  the  evidence  given  upon  the  trial,  there 

probsSSe^"*    was  probable   cause  for  the  institution  of  the 

tionofiawor  prosecution,  and  that  the  verdict  is  therefore 
fact:  Ulustra-   ^  , 

tion.  without  support.     The  question  whether  there 

was  probable  cause  for  the  commencement  of  the  prosecu- 
tion is  what  is  denominated  a  mixed  question  of  law  and 
fact.  If  there  are  no  facts  in  dispute,  the  question  is  for  the 
court;  but,  if  there  is  a  controversy  as  to  the  facts,  it  should 
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be  submitted   to  the   jury.      Cooley,  Torts,  181;  Center  v, 
Upring^  2  Iowa,  393. 

PUintiff  has  always  admitted  tliat  he  sold  and  delivered 
ti>  Potter  seven  of  the  calves,  which  the  latter  drov«  to 
Greene  county.  In  October,  1874,  Foreman  visited  Potter's 
])lace,  and,  on  his  return  to  Jones  county,  he  informed  plaint- 
itf  that  he  liad  found  four  calves  which  had  been  stolen  from 
bim  in  Potter's  possession,  and  that  the  latter  claimed  that  he 
Iiad  purchased  them  from  plaintiff,  and  he  demanded  pay- 
)4i3nt  for  them.  In  a  few  days  afterwards  he  again  called  upon 
him,  accompanied  by  Potter,  and  the  latter  stated  to  plaint- 
iff that  the  four  calves  which  Foreman  claimed  (and  whicli  he 
hud  then  recovered  in  the  proceedings  before  the  justice)  were  of 
the  number  of  those  sold  him  by  plaintiff.  In  neither  of 
these  interviews  did  plaintiff  make  any  question  as  to  the 
id'iutity  of  the  calves  claimed  by  Foreman  with  those  sold 
by  him  to  Potter,  and  in  the  last  interview  he  settled  with 
th3  parties,  and  gave  Potter  his  note  for  their  value.  He,  in 
elfeet,  and  perhaps  in  express  terms,  admitted  that  he  had  in 
possession,  and  had  sold  to  Potter,  the  calves  which  had  been 
stolen  from  Foreman;  but  this  admission  was  based  on  the 
representations  of  Potter  as  to  their  identity.  In  both  of 
the  interviews  he  claimed  to  have  purchased  them  from  a 
man  who  was  a  stranger  to  him,  and  who  stated  that  his  name 
was  Smith.  He  stated  to  them  that  on  the  day  before  he 
sold  the  calves  to  Potter  he  was  in  the  store  oT  Coppees  & 
Derr,  in  Olive,  and  that  while  there  he  inquired  of  the  pro- 
prietors of  the  store  whether  they  knew  of  any  cattle  for  sale, 
and  that  the  man  Smith  was  in  the  store  at  the  time,  and 
asked  him  w^hat  kind  of  cattle  he  desired  to  buy,  and  that  he 
I'eplied  that  ho  wanted  young  cattle;  and  that  Smith  then 
stated  tlmt  he  had  five  calves  that  he  wanted  to  sell, 
and  that  they  were  on  the  commons  some  distance  from  the 
town;  and  that  he  then  went  with  Smith,  accompanied  by 
his  brother.  Nelson  Johnson,  who  had  gone  to  the  store  with 
liiiii,  to  where  the  calves  were,  and  there  contracted  with  Saiith 
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for  their  purchase,  and  paid  hiin  for  them;  and  that  Smith 
agreed  to  deliver  them  at  a  certain  pasture,  and  that  he  found 
them  in  that  pasture  the  next  morning,  and  drove  themffrom 
there  to  where  he  delivered  them  to  Potter.  He  also  stated 
to  them  that,  when  he  learned  that  Foreman  was  claiming 
the  calves,  he  went  into  the  neighborhood  in  which  Smith  had 
represented  that  he  lived,  and  inquired  for  him,  but  that  he 
had  been  unable  to  iind  him.  At  his  request,  Foreman  went 
with  him  to  the  store  of  Coppees  &  Derr,  and  these  parties 
stated  to  them  that  plaintiff  had  a  conversation  with  a 
stranger  in  the  store  about  the  purchase  of  cattle,  and  they 
detailed  the  transaction  substantially  as  plaintiff  had  stated, 
but  were  unable  to  fix  the  time  when  the  transaction  occur- 
red. In  subsequent  conversations  with  other  of  the  defend- 
ants, plaintiff  made  the  san^  statement  to  them,  and  he 
informed  some  of  them  that,  when  he  drove  the  calves  from 
the  pasture  the  next  morning  after  the  purchase  from  Smith, 
Foreman  was  working  in  the  highway  adjoining  the  pasture, 
in  plain  sight  of  the  calves,  and  not  more  than  thirty  or 
forty  rods  from  them.  In  some  of  these  conversations  he 
stated  that  on  the  same  day  on  which  he  made  the  purchase 
from  Smith  he  went  to  the  town  of  Stanwood,  and  had  cer- 
tain business  transactions  with  parties  whose  names  he  gave. 
On  subsequent  inquiry,  however,  the  defendant  learned  that 
those  parties  claimed  that  the  transactions  which  plaintiff 
claimed  were*  had  on  the  day  before  he  sold  the  calves  to 
Potter  did  not  take  place  until  nearly  two  months  after  that. 
Other  facts  incident  to  the  transaction  were  known  to  defend- 
ants when  the  prosecution  was  instituted,  but  they  all  bear 
on  the  question  of  the  reasonableness  of  the  account  given  by 
plaintiff  as  to  how  he  came  into  possession  of  the  property, 
and  need  not  be  stated. 

When  the  prosecution  was  commenced,  then,  the  defend- 
ants knew  (1)  that  the  property  had  been  stolen  by  some 
person;  (2)  that  by  the  plaintiff's  own  admission  he  had  the 
stolen  property  in  his  possession  soon  after  the  larceny;  and 
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(3)  tliat  he  claimed  to  have  acquired  the  possession  of  it  by 
purchase  from  the  man  Smith. 

That  the  first  two  facts,  standing  alone,  would  haveaflTorded 
probable  cause  for  instituting  the  prosecution,  cannot  be 
denied;  but  it  equally  apparent  that,  if  plaintiff's  story  in 
explanation  of  his  possession  of  the  property  is  true,  no 
ground  for  the  prosecution  existed.  The  question,  then, 
whether  there  was  probable  cause  depends  upon  wliether  the 
facts  and  circumstances  of  the  transaction,  as  they  were 
known  and  understood  by  the  defendants,  would  have  war- 
ranted an  ordinarily  prudent  and  cautious  man  in  the  belief 
that  plaintiff's  story  as  to  how  he  acquired  the  possession 
was  false. 

The  answer  to  the  question  depends,  then,  upon  the  con- 
clusion or  deduction  which  should  be  drawn  from  the  nu- 
merous facts  and  circumstances  of  the  case,  and  we  think  it 
was  the  province  of  the  jury  to  draw  that  conclusion.  The 
court  could  not  say,  as  a  matter  of  law,  that  the  story  was  so 
unreasonable  or  improbable  as  to  be  unworthy  of  belief.  It 
was  properly  left  to  the  jury,  and  we  cannot  interfere  with 
their  finding. 

II.     As  stated  above,  plaintiff,  in  effect,  admitted,  when  he 

made  the  settlement  with  Foreman  and  Potter,  that  he  had  sold 

2.  IN8TRUC-      to  Potter  four  calves  which  belonged  to  Foreman. 

milting xact     After  the  indictment  was  returned,  however,  he, 

without  evi-      ,  .it.ii  111. 

deuce,  in  company  with  his  brother,  who  he  claims  was 

present  when  he  made  the  purchase  from  Smith,  went  to  Pot- 
ter's place,  and  Potter  pointed  out  to  them  the  four  calves 
that  Foreman  had  claimed;  and  on  the  trial  both  he  and  his 
brother  testified  that  those  were  not  the  calves  he  had  sold  to 
Potter. 

The  district  court  gave  the  following  instruction  to  the 
jury:  '•  If  the  jury  find  that  the  defendants  learned  before 
the  prosecution  complained  of  was  commenced,  by  statements 
wliich  they  might  reasonably  and  prudently  rely  upon  and 
believe,  and  did  rely  upon  and  believe,  that  Foreman's  calves 
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were  stolen,  and  that,  witliin  ^^day  or  two  thereafter,  the  plaint- 
iff, Johnson,  sold  and  delivered  them  to  Potter,  and  that,  wheu 
they  were  found  by  Foreman  in  Potter's  herd,  Johnson  gave  his 
note  for  their  value,  and  attempted  to  account  for  his  sale  of 
them  to  Potter  by  stating  that  he  bought  them  from  a  stranger, 
who  could  not  be  found,  and  if  defendants  in  like  manner  found 
and  believed  that  liis  statements  and  details  of  the  purchase 
claimed  to  have  been  made  of  such  stranger  were  unreason- 
able, improbable,  and  contradictory  in  material  matters,  and 
they  had  no  knowledge  of  any  TnistaJce  on  plaintiff '^%  part 
in  making  such  admiaaiona  or  explanations,  then,  as  a  mat- 
ter of  law,  this  created  a  probable  cause  for  a  criminal  prose- 
cution." 

This  instruction,  except  the  italicised  clause,  was  given  at 
defendant's  request,  that  clause  being  added  as  a  modifica- 
tion of  the  instruction  as  asked.  As  modified,  the  instruc- 
tion submits  to  the  jury  for  their  .determination  the  question 
whether  defendants  had  knowledge  when  the  prosecution  was 
commenced  that,  when  plaintiff  made  the  admission  that  four 
of  the  calves  which  he  sold  to  Potter  belonged  to  Foreman, 
he  was  laboring  under  a  mistake  as  to  that  fact.  If  the 
calves  claimed  by  Foi^eman  were  not  purchased  by  Potter 
from  plaintiff.  Potter  may  have  known  at  the  time  that 
plaintiff  made  the  admission  by  mistake,  and  it  would  have 
been  entirely  proper  to  submit  that  question,  as  to  him,  to 
the  jury.  But  plaintiff  did  not  claim  that  he  was  laboring 
under  a  mistake  when  he  made  the  admission  until  after  the 
prosecution  was  instituted,  and  there  is  no  evidence  tending 
to  show  that  any  of  the  defendants  except  Potter  had  any 
knowledge  or  information  on  the  subject  until  he  made  the 
claim.  As  to  them,  therefore,  the  instruction  submits  to  the 
jury  a  question  on  which  there  was  no  evidence  whatever, 
and,  as  there  was  evidence  from  which  the  jury  might  have 
found  that  plaintiff  was  mistaken  when  he  made  the  admis- 
sion, they  may  have  been  prejudiced  by  it.  We  have  so  often 
held  that  it  is  reversible  error  to  submit  to  the  jury  a  mate- 
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rial  question  of  fact  for  tlieir  determination  of  which  there  is 
no  evidence,  that  it  cannot  now  be  necessary  to  cite  the  cases 
in  which  the  holding  has  been  made. 

III.  The  defendants  asked  the  following  instructions, 
which  the  court  refused  to  give:  "  (6)  In  case  of  larceny, 
s. trepe-  the  naked  facts  that  recently  stolen  property  is 

/Utionuotre-     .,.  ...  "^^  1^1^.7 

quired.  lound  in  possession  01  an  accused  person  raises  a 

legal  presumption  of  guilt,  and  casts  upon  him  the  burden 
of  explaining  his  possession  in  a  satisfactory  manner.  Until 
satisfactorily  explained,  the  naked  fact  of  possession  of  re- 
cently stolen  property  is  of  itself  probable  cause  for  the  pros- 
ecution of  the  person  possessed  thereof. 

'*  (7)  By  a  reasonable  explanation  is  meant  a  statement  of 
alleged  facts  which  are  consistent,  rational,  and  likely  to 
occur  in  transactions  similar  to  that  attempted  to  be  ex- 
plained. 

*'  (8)  An  explanation  of  the  possession  of  recently  stolen 
property  which  is  improbable,  and  unlikely  to  be  true,  in  the 
ordinary  transactions  of  men,  whereby  the  possession  of  per- 
sonal property  is  changed  from  one  to  another,  is  not,  in  law, 
a  reasonable  explanation,  and  no  person  is  bound  to  accept 
such  explanation,  and  desist  from  a  prosecution  of  one  who 
is  found  to  have  been  in  possession  of  stolen  property  im- 
mediately after  the  larceny  thereof. 

The  court,  however,  on  its  own  motion,  gave  the  following 
instructions: 

"  (6)  To  constitute  probable  cause  for  criminal  prosecution, 
there  must  be  such  reasonable  grounds  of  suspicion,  supported 
by  circumstances  sufficiently  strong  in  tliemselves,  to  war- 
rant an  ordinarily  cautious  man  in  the  belief  that  the  person 
accused  is  guilty  of  the  offense  charged.  The  law  does  not  re- 
quire a  certainty  thatan  accused  person  is  guilty  before  another 
may  proceed  against  him.  It  is  enough  that  a  felony  has 
been  committed,  and  the  circumstances  are  such  as  to  lead 
a  reasonably  prudent  and  cautious  man  to  believe  honestly, 
and  without  prejudice,  that  the  accused  is  guilty  thereof. 
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'*  (19)  In  determining  the  question  of  probable  canse  for 
the  prosecution  of  Johnson,  the  following  principles  of  crim 
inal  law  must  be  considered  by  the  jur^^,  namely:  The  pos- 
session of  personal  property  which  has  been  recently  stolen 
is  prima  facie  evidence  that  the  person  in  whose  possession 
it  is  so  found  or  traced  stole  the  property,  unless  he  satis- 
factorily explains  his  possession,  and  shows  how  he  came  by 
the  property.  If  such  person  attempts  to  explain  his  posses- 
sion of  property  recently  stolen  by  statements  that  he  bought 
it  of  an  unknown  person,  who  cannot  be  found,  and  the  details 
of  the  purchase,  as  he  gives  them,  are  unnatural,  unreason- 
able, or  improbable,  that  tends  to  strengthen,  rather  than 
weaken,  the  presumption  of  guilt.  If  his  statements  as  to 
such  purchase  from  an  unknown  person  are,  in  material  mat- 
ters, contradictory  and  inconsistent — that  is,  not  favorable  to 
innocence;  and  if,  after  admitting  the  possession  of  property 
recently  stolen,  and  attempting  to  account  for  it  by  purchase 
from  an  unknown  person  who  cannot  te  found,  he  then  denies 
such  possession  altogether — this  does  not  tend  to  establish 
his  innocence." 

Conceding  that  the  instructions  asked  by  the  defendants 
correctly  express  the  law,  we  are  clearly  of  the  opinion  that 
they  were  not  prejudiced  by  the  refusal  of  the  court  to  give 
them.  As  applicable  to  this  case,  the  propositions  embodied 
in  them  are — Firsts  that  the  possession  of  the  stolen  prop- 
erty by  plaintiff  afforded  probable  cause  for  the  commence- 
ment of  the  prosecution,  unless  he  had  given  a  reasonable 
explanation  of  such  possession,  and,  second^  if  the  facts  stated 
by  him  in  explanation  of  his  possession  of  the  property  were 
not  consistent,  or  such  as  might  reasonably  be  expected 
to  occur  in  such  a  transaction,  the  explanation  was  not  rea- 
sonable, within  the  meaning  of  the  law,  and  defendants 
were  not  bound  to  accept  it,  or  desist  from  the  prosecution. 
It  may  be  conceded  that  neither  of  these  propositions  is 
stated,  in  express  terms,  in  the  instructions  given,  but,  in 
substance,  both  are  given.     In  the  sixth  instruction  given, 
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the  jury  were  told  in  effect  that  the  prosecution  was  not  with- 
out probable  cause,  if  the  circumstances  were  such  as  to  war- 
rant a  prudent  and  cautious  man  in  the  belief  that  plaintiff 
was  guilty;  and  in  the  nineteenth  they  were  told  that  his 
possession  of  the  property  was  prima  facie  evidence  that 
he  was  guilty,  unless  he  had  given  a  reasonable  explanation 
of  such  possession.  The  jury  could  hardly  have  failed  to 
understand  from  this  that  defendants  were  not  bound  to 
desist  from  the  prosecution,  unless  the  explanation  given 
was  reasonable,  and  they  were  left  to  determine  that  question 
from  the  circumstances  proven. 

IV.     It  was  shown  that  the  defendants  were  members  of 

a  voluntary  association,  the  object  of  which  was  to  assist  in 

4.  MALICIOUS    the  prosecution  and  bringing  to  justice  of  thieves, 

iion:by  vol-    and  Other  violators  of  the  law:  and  there  was  evi- 

uuiaryaaso-  ;  ,     , 

bi?H**of  ^*^"  dence  tending  to  prove  that  the  association,  at  a 
bers:  malice,  meeting  at  which  all  of  the  defendants  were  pres- 
ent, resolved  to  institute  a  prosecution  against  plaintiff  for 
the  larceny  of  said  property,  and  that  each  voted  in  favor  of 
the  proposition;  and  that  a  committee  was  appointed  by  the 
association  to  look  up  the  evidence  against  plaintiff,  and 
bring  the  case  to  the  attention  of  the  district  attorney;  and 
that  the  defendants  contributed  money  to  aid  in  the  prosecu- 
tion. It  was  also  proven  that  E.  V.  Miller,  one  of  the  de- 
fendants, and  another  person,  who  was  a  member  of  the  asso- 
ciation, laid  the  case  before  the  district  attorney,  and  made 
a  statement  to  him  of  what  they  claimed  were  the  facts  of 
the  transaction,  and  this  was  done  in  obedience  to  the  direc- 
tions which  had  been  given  by  the  association.  The  district 
attorney  then  brought  the  case  before  the  grand  jury,  and 
the  defendants  appeared  before  that  body  in  obedience  to  sub- 
poenas served  on  them,  and  gave  testimony.  There  was  no 
evidence,  however,  that  any  of  the  defendants  except  E.  Y. 
Miller  had  anything  to  do  with  bringing  the  charge  to  the 
attention  of  the  district  attorney  or  grand  jury,  except  that 
which  tends  to  show  that  they  participated  in  the  action  of 
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the  association ;  and  that  is  tlie  only  evidence  which  tends  to 
prove  that  there  was  a  common  design  or  purpose  by  all  of 
the  defendants  to  institute  tlie  prosecution.  The  court  gave 
the  following  instructions: 

'^  (23)  The  association  not  being  incorporated,  its  members 
are  individually  liable  for  its  unlawful  acts,  if  any,  if  they 
took  part  therein ;  and,  though  the  association  was  organized 
legally,  its  powers  could  have  been  used  for  an  unlawful  pur- 
pose. 

"  (24)  Tou  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  association  undertook  or  aided  to  prosecute 
plaintiff  upon  the  charge  of  stealing  the  calves  of  defendant 
Foreman,  and  that  said  prosecution  was  without  probable 
cause,  and  with  malice,  that  the  defendants  in  this  action  are 
liable  for  the  said  acts  of  said  association  only  so  far  as  they 
participated  therein  for  that  purpose;  and  before  you  can 
hold  the  defendants,  or  any  of  them,  liable  for  the  acts  or 
I^roceedings  of  said  association  in  relation  to  the  prosecu- 
tion of  i^laintiff,  you  must  find  that  they,  either  by  vote  or* 
by  voluntary  contribution  of  money,  or  other  means,  partici- 
pated in  the  prosecution  of  Johnson;  that  is,  each  defendant 
is  liable,  if  at  all,  for  the  part  said  association  took  in  said 
prosecution,  only  for  what  he  did,  or  intentionally  aided  in 
doing,  in  furtherance  of  the  prosecution  of  Johnson  by  said 
association." 

These  instructions  hold  that,  if  the  prosecution  was  insti- 
tuted by  the  association,  the  individual  defendants  could  be 
held  liable  for  its  action  in  instituting  it  only  in  case  they  par- 
ticipated in  or  aided  the  action.  In  that  respect  they  are 
undoubtedly  correct.  We  held  this  on  the  former  appeal. 
But  malice  in  the  institution  of  the  prosecution  is  an  essen- 
tial element  of  the  cause  of  action.  To  render  the  individ- 
ual members  of  the  association  liable  for  the  action  of  the 
body,  they  must  not  only  have  consented  to  or  aided  in  it, 
but,  in  doing  so,  they  must  have  acted  with  malice,  that  iB, 
they  must  have  become  parties  consciously  to  the  wrongful 
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net  whicli  was  being  done.  If  the  proceeding  was  instituted 
without  probable  cause,  and  any  of  the  defendants  knew  that 
it  was  instituted  by  the  malice  of  their  associates,  or  if  they 
were  themselves  moved  by  unlawful  or  evil  motives  in  con- 
senting to  or  aiding  it,  they  were  joint  wrong-doers,  with  all 
the  others  who  were  moved  by  like  motives.  But  some  of 
them  may  have  been  influenced  only  by  an  honest  desire  to 
see  the  law  enforced  against  one  whom  they  believed  to  be 
guilty  of  a  crime,  while  others  may  have  been  moved  by 
malicious  motives.  If  so,  the  latter  are  liable,  while  the 
others  are  not.  Under  the  instruction,  however,  they  might 
be  held  liable,  for  they  do  not  make  the  motive  of  the  indi- 
vidual defendant  the  test  of  his  liability.  In  this  respect 
they  are  erroneous. 

V.  The  court  admitted,  over  the  objection  of  the  defend- 
ants, evidence  of  certain  statements  and  declarations  said  to 
6.  PRACTicK     have  been  made  by  individual  defendants  during 

obiectioiisto  the  progress  of  the  prosecution.  It  was  urged 
raised  below,  in  argument  that  the  court  erred  in  admitting 
this  evidence  against  any  of  the  defendants,  except  those  who 
are  alleged  to  have  made  the  statements.  Without  now 
inquiring  whether  a  prhn/i  facie  case  of  conspiracy  had 
been  established  so  as  to  make  the  declarations  and  acts  of 
each  conspirator  admissible  against  the  others,  we  deem  it 
Bulticient  to  say  that  no  such  question  was  raised  by  the 
objections  made  in  the  court  below.  The  objection,  in  every 
case,  was  that  the  evidence  was  incompetent  and  immaterial; 
but,  in  so  far  as  it  tended  to  show  the  motives  or  feelings 
that  actuated  the  person  making  the  statement,  it  was  both 
competent  and  material.  In  admitting  the  evidence,  tJiere- 
tbre,  the  court  did  not  hold  that  the  statements  were  admis- 
sible as  against  any  of  the  defendants  except  those  who  made 
them. 

VI.  A  witness  testified  that  one  of  the  defendants  on 
one  occasion,  when  speaking  of  plaintiff  and  the  prosecu- 
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6.  MALicioos    tion,  made  this  statement:     "If  we  had  our  way 

'  Swff^an-        we  would  mako  short  work  of  him,  as  they  did 

by  (fefe^idant:  of  Hi  Roberts."     He  was  tlien  asked  what  he 

interpretiitiou  ,,,,.,  i        i  .  «. 

by  witness,  understood  the  defendant  to*  mean  by  his  refer- 
ence to  Hi  Roberts.  The  question  was  objected  to,  but  the 
witness  was  permitted  to  answer  it,  and  he  stated  that  be 
supposed  him  to  mean  that  they  would  hang  him  by  the 
neck.  The  objection  to  the  question  should  have  been  sus- 
tained. Tlie  opinion  of  the  witness  as  to  what  was  meant 
by  the  reference  was  incompetent.  It  was  understood  in  the 
community  that  Roberts,  the  person  referred  to,  had  been 
hanged  in  a  certain  grove.  When  the  jurors  were  informed 
of  that  fact,  they  were  quite  as  competent  to  put  a  construc- 
tion on  the  language  as  was  the  witness.  It  is  ordinarily 
the  province  of  the  jury  to  determine  what  deduction  or  con- 
clusion should  be  drawn  from  a  given  state  of  facts.  There 
are  some  exceptions  to  that  rule,  but  this  case  is  not  within 
any  of  the  exceptions. 

VII.     One  of  the  defenses  relied  on  was  that,  in  doing 

what  they  did  about  the  institution  of  the  prosecution,  the 

K    defendants  acted  on  the  advice  of  the  district 

7. :proD- 

Hdvlceof  *  attorney,  to  wliom  they  had  made  a  full  and  fair 
counsel.  statement  of  the  facts  of  the  transaction  as  they 
had  ascertained  them,  and  of  the  evidence  which  could  be 
produced  to  substantiate  the  charge  against  the  plaintiff,  and 
who  had  advised  them  that  the  facts  and  evidence  afforded 
ground  for  the  institution  of  the  prosecution.  The  district 
court  gave  the  following  instruction: 

"  (26)  Whether  or  not  the  defendants,  or  some  of  thena, 
did,  before  instituting  the  proceedings,  made  a  full,  fair  and 
honest  statement  to  the  district  attorney,  of  all  the  material 
facts  bearing  upon  the  guilt  of  plaintiff,  of  which  they  had 
knowledge,  and  which  they  could  have  ascertained  by  reason- 
able diligence,  and  whether,  in  commencing  such  prosecu- 
tion, the  defendants  acted  in  good  faith,  upon  the  advice  of 
said  district  attorney,  are  questions  of  fact  to  be  determined 
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uy  you  from  all  of  the  evidence  and  circumstances  in  the 
case.  If  you  believe  from  the  evidence  that  none  of  the 
defendants  made  a  full,  fair  and  truthful  statement  of  such 
facts  to  the  district  attorney,  or  that  they  instituted  the 
criminal  proceedings  from  a  lixed  determination  of  their  own, 
rather  than  from  the  advice  of  said  district  attorney,  the 
advice  of  the  prosecuting  attorney  would  not  be  a  defense  in 
this  action." 

In  our  opinion  this  instruction  is  erroneous.  One  who 
seeks.the  advice  of  counsel  with  reference  to  the  commence- 
ment of  a  criminal  prosecntion  is  bound  to  act  in  good  faith 
in  the  matter.  Unless  he  does  this,  he  will  not  be  protected 
from  liability  on  the  ground  that  he  acted  upon  the  advice 
given  him.  He  is  required  to  make  to  the  counsel  a  full  and 
fair  statement  of  all  of  the  material  facts  known  to  him.  If 
he  has  a  reasonable  ground  for  believing  that  facts  exist 
which  would  tend  to  exculpate  the  accused  from  the  charge, 
good  faith  requires  that  he  shall  either  make  further  inquiry 
with  referenctt  to  those  facts,  and  communicate  the  informa- 
tion obtained  to  the  counsel,  or  that  he  shall  inform  him  of 
his  belief  of  their  existence,  in  order  that  he  may  investi- 
gate with  reference  to  them,  and  take  into  accounf,  in  form- 
ing his  opinion,  the  information  attained  with  reference  to 
tliem.  But  he  is  not  required  to  do  more  than  this.  He  is 
not  required  to  institute  a  blind  inquiry  to  ascertain  whether 
facts  exist  which  would  tend  to  the  exculpation  of  the  party 
accused.  But  if  he  honestly  believes  that  he  is  in  possession 
of  all  of  the  material  facts,  and  makes  a  full  and  fair  state- 
ment of  those  facts  to  the  counsel,  and  acts  in  good  faith  on 
the  advice  given  him,  he  ought  to  be  protected.  This,  it 
seems  to  us,  should  be  the  rule  when  the  advice  of  private 
counsel  is  relied  on.  But  there  are  more  cogent  reasons  for 
applying  it  where  the  communication  is  made  to  the  public 
prosecutor.  In  criminal  cases,  that  officer  is  the  representa- 
tive of  the  state.  He  is  required,  not  only  to  prosecute  in- 
dictments which  are  found,  but  it  is  his  duty  to  assist  in  the 
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investigation  of  charges  against  individuals  which  are  brought 
to  the  attention  of  the  grand  jury.  He  is  .by  law  made  tho 
legal  adviser  of  the  grand  jury.  When  complaint  is  made 
to  him  that  a  public  offense  has  been  committed,  it  is  his 
duty  to  investigate  the  charge,  and,  if  he  deems  it  a  matter 
of  sufficient  importance  to  demand  the  attention  of  the  grand 
jury,-  it  is  also  his  duty  to  have  the  witnesses  subpoenaed  and 
brought  before  that  body;  and  he  has  the  right  to  appear, 
also,  and  assist  in  their  examination.  Neither  he  nor  the 
grand  jury  are  confined  in  their  investigations  to  the  wit- 
nesses named  by  the  complainant^  but  they  have  the  power 
to  send  for  and  examine  any  witnesses  who  they  have  reason  *o 
believe  can  give  any  material  evidence  bearing  on  the  question 
of  the  guilt  of  the  accused.  We  will  not,  of  course,  be  under- 
stood as  holding  that  a  party  who  maliciously  makes  a  ground  - 
less  charge  to  the  district  attorney,  and  thereby  procures  the 
finding  of  an  indictment,  is  not  answerable  to  the  one  injured 
by  the  proceeding.  It  would,  however,  be  a  very  harsh  rule, 
and  one  calculated  to  discourage  entirely  the  making  of  com- 
plaints by  private  individuals,  to  hold  that  one  who  has  acted 
on  the  advice  of  the  district  attorney,  given  upon  a  full  and 
fair  statement  of  all  the  material  facts  which  he  knew,  or 
which  he  had  reasonable  ground  to  believe,  existed  at  the 
time,  was  not  protected  by  the  advice  of  the  attorney,  simply 
because  he  did  not,  before  making  the  complaint,  learn  of 
other  material  facts,  of  the  existence  of  which  he  might  have 
learned  by  reasonable  inquiry.  Yet  that  is  the  doctrine  of  the 
instruction.  The  instruction  seems  to  have  the  support  of 
llilliard  in  his  work  on  Torts,  (see  volume  1,  p.  50G,)  and 
Waite  in  his  work  on  Actions  and  Defenses,  (see  volume  4, 
p.  335.)  The  doctrine  of  the  text  is  supported,  however, 
by  but  few  of  the  cases  cited  in  the  notes  in  support  of  it, 
and  we  do  not  believe  it  is  sound. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded. 

11kv£rsed. 
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Felton,  Adm'r,  v.  The  Chioaoo,  Rock  Island  &  Pacific  »t 


1.  Practice:  vkkdict  against  instructions:  judgment  non  obstante 
ON  sfecfal  findings.  The  instructions  of  the  court  are  binding  on  the 
jurj;  and  where,  in  theli^ht  of  the  instructions  and  of  special  findings 
made  by  the  jury,  the  verdict  should  have  been  for  defendant,  a  verdict 
for  plaintiff  should  have  been  set  aside,  and  judgment  rendered  for 
defendant,  on  its  motion,  on  the  special  findings. 

Ajppeal  from,  Poweshiek  District  Court, 

Friday,  October  15. 

Action  to  recover  damages  accruing  to  the  estate  of  which 
plaintiff  is  administrator,  by  reason  6f  injuries  received  by 
the  intestate  through  the  negligence  of  defendant's  employes, 
while  a  passenger  upon  a  train  upon  defendant's  road. 
There  was  a  judgment  upon  a  verdict  for  plaintiff.  Defend- 
ant appeals. 

Wright^  Cummins  cfe  Wright  and  Winslow  <&  Varnumy 
for  appellant. 

No  appearance  for  appellee. 

Beck,  J. — The  evidence  applicable  to  the  issues  in  the 
case  tended  to  show  that  plaintiff,  with  a  large  number  of 
other  pei'sons,  purchased  excursion  tickets  at  Brooklyn,  upon 
which  they  were  carried  to  Grinnell,  to  attend  a  circus  which 
gave  an  exhibition  at  that  town.  They  were  transported 
back  to  Brooklyn  in  a  freight  train.  Many  of  the  pas- 
sengers were  compelled  to  ride  on  flat  or  platform  cars,  which 
had  no  railings  or  other  protections  around  them  to  prevent 
passengers  from  being  thrown  from  the  cars.  Plaintiff's 
intestate  started  to  return  from  Grinnell  upon  one  of  these 
cars,  lie  was  a  sober  and  peaceable  young  man.  There 
were  quarrelsome  and  drunken  men  among  the  persons  upon 
Vol.  LXIX— 37 
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the  car  on  which  deceased  was  riding,  who  got  into  an  alter- 
cation witli  him,  and  assaulted  him,  and  finally  he  was 
thrown  or  shoved  from  the  cars  by  them,  and  was  instantly 
killed.  Upon  these  and  other  facts  the  plaintiff'  seeks  to 
recover.  Applicable  to  these  issues  in  the  case,  the  district 
court  gave  to  the  jury  the  following  instructions: 

'*  (8)  If  the  immediate  and  direct  cause  of  the  death  was  an 
assault  made  on  deceased  by  one  or  more  fellow-passengers, 
and  this  was  not  a  result  which  defendant  or  its  officers  or 
employes  had  reasonable  ground  to  expect  as  a  result  of  the 
kind  of  car  on  which  said  deceased  was  permitted  to  ride  at 
the  time  of  his  death,  then  a  failure  to  furnish  other  cars  of 
a  less  dangerous  character  would  not,  in  itself,  if  established 
by  the  evidence,  constitute  such  negligence  as  would  render 
defendant  liable  in  this. action. 

'*  (9)  It  is  further  alleged  in  said  petition  that  defendant 
was  negligent  in  not  furnishing  a  sufficient  number  of  men, 
and  in  not  exercising  sufficient  care  to  guard  against  assaults 
by  the  fellow-passengers  of  said  deceased,  and  that,  by  reason 
thereof,  defendant  negligently  permitted  tlic  acts  of  a  fellow- 
passenger  which  resulted  in  throwing  said  Fred  Felton  from 
the  train,  and  thereby  causing  his  death. 

''(10)  Upon  this  branch  of  the  case  you  are  instructed 
that  it  is  a  general  rule  of  law  that  a  carrier  of  passengers 
owes  to  the  persons  being  carried  the  duty  to  protect  them 
from  violence  and  assaults  of  fellow-passengers,  and  such 
carriers  will  be  held  responsible  for  neglect  in  this  particular 
when,  by  exercise  of  proper  care,  acts  of  violence  might 
have  been  foreseen  and  prevented;  and  while  not  required 
to  furnish  a  police  force  sufficient  to  overcome  all  force,  when 
unexpectedly  and  suddenly  offered,  it  is  the  duty  of  such 
carrier  to  provide  help  sufficient  to  protect  the  passengers 
against  assaults  from  any  quarter  which  might  reasonably 
be  expected  to  occur,  under  the  circumstances  of  the  case, 
and  the  condition  of  the  parties. 

*<  (11)  Therefore,  if  you  find  from  the  evidence,  by  a  pre- 
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ponderance  thereof,  that  said  deceased,  without  fault  or  neg- 
ligence on  his  part,  was  assaulted  by  one  or  more  of  his 
fellow-passengers  while  riding  on  defendant's  cars,  and  was, 
hjr  reason  thereof,  thrown  from  the  car  on  which  he  was  rid- 
ing, and  killed;  and  that  defendant,  or  its  oflacers  or 
employes,  had  reasonable  ground  to  believe  or  expect  that 
such  assault  might  be  made,  in  view  of  all  the  facts  and  cir- 
cumstances disclosed  by  the  evidence,  and  failed  to  make 
reasonable  eflForts,  through  the  employes  running  the  train, 
to  guard  against  or  prevent  the  same,  or  reasonable  pro- 
vision to  guard  against  or  prevent  the  same,  by  a  reasonably 
sufficient  force  of  employes  for  such  purpose;  and  that  the 
death  resulted  from  such  neglect  to  make  such  eflTorts  or  pro- 
vision,— then  your  verdict  in  such  case  should  be  for  the 
plaintiff  for  such  an  amount  as  the  evidence  may  show  him 
entitled  to  recover,  under  the  instructions  hereinafter  given 
as  to  the  measure  of  damages. 

"(12)  But  if  defendant,  its  officers  or  employes,  had  no 
reasonable  ground  to  believe  that  such  an  assault  would  be 
made,  under  all  the  circumstances  of  the  case  as  shown  by  the 
evidence,  then  defendant  would  not  be  so  liable,  even  though 
you  find  from  the  evidence  that  the  death  might  have  been 
prevented  had  a  sufficient  force  of  employes  of  defendant 
been  present  on  the  train  or  car." 

These  instructions  are  to  be  regarded  as  the  law  of  the 
case. 

The  jury,  in  response  to  interrogatories,  made  the  follow- 
ing special  findings:  *•(!)  Do  you  find  that  defendant  ought 
reasonably  to  have  anticipated  that  an  assault  would  be  com- 
mitted on  deceased  as  a  result  of  furnishing  the  kind  of  cars 
upon  which  deceased  was  riding  at  the  time  of  this  accident? 
Ko.  (2)  Do  you  find  that  deceased  was  assaulted  upon,  and 
in  such  assault,  pushed  or  knocked  from,  said  train?  Yes." 
(4)  "Was  there  any  conduct  on  the  train  after  it  left  Grin- 
nell,  and  before  the  accident,  on  the  part  of  any  passengers, 
which  indicated  danger  to  the  life  or  safety  of  deceased,  of 
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which  the  men  in  charge  of  the  train  had  actual  knowledge? 
If  so,  what  was  it,  and  who  knew  it?     No." 

II.  As  we  understand  the  case,  the  negligence  substan- 
tially charged  against  defendant  consisted  in  famishing  cars 
for  the  use  of  deceased,  and  other  passengers,  of  insufficient 
and  dangerous  character,  and  in  not  providing  sufficient  pro- 
tection, through  employes,  to  defend  the  decedent  from  his 
assailants.  The  jury  found  specially  that  defendant  had  no 
reason  to  anticipate  the  assault.  Under  the  eighth  instruc- 
tion, the  acts  of  defendant  in  furnishing  cars  of  a  dangerous 
character  was  not  negligence  rendering  defendant  liable  in 
this  action,  in  the  absence  of  reasonable  grounds  to  expect 
that  the  injury  to  intestate  would  result  from  ihe  defective 
and  dangerous  character  of  the  cars.  The  second  special 
finding  shows  that  the  direct  and  proximate  cause  of  the 
injury  resulting  in  the  death  of  the  intestate  was  the  assault. 
"The  fourth  special  finding  is  to  the  effect  that  there  was 
nothing  to  justify  expectation  or  fear  of  danger  to  the  intes- 
tate on  the  part  of  the  employes  operating  the  train.  The 
twelfth  instruction  is  to  the  effect  that,  if  defendant  had  no 
reasonable  ground  to  believe  that  an  assault  would  be 
made,  defendant  is  not  liable,  even  though  death  might  have 
been  prevented  ha'd  a  sufficient  number  of  employes  been 
present  on  the  train.  The  evidence  tends  to  show  no  cir- 
cumstance calculated  to  warn  defendant's  employes  of  the 
assault,  other  than  the  conduct  of  the  assailants,  which  was 
unknown  to  the  employes.  It  follows,  from  the  facts  shown 
by  the  special  findings,  that  the  defendant  is  not  chargeable 
with  negligence,  according  to  the  rules  of  the  law  as 
announced  by  the  instructions  above  quoted. 

The  district  court  should  have  sustained  defendant's  motion 
for  a  judgment  non  ohstante^  for  the  reason  that  the  general 
verdict  is  in  conflict  with  the  special  findings. 

Rbvebsed. 
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60   681 : 

The  Wisconsin,  Iowa  &  Nebraska  E't  Oo.  et  al.  v.  Given,   M_»?r 

Judge. 

1.  Courts:  poweb  to  pbesebve  records:  contempt.  A  court  of  re«- 
ord  has  pov^rer,  on  its  own  motion,  or  on  the  motion  of  a  party,  to  make 
an  order  commandinfir  an  attorney  to  restore  to  the  files  a  paper  which 
he  has  removed  without  leave;  and  where  such  order  is  made  on  the 
motion  of  a  party,  it  is  not  necessary  to  its  validity  that  the  attorney 
have  notice  of  the  motion;  and  if  he  fad  to  obey  the  order  be  may 
properly  be  cited  to  show  cause  why  he  should  not  be  punished  for  con- 
tempt. • 

Tuesday,  Octobeb  19. 

Oebtiorabi.   The  facts  are  sufficiently  stated  in  the  opinion. 

JB'ubbardy  Clark  c&  Dawley^  for  plaintiffs. 

J.  a.  JBarcrqftj  for  defendant. 

Seevers,  J. — The  defendant  ifl  judge  of  the  circuit  court 
of  Polk  county,  in  which  court  an  action  was  pending 
wherein  one  Thornton  was  plaintiff,  and  the  corporation 
plaintiff  was  defendant.  The  object  of  the  action  was  to 
recover  compensation  for  the  right  of  way  over  certain  real 
estate  owned  by  Thornton,  which  the  defendant  in  the  action 
had  taken  possession  of.  It  became  necessary,  in  the  opinion 
of  counsel,  for  Thornton  to  make  a  tender  of  a  conveyance 
of  the  right  of  way,  and  such  a  conveyance  was  executed 
and  deposited  with  the  clerk,  and  tendered  to  the  defendant 
in  the  action  in  a  pleading,  and  such  deed  was  filed  by  the 
clerk.  Under  the  belief  tliat  the  tender  was  unconditional, 
and  that  he  had  the  right  to  accept  and  remove  it  from  the 
files  without  the  consent  of  Thornton  or  the  court,  counsel 
for  the  railway  company  did  so,  and  a  written  acceptance  of 
the  deed  was  filed  with  the  clerk.  Afterwards,  on  the  twen- 
ty-first day  of  October,  1885,  Thornton  dismissed  his  action. 
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On  the  succeeding  day  a  motion  was  filed  by  the  attorney 
of  Thornton  for  an  order  on  W.  G.  Clark,  the  attorney  of 
the  corporation,  to  return  and  place  on  file  in  court  the  con- 
veyance which  had  been  tendered  as  above  stated.  The 
motion  came  on  afterwards  to  be  heard,  and  it  was  sustained 
and  it  was  "ordered  and  adjudged  *  *  *  that 
defendant's  attorney,  W.  G.  Clark,  return  said  deed  to  the 
files  of  the  court  at  once."  This  order  was  not  complied 
with,  and  afterwards  a  motion  was  filed,  asking  that  said 
Clark  be  cited  to  appear  and  show  cause  why  he  should  not 
be  attached  for  contempt  because  he  had  failed  to  return  the 
deed  as  the  court  had  ordered.  Thereupon  this  proceeding 
was  commenced. 

No  notice  of  the  motion  or  order  requiring  the  deed  to  be 
returned  was  ever  served  on  Mr.  Clark.  The  first  knowledge 
he  had  of  such  order,  it  must  be  assumed,  was  obtained  after 
it  was  made  and  entered  of  record,  and  therefore  it  is  insisted 
that  the  defendant  exceeded  his  jurisdiction,  and  acted 
illegally.  When  the  deed  was  filed  by  the  clerk  it  was  in 
the  custody  of  the  court,  and  subject  to  its  control,  and  of 
necessity  the  court  has  the  power  to  protect  and  preserve  the 
records  and  papers  in  its  custody  from  spoliation.  To  this 
end  it  may  undoubtedly  proceed  at  any  time,  with  or  with- 
out a  motion,  whenever  it  has  information  that  any  sucli 
paper  has  been  removed,  to  order  and  direct  that  it  be 
returned  by  any  of  its  officers  having  the  possession  of  such 
paper,  or  who  may  have  removed  it  fi*om  the  files  without 
leave  of  the  court.  The  power  of  the  court  in  this  respect 
is  not  dependent  on  a  notice,  but  exists  independent  of  it. 
Tlie  court  may,  in  the  first  instance,  order  the  paper  to  be 
returned  without  previous  notice  to  the  person  who  has  such 
a  paper  in  his  possession,  or  who  has  taken  it  from  the  files, 
and  it  is  immaterial  whether  the  paper  was  properly  or 
improperly  removed.  It  is  sufficient  for  the  court  to  know- 
that  some  of  its  records  or  papers  in  its  custody  have  been 
removed  or  taken  without  its  consent,  and  therefore  we  shall 
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not  stop  to  inquire  whether  the  tender  of  the  deed  was  con- 
ditional  or  unconditional.  At  most,  the  order  to  return  the 
deed  was  error  without  prejudice.  The  riglits  of  the  plaint- 
iff or  of  Mr.  Clark  have  not  been  prejudiced  thereby. 
Cause  can  be  shown  why  Mr.  Clark  is  not  in  contempt. 
Whether  he  can  successfully  do  so  it  is  not  our  province  to 
determine.  All  that  we  do  determine  is  that  the  defendant, 
when  sitting  as  a  court,  had  the  power  to  make  the  order'  to 
return  the  deed  without  previous  notice  to  Mr.  Clark.  As 
to  the  propriety  of  the  order,  under  the  circumstances,  we 
have  no  occasit)n  to  determine.  The  certiorari  is  therefore 
quashed,  and  this  proceeding 

Dismissed. 


Donican  v.  Mulry  et  al. 

1.  Arbitration  and  Award:  for&c  of  aorbbmbnt:  parties  bound 
bt:  instance.  Aclion  to  recover  on  a  contract  for  an  annuity  and 
support  for  lite;  bat  it  appearing  that  the  parties,  by  a  written  agree- 
ment, had  submitted  to  certain  persons,  as  arbitrators,  the  matters  of 
difference  between  them,  with  power  **  to  make  a  settlement  of  all  our 
claims  against  each  other,  and  particularly  the  claim  of  said  Honoria 
Donican  (plaintiff)  against  James  Mulry  (defendant)  for  her  present 
and  future  support  and  maintenance,''  and  that,  in  pursuance  of  such 
submission,  the  arbitrators  made  an  award  that  defendant  should  pay 
plaintiff  $200  in  five  years,  in  equal  payments,  without  interest,  held 
that  such  submission  and  award  were  binding  on  plaintiff,  and  a  bar  to 
her  recovery  in  this  action.    See  opinion  for  authorities. 

Appeal  from,  Palo  Alto  Circuit  Court. 

Tuesday,  October  19. 

AonoN  IN  EQUITY.     Judgment  for  the  defendants,  plaintiff 
appeals. 

Struhlcy  Kinne   <fe  Stiger   and  Thomas  O^Conm,ery   for 
appellant. 

/>.   liutledgey   P,    0,    Caaady   and    G.    II,    Carr^    for 
appellees. 
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Seevbrs,  J. — The  plaintiff  was  the  owner  of  certain  real 
estate  in  Wisconsin,  which  she  conveyed  to  the  defendant  in 
consideration  of  his  agreement  to  pay  her  a  sum  of  money 
annually,  and  support  her  during  her  life.  To  secure  the 
performance  of  this  contract,  the  defendants  executed  a 
mortgage  to  the  plaintiff  on  the  land,  which  she  released 
upon  the  defendants'  agreement  to  sell  it,  and  with  the 
proceeds  purchase  other  land  in  Iowa,  which  he  agreed  to 
mortgage  to  the  plaintiff  in  the  place  and  stead  of  the  land 
in  Wisconsin.  The  defendant  sold  the  land  in  Wisconsin, 
and  purchased  other  land  in  Iowa,  but  refused  to  mortgage 
the  same  to  the  plaintiff.  He  also  failed  to  pay  the  sum  of 
money  annually  that  he  agreed  to  pay,  and  refused  to  support 
the  plaintiff  as  he  had  agreed.  The  relief  asked  is  that  she 
have  judgment  for  the  amount  found  due,  and  that  the  same 
be  charged  as  a  lien  on  the  land  in  Iowa.  The  defendants 
pleaded  that  the  parties,  in  writing,  agreed  to  and  submitted 
to  certain  persons,  as  arbitrators,  the  matters  of  difference 
between  them,  and  empowered  them  "  to  make  a  settlement 
of  all  our  claims  against  each  other,  and  particularly  the 
the  claim  of  said  Ilonoria  Donican  against  James  Mulry, 
for  her  present  and  future  support  and  maintenance;"  and 
that,  in  pursuance  of  such  submission,  the  arbitrators  made 
an  award  that  the  defendant  should  pay  the  plaintiff  the  sum 
of  $200  in  five  years,  in  equal  payments,  without  interest. 
A  demurrer  to  the  answer  was  sustained,  and  it  is  urged  that 
the  submission  is  uncertain,  and  does  not  embrace  past  sup- 
port, and  that  the  award,  as  to  the  time  of  pay- 
ment of  the  amount  awarded,  is  not  in  accord  with 
the  submission.  As  we  read  the  submission,  all  matters  of 
difference  between  the  parties  were  submitted,  and  it  is  there- 
fore not  uncertain,  in  the  sense  that  it  and  the  award,  in  the 
absence  of  any  showing,  can  be  treated  as  void.  We  think 
such  a  submission  should  be  regarded  as  binding  on  the 
])arties.  The  award  follows  the  submission,  and  the  fact 
that  the  arbitrators  fixed  the  time  of  payment  as  they  did 
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was  clearly  within  the  terms  of  the  power  conferred  on 
them.  These  views  are  sustained,  we  think,  by  Woodward 
V.  Atwater^  3  Iowa,  61;  Zook  v,  Sj>raj/^  38  Id.,  273  ;  and 
McKinnis  v.  Freeman^  Id.,  364. 

Affibmbd. 


In  bb  Assignment  of  Guyeb. 

1.  Assignment  for  Benefit  of  Creditors:  kxoeptions  to  report 
OF  assignee:  pleadings.  The  report  of  an  assignee  showed  that  the 
claim  of  A.  was  secured  by  mortgage.  To  this  item  of  the  report  B.,  a 
creditor,  objected,  on  the  ground  that  the  mortgage  was  invalid,  and 
created  no  lien,  A.  answered,  setting  up  the  note  of  the  assignor  to 
him,  and  the  mortgage  given  to  secure  it,  and  claiminer,  by  virtue 
thereof,  priority  over  the  other  creditors.  Held  that  these  pleadings 
sufficiently  presented  for  trial  the  issue  as  to  A. 's  right  to  priority,  under 
8  2121  of  the  Code. 


t,  :   PRIOR  mortgage:   validity:  consideration:   delivkry. 

G.,  upon  purchasing  goods  of  A.,  agreed,  in  case  of  financial  embarrass- 
ment, to  secure  A.  by  a  mortgage  on  the  stock  of  goods.  Afterwards, 
being  embarrassed,  he  advised  A.  that  he  was  about  to  make  a  mortgage 
pursuant  to  the  agreement,  and  he  did  so  on  the  same  day,  and  placed 
it  in  the  hands  of  M.,  who  was  not  an  agent  of  A.,  but  who  caused  it 
to  be  recorded  on  the  day  of  its  execution.  The  next  day  G.  made  a 
general  assignment  to  M.  for  the  benefit  of  his  creditors.  Held  that  the 
mortgage  was  not  invalid  as  being  without  consideration,  nor  as  having 
been  executed  without  the  assent  of  the  mortgagee,  nor  for  want  of 
delivery  to  the  mortgagee;  and  that  it  created  a  lien  which  entitled  the 
mortgagee  to  payment  in  preference  to  other  creditors.  Everett  v, 
Whitney y  55  Iowa,  146,  followed;  and  CoU  v,  Dealham,  13  Id.,  551, and 
Cobb  V.  Chase,  54  Id.,  253,  distingubhed. 

Ajpjpeal  from  Dallas  Circuit  Court. 

TuESi>AY,  October  19. 

J.  0.  GuTEB  made  a  general  assignment  of  his  property, 
for  the  benefit  of  his  creditors,  to  O.  Mosher.  The  assignee 
filed  a  report  in  the  c^nrt  below,  showing  a  list  of  creditors 
who   had  filed  their  claims,  with   a   statement   pertaining 
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thereto.  In  another  list  appeared  the  claims  of  creditors 
secured  by  mortgage.  In  this  list  appeared  a  mortgage 
given  to  G.  H.  Atwell  upon  a  stock  of  goods  covered  by  the 
mortgage.  The  Buell  Manufacturing  Company,  and  other 
general  creditors,  appeared  and  excepted  to  the  report. 
Atwell  filed  an  answer  to  the  exceptions.  The  circuit  court, 
upon  a  finding  of  facts,  held  that  the  mortgage  to  Atwell 
was  a  lien  upon  the  goods,  entitling  him  to  priority.  From 
this  decision  the  Buell  Manufacturing  Company  appeals. 

White  cfe  Clark^  for  appellant. 

Robert  S.  Barr^  for  Atwell,  appellee. 

Beck,  J. — I.  Counsel  for  appellant,  the  Buell  Mannfac- 
turing  Company,  first  insist  that  the  answer  of  Atwell,  the 
1.  AssioNk-        appellee,  does  not  raise  any  issue  for  trial.     We 

MKNT  for  n      t  •      •  mi 

benefit  of       aro  ot  the  contrary  opinion.     Ihe  exceptions  to 

creditors:  ex-  */      s:  r 

ception.M-jre-  the  report  object  to  appellee's  mortgage  on  the 
fngSr*'*^^^"  gi*ound  that,  under  it,  he  has  no  right  to  prefer- 
ence, and  holds  no  lien  on  the  property.  The  answer  sets 
up  the  note  of  the  assignor  to  the  appellee,  and  the  mortgage 
given  to  secure  it,  and  claims  under  it  a  lien  upon  the  goods 
prior  and  senior  to  the  demands  of  all  other  persons,  and 
asks  that  the  assignee  be  directed  to  first  pay  the  debts  of 
the  assignor  out  of  the  proceeds  of  the  mortgaged  property. 
The  question  of  the  priority  of  the  appellee's  mortgage  is 
thus  fairly  and  plainly  put  in  issue.  This  being  a  special 
proceeding  authorized  by  Code,  §  2121,  wherein  no  direc- 
tions are  found  for  pleadings,  further  than  exceptions  by 
creditors  objecting  to  claims  of  other  creditors,  and  prescrib- 
ing that  thereon  the  court  shall  proceed  to  hear  the  proofs 
of  the  parties,  it  is  quite  probable  that  no  further  pleadings 
are  required  by  the  statute. 

II.  The  circuit  court  found,  among  other  matters  which 
need  not  be  specially  mentioned,  the  following  facts:  (1)  The 
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2, :  prior  assignor,  at  the  time  the  debt  was  c 

vSidfwf  con-  which  was  for  goods  purchased  of  At^i 
delivery.  '  added  to  his  stock  of  merchandise,  ag 
Atwell  that,  in  case  of  any  financial  trouble  hapj 
the  assignor,  he  would,  by  a  mortgage  upon  his 
merchandise,  secure  Atwell.  (2)  The  assignor, 
financially  embarrassed  and  pressed  by  his  creditor 
Atwell  that  he  was  about  to  execute  a  mortgage,  a 
did  on  the  same  day  he  sent  such  advice.  (3)  The 
was  delivered  to  O.  Mosher,  for  the  benefit  c 
Mosher  was  not  the  agent  for  Atwell,  but  he  caused 
gage  to  be  recorded  upon  the  day  of  its  execution, 
the  next  day  the  assignment  was  made.  (5)  It  wa 
pose  of  the  assignor,  from  the  first,  to  secure  Al 
the  mortgage  was  made  in  pursuance  of  such  pur 
of  the  agreement  with  Atwell. 

III.  It  is  urged  that  the  agreement  between  th 
and  Atwell  for  the  execution  of  the  mortgage  can 
force  and  effect,  and  can  give  Atwell  no  right,  for 
that  it  is  without  consideration.     The  ready  answ( 
objection  is  that  the  consideration  of  the  debt  was 
sideration  of  the  agreement,  just  as  it  was  of  the  n 
was  given  for  the  debt.     The  note  was  given  as  i 
For  the  debt;  so  was  the  mortgage.     The  agreeme 
to  the  giving  and  perfecting  of  security,  and  this 
tion  of  the  debt  was  the  consideration  of  all  these 
for  its  securitv.     Because  the  agreement  was  not 
when  made,  at  the  time  the  debt  was  contracted, 
therefore,  invalid,  as  being  without  consideration. 

IV.  In  the  case  at  bar  the  parties  agreed,  whei 
was  contracted,  that  the  mortgage  should  be  exec 
the  happening  of  a  specified  event,  and  should  cc 
erty  specifically  named.  The  event  happened,  an(] 
gage  was  then  executed.  The  law  will  presume 
mortgagee  assented  to  the  mortgage.  Indeed,  the 
the  agreement  establishes  the  assent  without  the  a 
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sumption.  His  assent  expressed  in  the  agreement  was 
intended  to  and  did  continue  up  to  the  execution  of  the 
mortgage.  The  mortgage,  being,  in  pursuance  of  the  agree- 
ment, upon  property  specified  therein,  is  valid,  and  creates 
a  lien  in  favor  of  the  mortgagee.  Everett  v.  Whitney^  55 
Iowa,  146.  The  facts  appearing  in  the  case  at  bar,  that  the 
agreement  to  execute  the  mortgage  was  made  when  the  debt 
was  contracted,  and  specified  the  property  to  be  covered  by 
the  mortgage,  distinguish  it  from  Cohb  v.  Chase,  54  Id.,  253, 
and  Cole  v.  Dealham,  13  Id.,  551,  in  which  like  facts  do  not 
appear. 

Y.  The  mortgagor  having,  by  agreement,  bound  Jiimself 
to  execute  the  mortgage,  and  the  mortgagee  having  assented 
thereto  and  agreed  to  accept  it,  the  mortgagor  would  be 
authorized  to  file  it  for  record,  and  the  person  to  whom  he 
delivered  it  was  authorized  to  do  this  for  him  as  his  agent. 
The  deposit  of  the  mortgage  in  the  recorder's  office  operated 
as  a  delivery  to  the  mortgagee. 

VI.  It  will  be  observed  that,  in  our  view,  the  case  wholly 
turns  upon  the  fact  that  the  execution  and  delivery  of  the 
mortgage  was  in  pursuance  of  and  compliance  with  a  suffi- 
cient prior  agreement  between  the  parties.  It  therefore 
becomes  unnecessary  to  consider  positions  of  counsel  upon 
other  questions. 

The  judgment  of  the  circuit  court  is  Affibmed. 


Campbell  v.  Wueelek. 


1.  Chattel  Mortgage:  foreclosuke:  places  of  posting  notices. 
where  a  chattel  mortgage  provides  that,  in  case  of  foreclosure,  notice? 
of  the  sale  shall  be  posted  in  three  public  places  in  the  county,  this 
requirement  may  be  met  by  posting  in  any  three  public  places  in  the 
county;  and  an  instnictiou  from  which  the  jury  might  infer  that,  if 
one  of  the  notices  was  posted  at  the  court-house,  it  would  be  insufficient, 
unless  it  was  posted  at  the  front  of  the  court-house,  held  erroneous. 
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•J.  :  :  DUTY  TO  RETURN  SURPLUS  PROPER 

under  chattel  mortgage  is  taken  to  be  sold  for  th 
secured  debt,  and  the  necessary  amount  is  realized 
only  of  the  property,  it  is  not  the  duty  of  the  mort 
residue,  at  his  own  expense,  to  the  mortgagor,  but 
ject  to  his  order. 

8.  : :  SALE  UPON  notices  improperly 

mortgaged  chattels  by  the  mortgagee,  without  the  p 
or  without  having  posted  thorn  ia  the  manner  stip 
gage,  will  not  invalidate  the  title  of  the  purchaser  i 
only  remedy  of  the  mortgagor  for  such  irregularity 
damages  against  the  mortgagee.    See  opinion  for  i 

Appeal  from  Cerro  Gordo  Distrit 

Wednesday,  October  20. 

Plaintiff  bronght  this  action  to  recover  1 
tain  personal  property  which  he  alleges  defei 
and  wrongfully  carried  away  and  converted, 
expense  of  carrying  back  to  his  farm  certai 
which  defendant  removed  therefrom.  Defi 
that  he  took  possession  of  said  property  un 
mortgages,  given  by  plaintiflF  to  secure  cert 
owing  him,  and  that  he  foreclosed  said  raoi 
sufficient  of  the  property  to  satisfy  the  ii 
his  reply  plaintiff  averred  that  the  alleged  s 
erty  was  void,  for  the  reason  that  it  was  not 
tised,  and  that  aji  amount  of  said  propei 
defendant  in  excess  of  the  debts  secured  by 
and  that  defendant  had  received  said  excess, 
to  his  own  use.  The  verdict  and  judgment 
iff,  and  defendant  appeals. 

Glass  <fe  Hughes  and  Z.  S.  Butler^  for  a] 

Blythe  <&  MarJcley  and  Stanbery  <&  Clar 

Reed,  J. — On  the  seventeenth  of  Febrns 
iff  and  his  wife  executed  to  defendant  their 
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/or  $542.68,  and  gave  a  chattel  mortgage  to  secure  the  same. 
This  note  and  mortgage,  as  is  shown  by  a  memorandum 
written  on  the  back  of  the  note,  were  given  as  security  for 
five  other  notes  previously  executed,  and  for  any  book-account 
or  other  claim  that  defendant  might  hold  against  plaintiff 
during  the  years  1881  and  1882.  Three  of  the  promissory 
notes  mentioned  in  said  memorandum  were  also  secured  by 
chattel  mortgages  on  the  same  property  covered  by  the  mort- 
gage given  on  the  seventeenth  of  February.  Each  of  said 
mortgages  contained  the  provision  that,  upon  the  failure  of 
the  mortgagor  to  pay  the  debt  secured  thereby  at  maturity, 
the  mortgagee  might  take  the  property,  and  sell  it  at  public 
sale,  after  giving  ten  days'  notice  of  the  time  and  place  of 
sale,  by  posting  up  written  or  printed  notices  in  three  public 
places  in  the  county.  Defendant  claimed  that  there  was  a 
balance  due  him  on  the  said  notes,  and  on  an  account  which 
accrued  after  the  seventeenth  of  Feburary,  1881 ;  and  on  the 
sixteenth  of  March,  1882,  he  took  possession  of  the  prop- 
erty, and  removed  it  from  plaintiff's  farm,  and  on  the  twenty- 
seventh  of  the  same  month  he  sold  a  sufficient  amount  of  it, 
at  public  sale,  to  satisfy  the  alleged  balance.  The  portion 
not  sold  was  subsequently  taken  possession  of  by  plaintiff, 
and  moved  back  to  his  own  premises. 

I.  A  question  in  the  case  was  whether  defendant  adver- 
tised the  sale  in  the  manner  prescribed  in  the  mortgages. 
1.  CHATTEL      Plaintiff  claimed  that  the  only  notice  posted  up 

mortgage:  »/  r  r 

piucesof'^*     ^y  defendant  was  of  a  sale  under  the  mortgage 
notices.  given  to  secure  one  of  the  notes  executed  prior 

to  the  seventeenth  of  February,  1881,  and  that  nothing 
remained  due  on  that  note  at  the  time  of  the  sale.  Defend- 
ant introduced  a  witness  who  testified  that  he  prepared 
notices  of  a  sale  under  each  of  the  mortgages,  and  posted 
them  up  in  three  public  places  in  the  county,  one  of  which 
was  at  the  court-house;  but  he  did  not  designate  the  partic- 
ular place  in  or  about  the  building  where  said  notice  was 
posted.      The  district  court  gave  the  following  instruction: 


Digitized  by 


Google 


OCTOBER  TERM,  1886.  691 

Campbell  v.  Wheeler. 

*^If  the  notices  required  by  the  mortgages  to  be  given  prior 
to  the  sale  were  not  posted  as  required,  the  sale  would  be 
invalid;  but  if  you  find  that  three  notices  of  the  time  and 
place  of  the  sale  and  description  of  the  property  were  posted 
in  three  public  places  in  the  county,  one  of  which  was  at  the 
front  of  the  court-house^  as  to  each  of  the  mortgages,  it 
would  be  a  valid  sale,  so  far  as  the  notices  were  concerned.'' 
By  the  first  clause  of  this  instruction  the  jury  were  told  that 
the  posting  of  notices  in  the  manner  prescribed  by  the  mort- 
gages was  essential  to  the  validity  of  the  sale,  and  in  the  lat- 
ter clause  the  court  undertook  to  instruct  them  as  to  what 
would  be  a  suflicient  posting  of  the  notices.  They  were  told 
that  if  notices  as  to  eaCh  of  the  mortgages  were  posted  in, 
three  public  places  in  the  county,  and  one  of  said  places  was 
the  front  of  the  court-house,  it  was  sufficient.  The  jury 
would  naturally  understand  from  this  that  the  sale  was 
invalid,  unless  the  notices  were  posted  at  the  front  of  the 
court-house.  The  provision  of  the  mortgages,  however, 
required  only  that  they  be  posted  in  three  public  places,  and 
this  requirement  would  be  met  if  they  were  posted  in  any 
three  public  places  in  the  county.  It  was  only  necessary  that 
the  place  in  or  about  the  court-house  where  they  were  posted 
should  be  a  public  place.  We  think,  therefore,  that  the 
instruction  was  misleading.  Under  it  the  jury  may  have 
ibund  the  sale  invalid,  even  though  the  notices  were  all  posted 
in  public  places. 

II.     The  district  court  also  instructed  the  jury  that  it  was 
defendant's  duty  to  return  the  property  remaining  unsold, 

^ . .  after  the  satisfaction  of  the  debt  secured  by  the 

iiurp/iw'prSJS  mortgages,    to    plaintiff's    premises,    and    that 
*^^^'  plaintiff  was  entitled  to  recover  reasonable  com- 

pensation for  the  labor  and  trouble  of  returning  it.  We 
think  this  instruction  is  erroneous.  Defendant  had  the  right, 
under  the  mortgages,  to  take  possession  of  the  whole  of  the 
property,  and  remove  it  from  plaintiff's  premises.  Until 
such  time  as  his  debt  should  be  satisfied,  he  had,  as  against. 
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plaintiff,  the  right  to  the  absolute  possession  of  it.  But 
when  he  had  sold  a  sufficient  amount  of  it  to  satisfy  the  debt, 
and  pay  the  costs  and  expenses  of  the  proceedings,  all  right 
or  interest  in  the  portion  remaining  unsold  ceased.  From 
that  time  he  held  it  for  plaintiff,  and  was  bound  to  surrender 
it  to  him  on  demand.  But  he  was  not  bound  to  carry  it  back 
to  his  premises.  The  cost  and  expense  of  returning  it  to 
plaintiff's  premises  were  occasioned  by  the  proceeding  to 
enforce  the  collection  of  the  mortgage  debt,  and  are  no  more 
chargeable  to  defendant  than  any  of  the  other  legitimate 
costs  or  expenses  of  the  proceeding. 

III.     There  was  evidence  tending  to  show  that  the  amount 
realized  from  the  property  sold  was  less  than  its  fair  market 

s. : :  value,  and    the    jury   were   instructed    that,   if 

nouces^m-      defendant  made  the  sale  without  having  posted 
ed.  the  notices  as  required  by  the  mortgages,  he  was 

answerable  to  plaintiff  for  its  value.  The  giving  of  this 
instruction  is  assigned  as  error.  The  position  of  counsel  is 
that,  if  defendant  made  the  sale  without  having  posted  the 
notices  as  required,  plaintiff  was  not  thereby  divested  of  his 
equity  of  redemption  in  the  property,  and  consequently  that 
his  only  remedy  is  an  action  in  equity  to  redeem.  In 
Edwards  v.  Cotti^ell^  43  Iowa,  194,  the  mortgagee,  having 
the  power  to  sell  the  mortgaged  property  upon  default  in 
payment,  bartered  it  for  other  property,  and  it  was  held  that 
the  transaction  operated  to  transfer  to  the  purchasers  only 
the  lien  created  by  the  mortgage,  and  the  property  in  his 
hands  remained  subject  to  redemption  by  the  mortgagor. 
The  ground  upon  which  the  holding  is  placed  is  that  the  only 
power  of  disposal  conferred  by  the  mortgage  was  to  sell  the 
property  for  cash,  and  consequently  the  mortgagor  could  be 
divested  of  his  interest  in  it  only  by  such  sale.  But  in  the 
present  case  there  was  a  sale  of  the  property  for  cash. 
Defendant  was  in  the  rightful  possession  of  it,  and  was 
clothed  with  the  legal  title,  and  had  power  to  sell  it,  and  con- 
vey the  title  to  a  pnrchnser.     lie  was  required  to  advertise 
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tlie  sale  in  the  manner  prescribed  in  the  mortgages,  it  is  trne. 
The  power  to  sell,  however,  was  not  dependent  on  the  giving 
of  the  notices,  but  was  conferred  by  the  mortgages.  A  sale 
without  having  posted  the  notices  would  not,  therefore,  be 
invalid,  in  the  sense  that  it  would  confer  no  title  upon  the 
purchaser  under  it,  but,  on  the  contrary,  he  would  acquire  a 
perfect  title  to  the  property;  and  plaintiff  would  thereby  be 
divested  of  all  right  and  interest  in  it.  This  view  is  sus- 
tained by  the  following  authorities.  MoConnell  v.  People^ 
8-t  111.,  583;  Waite  v.  Dennison,  51  Id.,  319;  Hungate  v. 
Reynolds^  72  Id.,  425.  See,  also,  Jones,  Chat.  Mortg.,  § 
793.  The  only  remedy  open  to  plaintiff,  then,  would  be  in 
an  action  at  law  for  damages.  We  think,  therefore,  that  the 
instruction  in  question  is  correct. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed, 
and  the  cause  remanded. 

Eevbbsbd. 


Paige  v.  Lindset  et  al. 


1.  Mortgage:  prior  incumbrance:  index:  notice.    P.  conveyed  the 

property  in  question  to  L.,  but  at  the  same  time  L.  entered  into  a  writ- 
ten agreement  thit  the  contract  and  conveyance  might  be  rescindcil  at 
P.'s  election  on  certain  conditions,  and  this  agreement  was  recorded,  and 
was  indexed  with  the  name  of  L.  as  grantor,  and  that  of  P.  as  grantee. 
Held  that  one  who  af 'erwards  accepted  a  mortgage  from  L.  on  the  prop- 
erly was  charged  with  constructive  notice  of  P.'s  rights  under  the  agree- 
ment. 

2.  :    :    discrepancy  op    dates:   notice.    In   such   case, 

although  the  agreement  referred  to  a  deed  dated  January  5th,  and  it 
appeared  that  the  deed  was  in  fact  drawn  on  that  day,  but,  on  account 
of  the  absence  of  the  grantor's  wife,  it  was  not  actually  executed  until 
the  15tb,  and  it  was  dated  as  of  the  latter  date,  and  was  the  only 
deed  by  which  L.  acquured  title,  held  that  the  agreement  and  deed  were 
so  apparently  connected  as  to  charge  L.'s  mortgagee  with  notice  of  the 
&ct  that  L.'8  title  was  qualified  by  the  agreement. 

3.  Tender :  OF  intfoiest  in  lands  without  titlp.:  how  made.    Where 

it  was  necessary  for  plaintiff,  in  a  suit  in  equity,  to  tender  back  to 
Vol.  LXIX— as 
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defendant  an  interest  in  a  timber  claim,  the  title  to  which  waayetintbe 
United  States,  a  formal  tender  of  a  deed  therefor  was  not  necessary,  bat 
a  writinar  in  these  words :  '*  I  hereby  tender  back  to  you  all  the  interest 
which  I  have  received  from  you  in  said  timber  claim,'*  was  sufficient, 
especially  where  no  objection  was  made  t-o  the  manner  of  the  tender. 

4.  Equity:  jurisdiction:  rescission  op  land  trade:  condition  hub- 

sequent.  Equity  has  jurisdiction  to  determine  and  enforce  the  rights 
of  the  parties  to  a  trade  of  lands,  where  the  trade  is  rescinded  by  one  of 
the  parties,  ajcordingr  to  an  agreement  which  was  a  part  of  the  contract, 
for  a  cause  existing?  at  the  time  the  trade  was  made,  iiuch  a  case  does 
not  present  a  claim  of  forfeiture  for  breach  of  a  condition  subsequent, 
for  which  the  only  remedy  is  by  an  action  at  law.  Marshalltown  r. 
Forney,  64  Iowa,  664,  distinguished. 

5.  Mortgage:  title  set  aside  on  payment  to  mortgagor:  payment 

SUBJECTED  TO  BfOiiTGAGB.  Where  the  mortgajror's  title  was  canceled 
at  the  suit  of  his  grantor,  upon  CDndition  that  the  grantor  pay  him  a 
certain  sum  of  money,  and  the  mortgagee  was  also  before  the  court 
defending  his  mortgage,  held  that  the  mortgage  should  have  been  held 
good  for  the  amount  of  such  payment,  and  that  the  court  should  bare 
directed  the  money  to  be  paid  to  the  mortgagee. 

Appeal  from  Tama  District  Court, 

"Wednesday,  October  20. 

Action  in  equity  to  cancel  a  deed  and  quiet  title  to  a  cer- 
tain town  lot  in  Toledo,  Iowa,  and  to  cancel  a  mortgage  upon 
the  same.  There  was  a  decree  for  the  plaintiff  in  respect  to 
the  title  and  mortgage,  but  against  him  for  the  payment  of 
certain  money.  The  defendant  G.  L.  Bailey,  administrator, 
appeals. 

Stivers  db  Louthariy  for  appellant. 

Struhle  <&  Kinne  and  J,  A.  Merritt,  for  appellee. 

Adams,  Ch.  J. — In  January,  1883,  the  plaintiff  was  the 

owner  of  the  lot  in  question,  and  conveyed  the  same  by  deed 

1.  mortoaoe:  to  the  defendant  Lindsey.     The  latter  borrowed 

Cmice"f""^"    $500   of  the   defendant  Bailey's   intestate,  and 

index :  j  ^  i       ,  , 

notice.  executed  a  mortgage  upon  the  lot  to  secure  tlie 
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same.  The  money  was  used  in  part  in  paying  off  a  prior 
incumbrance  for  which  the  plaintiff  was  liable,  and  which 
Liudsey  was  to  pay  off  as  a  part  of  the  purchase  money  to 
be  paid  by  him,  and  a  part  of  the  money  borrowed  was  used 
in  making  improvements  upon  the  lot.  A  part  of  the  con- 
sideration given  by  Lindsey  for  the  lot  was  the  transfer,  or 
supposed  transfer,  of  a  timber  claim  to  eighty  acres  of  land 
in  Minnesota.  The  plaintiff,  however,  had  not  seen  the 
land,  and  he  took  the  precaution  to  exact  from  Lindsey  a 
written  statement  as  to  the  improvements  upon  it,  and  an 
agreement  in  connection  therewith  to  the  effect  that,  if  any 
of  the  statements  were  untrue,  the  trade  might  be  rescinded, 
and  the  deed  to  the  Toledo  lot  be  declared  null  and  void. 
The  instrument  embracing  the  statements  and  agreements 
was  recorded,  and  appeared  of  record  at  the  time  of  the  exe- 
cution of  the  mortgage  by  Lindsey  to  the  defendant  Bailey's 
iii  testate. 

The  statements  in  regard  to  the  improvements  upon  the 
Minnesota  land  proved  to  be  untrue,  and  the  plaintiff,  in 
writing,  offered  to  relinquish  his  claim  to  the  land  to  Lind- 
sey, and  to  pay  for  the  improvements  which  have  been  made 
upon  the  Toledo  lot,  and  demanded  cancellation  of  the  trade. 
While  the  abstract  does  not  show  very  explicitly  what  the 
decree  was,  it  appears  clearly  enough  that  the  court  canceled 
the  deed  made  by  plaintiff  to  Lindsey,  and  the  mortgage 
made  by  Lindsey  to  Bailey's  intestate.  "We  understand,  alsci, 
that  the  court  allowed  Lindsey  for  the  improvements  made 
by  him,  and  for  the  payment  of  the  prior  mortgage  upon  the 
property,  and  charged  him  with  rents,  and  found  a  balance 
in  his  favor  of  $152,  and  rendered  a  decree  for  that  amount, 
and  gave  him  a  lien  upon  the  property  as  security  therefor. 

The  decree  canceling  the  mortgage  executed  to  Bailey's 
intestate  was  based  upon  the  theory  that  the  mortgagee  had 
constructive  notice  of  the  agreement  affecting  the  validity  of 
Lindsey's  deed,  and  by  reason  of  which  agreement  it  was 
declared  void.     Bailey  insists  that  the  court  erred  in  holding 
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the  record  imparted  such  notice  to  his  intestate.  His 
ion  is  that  the  instrument  was  not  so  indexed  that  the 
'd  could  be  deemed  to  impart  constructive  notice.  The 
appears  to  be  that  the  name  of  Lindsej  was  indexed 
ly  as  grantor,  and  the  name  of  plaintiff  simpij  as 
bee.  But,  in  our  opinion,  this  was  sufficient.  It  was 
in  agreement  on  the  part  of  the  plaintiff,  but  onlj  on  the 
of  Lindsey,  and  was  designed  to  create  and  reserve  to 
plaintiff  a  contingent  interest  in  the  Toledo  property, 
eby  Lindsey's  title  became  qualified.  It  was,  we  think, 
jsary  only  that  the  name  of  the  party  should  appear  as 
tor  whose  agreement  created  the  qualification, 
aother  position  taken  by  the  defendant  Bailey  is  that  the 
5ment  in  question  refers  to  a  deed  executed  January  5, 

1883;  and  he  claims  that  the  tact  is  that  another 

g^^^y  deed  was  executed  by  the  plaintiff',  January  15, 
'•  1883,   and    that   the   intestate   liad   a    right   to 

ne  that  the  latter  deed  was  not  affected  by  the  agree- 
;.  The  fact  appears  to  be  that  the  plaintiff's  deed  to 
sey  was  drawn  January  5th,  but,  on  account  of  the 
ice  of  his  wife,  it  was  not  fully  executed  u-ntil  January 
,  and  was  dated  as  of  that  day,  and  that  deed  constitutes 
nly  deed  under  which  Lindsey  acquired  title.  The  agree- 
;  is  dated  January  5th,  and  refers  to  a  sale  and  convey- 
made  as  of  that  date.  There  is  therefore  a  discrepancy 
Ues.  But,  as  there  appears  to  be  but  one  deed  from 
tiff  to  Lindsey,  we  think  that  tlie  agreement  and  deed 
ared  to  be  connected,  and  that  the  defendant  Bailey's 
tate,  as  mortgagee,  could  not  properly  be  heard  to  say 
he  did  not  have  notice  of  the  a^freement  as  affecting:  that 

is  said,  however,  that  the  petition  is  insufficient,  in  that 
1  not  aver  a  sufficient  tender  of  the  title  of  the  timber 
der:  claim.  There  does  not  appear  to  have  been  a 
without  formal  tender  of  a  deed  of  the  timber  claim,  nor 
do  we  think  it  was  necessary.     No  title  to  tho 
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land  covered  by  the  timber  claim  had  ever  passed  from  the 
United  States.  The  plaintiff's  tender  was  made  in-  writing, 
and  was  in  these  words:  ''I  hereby  tender  back  to  you  all 
the  interest  which  I  have  received  from  you  in  said  timber 
claim."  A  copy  of  this  writing  is  set  out  as  an  exhibit  to 
the  petition,  and  an  averment  is  made  in  the  petition  that 
the  plaintiff  ''  offered  and  tendered  to  said  defendant  all  the 
interest  plaintiff  had  received  from  him."  This,  we  think, 
was  suJQScient,  and  especially  as  Lindsey  did  not  object  to  the 
tender,  but  unqualifiedly  refused  to  acceded  to  the  plaintiff's 
demands  for  a  rescission.     * 

Finally,  it  is  contended  that  the  plaintiff's  claim  is  virtu- 
ally a  claim  of  forfeiture  for  breach  of  condition  subsequent; 
and  that,  beinff  such,  his  remedy  is  at  law,  and 

4.  EQUITY  :  111 

Jurisdiction :    not   in   equity,    under   the   rule    announced   in 

xescissioii  of  t.       J ' 

ionuiu^sub-  Marshalltown  v.  Forney^  H  Iowa,  664.  In  our 
sequent.  opinion,  howcver,  this  is  not  the  case  of  a  claim  of 
forfeiture  for  breach  of  a  condition  subsequent.  It  is  the 
claim  of  a  right  of  a  rescission  under  an  agreement,  for  a 
cause  existing  at  the  time  the  trade  was  made.  We  think 
that  a  court  of  equity  had  jurisdiction. 
'  The  court  rendered  a  decree  against  the  plaintiff  for  $152, 
and  gave  Lindsey  a  lien   upon   the  land  for  that  amount. 

5.  mortoaoe:  This  allowance  was  for  the  discharge  of  a  prior 

title  set  aside  .  j    a»        •  i.  mi 

oiipaymeut     mortgage,  and  lor  improvements,      ine   money 
paymeutsub^  borrowed  from  Bailey's   intestate  was  used  by 

Jected  t*>  T  •     1  .  . 

mortgage.  Lindsey  in  the  very  transaction  by  reason  of 
which  he  has  been  decreed  the  $152,  and  given  a  lien  there- 
for. We  are  not  able  to  see  why  the  lien  of  the  mortgage 
executed  to  the  intestate  should  not  be  respected  to  the  extent 
of  the  lien  given  Lindsey,  the  mortgagor.  We  think  that 
the  $152  should  be  paid  to  Bailey,  and  the  mortgage  be 
held  good  for  that  amount. 

The  plaintiff  complains  that  the  court  rendered  a  decree 
against  him  for  too  large  an  amount;  but  we  are  not  prepared 
to  say  that  the  evidence  set  out  so  shows. 
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We  think  that  the  decree  should  be  modified  in  Bailey's 
favor,  as  above  pointed  out. 

Modified  and  Affirmed. 


Allen  v.  Wegstkin  et  al. 

1.  Fraudulent  Oonveyanoe :  evidbncb:  burden  of  proof.  Where 
plaintiff  attached  defendant*8  title  to  real  estate  on  the  ground  that  she 
held  it  in  trust  for  her  husband,  for  the  purpose  of  defrauding  his  cred- 
itors, it  was  incumbent  on  plaintiff  to  establish  her  claim  by  a  prepon- 
derance of  the  evidence ;  and  so,  where  she  reUed  wholly  on  the  testi- 
mony of  the  defendant  herself,  she  could  not  recover  on  the  ground  that 
defendant's  story,  as  to  how  she  paid  for  the  property  with  her  own 
money,  was  so  improbable  as  to  be  unworthy  of  belief  ;  for,  if  her  testi- 
mony should  be  disregarded,  plaintiff  would  have  no  evidence  whatever, 
in  a  case  where  she  had  the  burden  of  proof. 

Appeal  from  Grundy  Circuit  Court. 

Wednesday,  Octobeb  20. 

The  defendants  are  husband  and  wife,  and  this  action  was 
brought  to  subject  certain  real  estate  which  was  conveyed  to 
Mrs.  Wegstein,  to  the  payment  of  a  judgment  recovered  by 
the  plaintiff  against  her  husband,  Henry  Wegstein.  There 
was  a  judgment  for  the  defendants,  and  the  plaintiff  appeals. 

Strublcj  Kinihe  i&  Stiger^  for  appellant. 

Boies^  Ilusted  cfe  Boies,  for  appellees. 

Seevees,  J. — On  the  twenty-sixth  day  of  April,  1877,  the 
plaintiff  recovered  a  judgment  in  the  circuit  court  of  Iowa 
county  against  the  defendant,  Henry  Wegstein,  a  transcript 
of  which  was  filed  in  Grundy  county  in  July  thereafter. 
In  May,  1877,  one  Tompkins  convoyed  a  portion  of  the  real 
estate  in  controversy  to  Mrs.  Wegstein,  and  in  1879  and  1880 
he  conveyed  the  other  real  estate  in  controversy  to  her.     The 
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petition  states  that  the  conveyances  were  so  made  for  the 
purpose  of  defrauding  the  creditors  of  Henry  Wegstein,  and 
that  the  same  in  fact  belongs  to  hiin.  The  defendants  deny 
the  fraud,  and  claim  that  said  real  estate  was  purchased  and 
paid  for  with  money  belonging  to  Mrs.  Wegstein.  It  is  pro- 
vided by  statute  that  a  marHed  woman  may  acquire  property  by 
descent,  gift,  or  purchase,  and  own  the  same  in  her  own 
right,  in  the  same  manner  her  husband  can,  and  that  she 
may  receive  the  wages  of  her  personal  labor,  and  hold  the 
same  in  her  own  right.  Code,  §§  2202,  2203,  2206,  2211. 
As  the  conveyances  were  made  to  Mrs.  Wegstein,  and  purport 
that  the  consideration  therefor  was  paid  by  her,  and  as  fraud 
cannot  be  presumed,  the  presumption  must  obtain,  in  the 
absence  of  any  evidence  to  the  contrary,  that  the  real  estate  in 
controversy  belongs  to  and  is  the  property  of  Mrs.  Wegstein. 
The  burden  of  proof  is  therefore  on  the  plaintiff  to  show 
that  it  belonged  to  Henry  Wegstein.  In  other  words,  the 
plaintiff  must  establish  the  fraud  pleaded,  before  she  can 
have  the  conveyances  set  aside,  and  subject  the  property  to 
the  payment  of  her  judgment.  Wolf  v.  Chandler^  58  Iowa, 
569;  Stephenson  v.  Cooh^  64  Id.,  265. 

For  the  purpose  of  establishing  the  fraud,  the  plaintiff 
introduced  as  a  witness  Mrs.  Wegstein,  and  it  is  now  claimed 
that  the  story  told  by  her,  that  she  inherited  $1,000  in  Ger- 
many, which  she  brought  to  this  country  with  her,  with 
which  the  real  estate  in  controversy  was  paid  for,  is  so 
improbable  as  to  render  her  evidence  unworthy  of  belief; 
that,  therefore,  the  conveyances  must  be  set  aside  as  fraud- 
ulent. But,  as  there  is  no  other  evidence  introduced  by  the 
plaintiff  showing  the  fraud,  other  than  that  of  Mrs.  Weg- 
stein, it  follows,  if  her  evidence  is  disbelieved,  that  the  fraud 
has  not  been  established;  and,  the  burden  being  on  the 
plaintiff,  she  necessarily  is  not  entitled  to  the  relief  asked. 
If  full  credit  is  given  to  the  evidence  of  Mrs.  Wegstein,  then 
it  is  conceded  by  counsel  that  the  conveyances  are  not  fraud- 
ulent.    The  evidence  of  Mrs.  Wegstein  is,  to  some  extent, 
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corroborated,  and,  as  to  the  material  portions  thereof,  other 
than  that  in  reference  to  the  $1,000,  we  are  not  prepared  to  say 
that  it  is  so  improbable  as  to  be  unworthy  of  belief.  On 
the  contrary  we  are  not  prepared  to  reject  it.  The  plaintiff 
lias,  we  think,  failed  to  establish  that  the  real  estate  was  not 
purchased  and  paid  for  with  money  belonging  to  Mrs. 
Wegstein. 

The  plaintiff  claims  that,  conceding  that  Mrs.  Wegstein 
purchased  and  paid  for  the  property  first  conveyed  to  her, 
she  has  failed  to  show  how  she  obtained  the  money  to 
pay  for  the  property  subsequently  conveyed.  Here,  again, 
the  plaintiff  relied  exclusively  on  the  evidence  of  Mrs.  Weg- 
stein and  Henry  Wegstein,  who  were  introduced  as  witnesses 
by  tjie  defendants.  If  this  evidence  is  disbelieved,  there  is 
no  suflBcient  evidence  of  fraud,  and,  if  it  is  believed,  then 
there  is  no  fraud,  and  in  either  event  the  plaintiff  has  failed 
to  establish  fraud,  and  therefore  is  not  entitled  to  the  relief 

demanded. 

Affirmed. 


Hanks  v.  Workman. 


Intoxioating  Liquors:  injunction:  contempt:  pine:  imprison- 
ment: RELEASE  ON  SCHEDULE  OP  PROPEKTY.  Where  One  has  been 
fined  for  violating  an  injunction  issued  under  the  prohibitory  liquor 
law,  he  may,  upon  default  in  paying  the  fine,  be  imprisoned,  under  the 
general  provision  of  §  4509  of  the  Code;  and,  under  §  12,  chap.  14;J, 
L-.iws  of  1884,  such  person  cannot  avail  himself  of  the  benefits  of  ^ 
4611  of  the  Code,  which  permits  a  poor  person,  after  having  been  im- 
prisoned thirty  dayj  lor  failure  to  pay  a  6ne  in  a  criminal  case,  to  Ih 
released  upon  giving  his  note  for  the  amauat  of  the  fine,  together  with 
a  written  schedule  of  his  property. 

Wednesday,   October  20. 
Habeas  Corpus. 
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John  OibbonSy  for  petitioners. 
D.  H.  Emery ^  for  defendant. 

Per  Curiam. — It  is  shown  by  the  petition,  and  by  the 
return  of  the  defendant  to  the  writ  of  habaea  corpus^  that  at 
the  March  term,  1885,  of  the  circuit  court  of  Wapello  county, 
a  judgment  was  entered  in  a  cause  therein  pending  against 
the  petitioner,  making  perpetual  an  injunction  theretofore 
issued  in  the  cause,  restraining  petitioner  from  maintaining 
a  nuisance.  The  proceeding  was  instituted  under  chapter 
1^3  of  the  acts  of  the  Twentieth  General  Assembly.  At  a 
subsequent  term  of  the  court  the  petitioner  was,  in  a  proper 
proceeding,  found  guilty  of  a  violation  of  the  injunction,  and 
judgment  was  entered  against  him,  imposing  a  fine  of  $500, 
and  it  was  ordered  that  he  stand  committed  to  the  county 
jail  until  the  tine  should  be  paid.  In  default  of  payment  of 
the  tine,  he  was  imprisoned,  and,  after  he  had  been  confined 
for  thirty  days,  he  tendered  to  the  sheriff  his  promissory  note 
for  the  amount  of  the  judgment,  together  with  the  written 
schedule  of  his  property  required  by  section  4611  of  the 
Code.  The  sheriff,  however,  refused  to  liberate  him,  and  he 
thereupon  instituted  this  proceeding,  claiming  that,  as  he  is 
unable  to  pay  the  fine,  and  has  complied  with  the  require- 
ments of  the  statute,  he  is  now  entitled  to  be  liberated. 

We  will  content  ourselves  with  a  mere  statement  of  the 
conclusion  we  have  reached  upon  the  facts  disclosed  by  the 
record.  We  are  of  the  opinion  that,  under  the  provisions  of 
section  12  of  chapter  143  of  the  acts  of  the  Twentieth  Gen- 
eral Assembly,  a  person  who  is  committed  to  the  county  jail 
for  non-payment  of  a  fine,  imposed  upon  him  for  the  violation 
of  an  injunction  granted  under  that  section,  is  not  entitled  to 
avail  himself  of  the  provisions  of  section  4611  of  the  Code. 
The  power  to  commit  for  the  non-payment  of  the  fine  is  not 
conferred  by  the  express  provisions  of  the  section.  Such 
power  existed,  however,  when  that  statute  was  enacted.     By 
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section  4509  of  the  Code,  the  courts  were  empowered  to 
imprison  in  all  cases  for  the  non-payment  of  fines  imposed. 
The  power  to  imprison  for  the  non-payment  of  the  fine  in 
question  is  incident  to  the  power  conferred  by  the  statute  to 
impose  the  fine;  for,  when  the  power  to  impose  the  tine  was 
conferred,  it  followed,  as  a  necessary  consequence,  that  the 
court  might  imprison  for  its  non-payment.  The  petitioner, 
therefore,  was  committed  under  the  power  conferred  by  the 
statute  in  question,  and  one  of  its  provisions  is  that  persons 
committed  under  it  shall  not  be  permitted  to  avail  themselves 
of  section  4611  of  the  Code. 

Another  consideration  which,  in  our  judgment,  affords  a 
satisfactory  answer  to  plaintifi^s  claim,  is  that,  by  its  express 
terms,  section  4611  is  for  the  benefit  of  persons  convicted  of 
criminal  offenses;  and  we  held  in  Manderscheid  v.  District 
Court  of  Plymouth  County^  ante,  240,  that  the  fine  im- 
posed in  cases  of  this  character  is  not  imposed  as  a  punish- 
ment for  the  crime  committed  by  the  person,  although  the 
act  done  by  him  is  made  a  crime  by  the  statute. 

The  writ  of  habeas  oorj>us  will  be  dismissed,  and  petitioner 
will  be  remanded  to  the  custody  of  the  sheriff. 

Dismissed. 


YlSEK   ET   AL.    V.    DoOLITTLE    ET   AL. 

1.  Jurisdiction:  action  to  set  aside  execution  sale.    The  district 

court  has  jarisdiction  of  an  action  to  set  aside  an  execution  sale  of 
exempt  property,  thoujarh  the  execution  issued  from  the  circnit  court  upon 
a  transcript  of  a  judgment  rendered  by  a  justice  of  the  peace. 

2.  Homestead:  execution  sale  op  land  including:  void  as  to  aix. 

The  sale  on  execution  of  real  estate,  including  the  exempt  homestead, 
without  setting:  apart  the  homeatead,  is  void,  even  as  to  the  portion  sub- 
ject to  such  sale;  and  a  failure  of  the  owner  to  object  to  the  sale  does 
not  make  it  valid.    See  opinion  for  coses  followed  and  distinguished. 
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Appeal  from  Marshall  District  Court. 

Wednesday,  October  20. 

Action  in  chancery  to  se^aside  a  sheriflF's  sale  and  deed 
of  certain  real  estate.  There  was  a  decree  granting  the 
relief  prayed  for  in  the  petition.     Defendants  appeal. 

Brown  &  Carney^  for  appellants. 

J.  M.  Parker^  for  appellees. 

Bbok,  J. — I.  The  plaintiffs,  who  are  husband  and  wife, 
allege  in  their  petition,  and  amendments  thereto,  that  defend- 
ants caused  an  execution,  issued  upon  a  judgment  against 
the  husband,  to  be  levied  upon  certain  real  estate  owned  by 
the  wife,  which  has  been  sold  under  the  levy,  and  a  sheriff's 
deed  executed  to  one  of  the  defendants.  They  further  allege 
that  the  real  estate  has  been  occupied  by  them  as  a  liome- 
stead  for  a  time  beginning  long  before  the  debt  was  con- 
tracted upon  which  the  judgment  in  question  was  rendered. 
They  ask  that  the  deed  and  sale  be  set  aside. 

II.  The  judgment  under  which  the  sale  was  had  was 
originally  rendered  by  a  justice  of  the  peace,  and  a  tran- 
1.  JURI8DIC-     script  was  tiled  in  the  circuit  court,  from  which 

to  set  aside      the  execution  was  issued.     Counsel  for  defend- 

executiou 

sale.  ants  insist  that  the  district  court  acquired   no 

jurisdiction  of  the  cause,  for  the  reason  that  Code,  §  3396, 
provides  that,  where  proceedings  in  a  judgment  are  sought 
to  be  enjoined,  the  suit  for  that  purpose  must  be  brought  in 
the  court  wherein  the  judgment  was  obtained.  But  this  is 
not  an  action  to  enjoin  proceedings  on  the  judgment;  it  is 
to  declare  that  the  property  attempted  to  be  made  subject  to 
the  judgment  is  exempt  therefrom.  The  district  court, 
therefore,  had  jurisdiction  of  the  action. 

III.  It  is  next  urged  that,  as  plaintiffs  have  failed  to 
show  that  the  debt  for  which  the  judgment  was  rendered  was 
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not  for  the  purchase  of  the  homestead,  they  are  not  entitled 
to  the  relief  prayed  for  in  the  petition.  This  claim  is  based 
upon  the  position  that  the  burden  of  proof  rests  upon  plaint- 
iffs to  show  that  the  property  is  exempt  from  the  execution. 
Waiving  the  consideration  of  th^  position,  and,  for  the  par- 
poses  of  the  case,  assuming  it  to  be  correct,  we  hold  that 
the  record  presents  evidence  from  which,  in  the  absence  of 
any  contradictory  proof,  we  find  that  the  debt  was  not  for 
the  purchase  of  the  property  involved  in  this  suit.  It  is 
shown  that  the  title  of  the  real  estate  is  in  the  wife,  and  that 
the  indebtedness  upon  which  the  judgment  was  rendered  was 
contracted  by  the  husband  about  seven  years  after  they  began 
the  occupancy  of  the  property  as  a  homestead.  The  debt 
could  not  have  been  contracted  in  the  purchase  of  the 
property. 

IV.  Defendants'  counsel  insist  that  the  first  story  of  the 
house,  being  used  for  business  purposes  by  tenants,  is  not  a 
part  of  the  homestead,  and  therefore  is  subject 
cauon  Lfie^of  ^^  ®^^®  upou  the  judgment.  But  the  sale  was  of 
lug?  void  m'  the  whole  property,  without  any  attempt  to  set 
'°*^"'  apart  plaintiffs'  homestead.     The  sale  is  there- 

fore void.  Owens  v.  Ilarty  62  Iowa,  620;  White  v.  Rowley^ 
46  Id.,  680;  Linacott  v,  Zamart,  Id.,  312.  This  case  is  dis- 
tinguished from  Foley  v.  Cooper^  43  Iowa,  376,  which  holds 
that  a  failure  to  object  thereto  renders  the  sale  of  a  home- 
stead valid.  In  that  case  the  parties  had  stipulated  in  the 
contract  creating  the  debt  that  the  homestead  should  be 
liable  therefor.  It  was  held,  however,  that  the  owners  of  the 
homestead  might  demand  the  sale  of  other  property  first, 
but  that  a  failure  to  object  to  the  sale  of  the  homestead 
before  other  property  was  exhausted  operated  as  a  waiver  of 
their  rights  in  that  regard. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
case.  In  our  opinion,  the  judgment  of  the  district  court 
ought  to  be  Affibmed. 
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Gage  &  Co.  et  al.  v.  Paery,  Absioner,  et  al. 
Aasignunent  for  Benefit  of  Creditors:  chattel  mortoaobs  and 

PABTIAI^  ASSIGNMENT  TO  PREFERRED  CREDITORS:  DELIVERT:  VA- 
LIDITY. M.  and  H.,  merchants,  were  insolvent,  and  were  indebted, 
among  other  persons,  to  A.,  B.  and  C,  and  were  under  a  contingent  lia- 
bility to  D.,  who  was  a  surety  on  a  note  given  by  them  to  a  bank.  On 
demand  of  A.  and  B.,  thay  male  to  each  of  them  a  chattel  mortgage, 
and  at  the  same  time,  at  request  of  one  J.,  who  knew  the  condition  of  the 
firm,  and  who  was  a  friend  of  C.  and  D.,  but  who  had  no  authority  to  act 
for  them,  M.  and  H.  also  executed  a  chattel  mort$<:age  to  C.  and  made  a 
written  assignment  of  all  their  accoinU  to  D.  to  indemnify  him  against 
liability  on  said  note.  The  mortgages  thus  made  covered  the  entire 
stock  of  goods.  Those  to  A.  and  B.  were  at  once  delivered,  and  they  at 
once  took  possession  of  the  mortgage!  property  themselves;  but  the 
mortgage  to  0.  and  the  assignment  to  D.  were  given  to  J.,  and  were 
not  delivered  to  C.  and  D.  until  later  in  the  day.  When  the  above  named 
instruments  were  made,  M.  &  H.  had  no  intention  of  making  a  general 
assignment  for  the  benefit  of  their  creditors,  but  about  an  hour  later, 
following  advice  which  they  had  received  in  the  meantime,  they  did 
make  such  an  assignment  to  P.  After  this  general  assignment  had  been 
delivered,  J.  delivered  to  C.  his  chattel  mortgage,  and  to  D.  his  partial 
assignment    Held— 

(1)  That,  since  M.  &  H.  had  no  intention  of  m\kingag3neral  assign- 
ment when  they  made  the  mortgaares  and  the  partial  assigment, 
but  made  those  instruments  in  good  faith  for  the  purpose  of  secur- 
ing the  mortgagees  and  of  indemnifying  the  partial  assignee,  those 
instruments  did  not,  in  legal  effect,  constitute  iiny  part  of  the  gen- 
eral assignment  for  the  benefit  of  creditors,  and  that  they,  as  well 
as  the  subsequent  general  a!»signment.  were  valid  under  §  2115  of 
the  Code.    Sec  opinion  for  authorities. 

(i)  That,  since  J.  had  no  authority  to  act  for  C.  and  D.,  the 
mortgage  to  C.  and  the  partial  assignment  to  D.  did  not 
become  operative  until  delivered  to  them  respectively;  and,  as 
such  delivery  was  not  made  until  after  the  delivery  of  the  general  ^ 
assignment  to  P.,  they  ve»ted  in  C.  and  D.  no  rights  which  they 
could  assert  against  P.,  the  general  assignee.  Day  v,  Griffith,  15 
Iowa,  104,  followed  in  principle. 

Appeal  from  Polk  Circuit  Court, 
Wednesday,  October  20. 
The  defendants  Mary  M.  Morris  and  Samuel  L.  Hum- 


Digitized  by 


Google 


606  SUPREME  COURT  OF  IOWA, 

Gage  &  Co.  et.  al.  y.  Parry,  Assignee,  et  al. 

phreys  were  partners,  doing  business  in  the  city  of  Des 
Moines.  They  were  indebted  to  defendants  M.  N.  Baker,  L. 
H.  Jones  and  I.  J.  Harrod,  and  defendant  R.  M.  Briscoe  was 
surety  on  a  note  given  by  them  to  a  bank.  On  the  twenty- 
seventh  day  of  June,  1884,  they  executed  to  Baker,  Jones 
and  Harrod  chattel  mortgages  to  secure  the  debts  they  were 
owing  them  severally.  These  mortgages  covered  their  entire 
stock  of  merchandise.  They  also  assigned  to  Briscoe  all  the 
accounts  growing  out  of  their  business.  This  assignment 
was  made  for  the  purpose  of  indemnifying  him  against  lia- 
bility on  the  note  on  which  he  was  security.  On  the  same 
day  they  also  executed  a  deed  of  general  assignment,  by 
which  they  conveyed  all  of  their  property  to  defendant  R. 
II.  Parry  for  the  benefit  of  all  of  their  creditors. 

The  mortgages  to  Baker,  Jones  and  Harrod,  and  the 
assignment  to  Briscoe,  were  all  executed  at  the  same  time, 
and  the  deed  of  general  assignment  to  Parry  was  executed 
at  a  later  hour.  Baker  and  Jones  immediately  took  posses- 
sion of  the  mortgaged  property  under  their  mortgages,  but 
subsequently  surrendered  it  to  Parry,  who  took  possession 
under  the  deed  of  general  assignment.  The  assignment  of 
the  book-accounts  was  not  delivered  to  Briscoe  until  after  the 
deed  of  general  assignment  was  executed,  but  when  he 
received  it  he  took  possession  of  the  books,  and  proceeded  to 
collect  the  accounts.  PlaintiflFs  are  general  creditors  o1 
Morris  &  Humphreys,  and  they  subsequently  instituted  suits 
against  them  on  their  claims.  They  also  sued  out  writs 
of  attachment,  in  which  they  caused  Parry,  Baker  and  Bris- 
coe to  be  garnished.  They  then  jointly  brought  this  action 
in  equity  for  the  purpose  of  setting  aside  the  mortgages  to 
Baker,  Jones  and  Harrod,  and  the  assignment  to  Briscoe,  and 
the  general  assignment  to  Parry,  and  of  subjecting  the  prop- 
erty, and  the  money  collected  on  the  accounts  by  Briscoe, 
to  the  satisfaction  of  their  debts.  They  allege  that  said 
mortgages  and  assignments  were,  in  effect,  a  general  assign- 
ment  for  the  benetit  of  creditors,  and  were  bo  intended  hy 


Digitized  by 


Google 


OCTOBER  TERM,  1886.  607 

Gage  &  Go.  et  al.  v.  Parry,  Assignee,  et  al. 

Morris  &  Humphreys,  and  that  such  assignment  is  void,  for 
tho  reason  that  it  was  not  made  for  the  benefit  of  all  of  the 
creditors  in  proportion  to  the  amount  of  their  respective 
claims.  Each  of  the  defendants  answered,  denying  the  aver- 
ments of  the  petition. 

Briscoe  also  alleges  that  the  assignment  of  the  book- 
accounts  to  him  was  made  in  pursuance  of  a  parol  contract 
entered  into  between  him  and  Morris  &  Humphreys  at 
the  time  he  became  surety  on  said  note,  by  which  they 
agreed  to  indemnify  him  against  liability  thereon.  Baker, 
Jones  and  Harrod  each  filed  a  cross-petition  against  plaintifiTs 
and  their  co-defendants,  in  which  they  pleaded  their  several 
chattel  mortgages,  and  prayed  for  the  foreclosure  of  the  same, 
and  for  judgments  against  Morris  &  Humphreys  for  the 
amount  of  their  respective  debts.  Parry  also  filed  a  cross- 
petition  against  Briscoe,  in  which  he  alleged  that  the  book- 
accounts,  and  the  moneys  collected  thereon  by  Briscoe,  were 
assets  of  the  estate,  and  that  the  assignment  of  the  accounts 
was  not  delivered  until  after  the  execution  and  delivery  of 
the  deed  of  general  assignment;  and  he  prayed  that  Briscoe  be 
required  to  account  to  him  therefor;  and,  in  answer  to  the 
cross-petition  of  defendant  Harrod,  he  alleged  that  tlie  chat- 
tel mortgage  under  which  Harrod  claimed  was  not  delivered 
or  accepted  until  after  the  execution  of  the  deed  of  general 
assignment.  The  circuit  court  adjudged  that  the  mortgages 
to  Baker,  Jones  and  Harrod,  and  the  assignment  of  the 
accounts  to  Briscoe,  constituted  a  general  assignment  for  the 
benefit  of  creditors,  and  that  such  assignment  was  void 
because  it  was  not  made  for  the  benefit  of  all  of  the  creditors. 
It  also  adjudged  that  the  deed  of  general  assignment  to  Parry 
was  valid,  and  entered  judgment  against  Briscoe,  on  the 
cross-petition  of  the  assignee,  for  the  amount  of  money  col- 
lected by  him  on  the  accounts.  It  also  gave  Baker,  Jones 
and  Harrod  judgments  against  Morris  &  Humphreys  for  the 
amount    of    their    respective    debts.      But  plaintifiTs  were 
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denied  relief.     Plaintiffs  and  defendants  Baker,  Jones  and 
Harrod  ap])eal. 

NouTse^  Kaufman  ds  Guernsey ^  Cummins  <&  Wright  and 
iT.  B.  Baymondy  for  plaintiffs. 

Mitchell  dk  Dudley^  for  defendant  Baker  and  the 
assignee. 

Phillips  cfe  Day^  for  defendant  Briscoe. 

Seevers  dk  Sampson^  for  defendants  Jones  and  Harrod. 

Reed,  J. — The  first  question  which  we  will  consider  is 
whether  the  chattel  mortgages  to  Baker,  Jones  and  Harrod, 
and  the  assignment  of  the  accounts  to  Briscoe,  amounted,  in 
effect,  to  an  assignment  for  the  benefit  of  creditors.  If  they 
did.  the  assignmetit  is  clearly  invalid,  for  the  reason  that  it 
was  not  made  for  the  benefit  of  all  of  the  creditors  in  pro- 
portion to  the  amount  of  their  respective  claims.  Code,  § 
2115.  As  stated  above,  those  instruments  were  all  executed 
at  the  same  time.  They  covered  all  the  assets  of  the  firm  of 
Morris  &  Humphreys,  and  that  firm  was  insolvent  when 
the  instruments  were  executed.  Baker  was  an  employe  of 
the  firm,  and  the  indebtedness  to  liim  was  for  money  loaned 
to  the  firm,  and  for  wages  due  him.  One  member  of  the 
firm  contemplated  selling  his  interest  in  the  business  and 
property  of  the  partnership.  Baker  knew  this,  and  he 
demanded  that  the  amount  of  his  debt  should  be  paid  or 
secured  before  any  change  should  be  made,  and  the  mortgage 
to  him  was  given  in  obedience  to  this  demand.  The  indebt- 
edness to  Jones  was  also  for  borrowed  money.  He  was 
informed  that  the  firm  was  about  to  secure  Baker,  and  he 
insisted  that  his  debt  should  also  be  secured,  and  the  mem- 
bers of  the  firm  accordingly  consented  to  give  him  a  mort- 
gage on  the  merchandise  in  the  store.  Neither  Harrod  nor 
Briscoe  was  present  at  the  time  of  the  transaction,  nor  did 
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thej  know  that  any  of  the  creditors  were  demanding  security 
for  their  debts.  One  Ed.  Jones,  a  relative  of  Harrod,  was 
present  at  the  time,  and  knew  that  Baker  and  defendant 
Jones  (who  is  his  brother)  were  demanding  security.  lie  had 
been  making  an  examination  into  the  affairs  of  the  firm,  with 
the  view  of  purchasing  the  interest  of  the  partner  who  desired 
to  retire,  and  he  appears  to  have  had  a  better  understanding 
of  the  condition  of  the  business  of  the  firm  than  either  of 
the  partners  had.  He  also  knew  of  Briscoe's  liability  as 
surety  on  the  note  to  the  bank,  and  he  insisted  that  Harrod's 
debt  should  be  secured,  and  that  Briscoe  should  be  indemni- 
fied against  his  liability  on  said  note;  and  the  mortgage  to 
Harrod,  and  the  assignment  of  the  accounts  to  ^riscoe,  were 
executed  in  obedience  to  this  demand.  He  did  not  have 
authority  from  either  Harrod  or  Briscoe  to  act  for  them  in  the 
matter,  nor  did  he  claim  to  have  any  such  authority.  He,  how- 
ever, took  possession  of  the  mortgage  to  Harrod  after  it  was 
executed,  and  claims  to  have  taken  possession  of  the  prop- 
erty under  it. 

In  determining  the  legal  effect  of  the  instruments,  it  is 
important  to  ascertain  the  intention  with  which  they  were 
executed.  The  creditors  of  Morris  &  Humphreys  had  no 
interest  in  or  lien  upon  the  property  of  the  firm.  The  Jus 
disponendi  was  in  the  members  of  the  partnership.  They  had 
the  legal  right  to  pay  or  secure  any  one  or  more  of  their 
creditors,  and  their  right  in  this  respect  was  not  at  all  affected 
by  the  fact  that  they  were  insolvent.  Nor  does  the  fact  that 
the  whole  of  their  assets  was  devoted  to  the  payment  or 
security  of  but  a  portion  of  the  debts  that  they  were  owing 
afford  any  ground  of  complaint  to  those  creditors  whose  debts 
were  unsecured.  If,  then,  they  executed  the  instruments  with 
the  bona  fide  intention  of  securing  the  mortgagees,  and  of 
indemnifying  Briscoe  against  his  liability  on  the  note  to  the 
bank,  the  law  will  not  give  to  their  act  a  different  character 
from  that  intended.  This  has  been  ttie  uniform  holding  of 
this  court  in  similar  cases.  See  Fromme  v.  JoneSy  13  Iowa, 
Vol.  LXIX— 39. 
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480;  Lampson  v.  Arnold^  19  Id.,  479;  Farwell  v.  Iloward^ 
26  Id.,  381;  Kohnv.  Clement,  58  Id.,  589;  CadwelVa  Bank 
V.  Crittenden^  66  Id.,  237.  Without  setting  out  the  cir- 
cumstances attending  the  execution  of  the  instruments  with 
more  particularity  than  is  done  above,  we  deem  it  sufficient 
to  say  that  the  evidence  satisfies  us  that  the  only  purpose 
which  "Morris  &  Humphreys  had  in  view  when  they  executed 
the  mortgages  and  assignment  was  the  securing  of  the  debts 
they  were  owing  to  Baker,  Jones  and  Harrod,  and  the 
indemnifying  of  Briscoe  against  liability  on  said  note.  They 
executed  the  instruments  in  obedience  to  the  demands  made 
upon  them  for  security  and  indemnity,  and  there  is  on 
reason  for  supposing  that  they  intended  any  other  result  than 
the  creation  of  such  security  and  indemnity.  We  think, 
therefore,  that  the  circuit  court  erred  in  holding  that  the 
instruments  were  in  legal  effect  an  assignment  for  the  benefit 
of  creditors. 

II.  The  deed  of  general  assignment  to  Parry  was  exe- 
cuted within  one  hour  after  the  execution  of  the  chattel 
mortgages  and  the  assignment  to  Briscoe.  Plaintiffs  con- 
tend that  the  execution  of  all  the  instruments  constituted 
but  one  transaction,  and  that  the 'whole  transaction  amounted 
to  an  assignment  for  the  benefit  of  creditors, — each  of  the 
instruments  being  part  of  the  assignment, — and  that  such 
assignment  is  invalid,  for  the  reason  that  a  preference  is  given 
to  the  secured  creditors.  This  claim,  however,  is  not  sus- 
tained by  the  proof.  The  undisputed  evidence  is  that 
Morris  &  Humphreys  did  not  contemplate  making  a  general 
assignment  when  they  executed  the  other  instruments,  but  that 
they  determined  to  make  an  assignment  when  advised,  after  the 
execution  of  the  mortgages,  that  the  recording  of  those  instrn- 
ments  would  probably  have  the  effect  to  cause  their  nneecured 
creditors  to  institute  attachment  suits  against  them.  In  this 
respect  the  case  is  similar  in  its  facts  to  Perry  v.  Vezina,  63 
Iowa,  25;  Farwell  v.JoneSj  Id.,  316. 

III.  Morris  &  Humphreys    assured   Briscoe,   when    be 
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became  surety  for  them  on  the  note  to  the  bank,  that  they 
would  protect  him  against  the  same.  But  there  was  no 
agreement  that  he  was  to  be  indemnified  in  any  particular 
manner  against  the  liabih'ty  he  incurred  by  signing  it. 
When  the  assignment  of  the  accounts  was  executed,  it  was 
taken  possession  of  by  Jones,  the  person  at  whose  suggestion 
it  was  made.  As  stated  above,  Jones  had  no  authority  from 
Briscoe  to  act  for  him  in  the  transaction.  In  doing  what  he 
did  about  the  matter,  he  was  performing  a  friendly  act  in 
Briscoe's  behalf.  But  he  was  in  no  position  to  bind  him  by 
any  thing  he  did  in  the  transaction.  After  he  secured  the 
assignment  he  took  possession  of  the  books  in  which  the 
accounts  were  kept,  and  delivered  them,  together  with  the 
assignment,  to  Briscoe.  But  before  this  delivery  was  made 
the  deed  of  general  assignment  had  been  executed,  and  the 
assignee  had  qualified  and  taken  possession  of  the  merchan- 
dise in  the  store.  We  are  of  the  opinion  that  Briscoe 
acquired  no  rights  under  the  assignment  of  the  accounts. 
Delivery  of  the  instrument  was  essential  to  give  it  validity  and 
eflTect.  The  delivery  to  Jones  was  not  a  delivery  to  Briscoe; 
for,  as  we  have  said,  he  had  no  authority  to  bind  him  by 
accepting  it.  Morris  &  Humphreys  could  not  be  divested  of 
the  property  by  the  instrument  until  it  was  accepted  by  Bris- 
coe. But,  before  such  acceptance  by  him,  they  executed  the 
deed  of  general  assignment,  and  the  eflect  of  that  instrument 
was  to  pass  to  the  assignee,  for  the  benefit  of  their  creditors,  all 
the  property  of  which  they  were  seized  at  the  time  it  was 
executed.  Code,  §  2117.  The  case,  in  this  respect,  is  gov- 
erned by  the  rule  laid  down  in  Day  v.  Griffith^  15  Iowa, 
104. 

The  facts  with  reference  to  the  execution  of  the  mortgage 
to  defendant  Harrod  are  the  same  as  those  with  reference  to  the 
assignment  to  Briscoe.  There  was  no  delivery  or  acceptance 
of  the  mortgage  until  after  the  deed  of  general  assignment 
was  executed,  and  the  assignee  had  qualified  and  taken  pos- 
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session  of  the  property.    Harrod,  therefore,  acquired  no  right 
nnder  it  which  can  be  asserted  against  the  assignee. 

On  the  appeals  of  plaintiffs  and  the  defendants  Briscoe 
and  Harrod,  the  judgment  will  be  affirmed.  On  the  appeal 
of  defendants  Baker  and  Jones  it  will  be  reversed. 


BlOHABDS,   TbUSTEE,    V.   SUPERVISORS  OF  LyON  CoUNTY  ET  AL. 

1.  School  Districts :  taxation:  limitation:  payment  op  bonds  of 

INDEPENDENT  DISTRICTS.  Section  1807  of  the  Code,  providing  that 
the  electors  of  aa  iodependent  school  district  shall  not  vote  a  tax  ex- 
ceeding ten  mills  oo  the  dollar  for  school  house  purposes,  applies  only  to 
districts  in  which  no  bonded  debt  has  been  created.  Under  §  18^  of 
the  Code,  there  is  no  such  limitation  where  a  larger  tax  is  required  to 
meet  the  interest  on  valid  outstanding  bonds  issued  under  that  and  the 
two  preceding  sections,  and  chapter  132,  Laws  of  1880. 

2.  :  INVALID  BONDS  OP:   ACTION   TO  COLLECT:  INTERVENTION    OF 

TAX- PATER.  In  an  action  to  compel  a  board  of  supervisors  to  levy  a 
tax  upon  a  school  district  to  pay  the  interest  on  the  bonds  thereof, 
where  the  defendants  refused  to  set  up  the  defense  that  the  bonds  were 
void,  because  they  were  issued  when  the  district  was  indebted  beyond 
the  constitutional  limit,  held  that  a  tax- payer  of  the  district  was  enti- 
tled to  intervene  and  plead  such  defense. 

Appeal  from  Lyon  Circuit  Court, 

Thursday,  October  21. 

Action  of  mandamus.     From  the  judgment  and    ralings 
of  the  court  the  plaintiff  and  interveners  appeal. 

E.  C.  Roach^  for  appellant. 

Van  Wagenen  <&  McMillen,  for  appellees. 

J,  M.  Parsons,  for  interveners. 

Seevers,  J. — The  petition  states  that  the  plaintiff  is  the 
holder   of  certain  bonds  issued  by  certain  named   district 
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townships  and  independent  school  districts,  and  that  all  of 
said  districts,  except  the  independent  district  of  Garland,  had 
certified  to  the  board  of  supervisors  the  amount  necessary  to 
pay  the  interest  on  said  bonds,  and  that  the  board  had  refused 
to  make  the  requisite  levy;  and  the  relief  asked  is  that  the 
board  be  compelled  to  make  such  levy.  The  board  answered 
the  petition,  and,  in  substance,  pleaded  that  it  had  levied  all 
the  taxes  it  was  authorized  by  law  to  levy,  and  particularly 
that  it  had  levied  a  tax  of  ten  mills  on  the  dollar  for  school- 
house  purposes.  There  is  an  agreed  statement  of  facts,  and 
therein  it  is  stated  that  the  <*sole  question  upon  which  the 
decision  of  the  court  is  sought  is  as  to  the  power  of  the 
board  of  supervisors  to  make  a  levy  in  excess  of  ten  mills  to 
pay  interest  on  bonds  and  bonded  debt  set  out,  exclusive  of 
contingent  and  teachers'  fund  levies."  The  relief  asked  by 
the  plaintiflf  was  denied,  and  judgment  rendered  for  the 
appellees. 

I.    Under  the  issue  joined,  and  the  agreed  statement  of  facts, 
it  must  be  assumed  that  the  bonds  are  valid  and  legal  obliga- 
tions of  the  district  townships  and  independent 

1.  SCHOOL  ,  *^  ^ 

district!*:         districts.  Whether  there  is  any  difference  between 

taxation:  ^ 

paymen^"of  *^®  power  and  duty  of  the  board  to  levy  taxes  to 
dependent""  P^J  ^^^  bonded  indebtedness  of  district  townships 
districts.  ^^^  independent  districts  we  shall  not  stop 
to  inquire,  for  the  reason  that  no  such  distinction  is 
made  by  counsel,  but  we  shall,  as  counsel  invite  us  to  do  in 
their  arguments,  regard  all  the  districts  as  independent.  In 
this  connection  we  desire  to  say  that  section  1780  of  the  Code 
applies  only  to  district  townships,  and  so  does  Sterling  School 
Furniture  Co.  v.  Harvey^  45  Iowa,  466,  in  which  the  con- 
troversy was  as  to  the  payment  of  a  judgment  instead  of 
bonds. 

We  are  justified  in  assuming,  from  the  whole  record  before 
us,  that  the  bonds  were  issued  in  payment  of,  or  for  money 
borrowed  to  pay  for,  the  erection  of  school-houses,  and  that 
they  were  issued  under  and  in  accordance  with  sections  1821, 
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1822, 1823,  of  the  Code,  and  chapter  132  of  the  Laws  of  the 
Eighteenth  General  Assembly.  School  districts  have  three 
funds, — the  teachers',  contingent,  and  school-house  fund, — 
and  each  is  separate  and  distinct  from  the  other.  Debts  con- 
tracted for  the  erection  of  school-houses  must  be  paid  from 
that  fund,  and  no  other. '  It  is  provided  bj  statute  that  tho 
electors  of  any  independent  district  may  vote  a  tax,  not 
exceeding  ten  mills  on  the  dollar,  for  school-house  purposes. 
Code,  §  1807.  This,  it  is  said,  is  a  limitation  on  the  power 
of  the  district,  and  that  it  cannot,  therefore,  provide  a  fund 
for  a  debt  created  for  school-house  purposes  exceeding  the 
amount  above  stated,  no  mattfer  what  form  the  debt  may  have 
assumed,  and  that  the  power  and  duty  of  the  board 
cannot  exceed  that  of  the  district.  The  latter  will  be  con- 
ceded if  the  former  is  true;  and  it  will  be  further  conceded, 
if  there  is  no  other  statute  authorizing  the  levy  of  taxes  than 
the  section  of  the  Code  just  referred  to,  that  such  power  does 
not  exist,  and  therefore  a  tax  in  excess  of  ten  mills  on  the 
dollar  in  any  year  for  school-house  purposes  cannot  be  lawfully 
levied.  The  statute  under  which  the  bonds  were  issued  con- 
fers  the  requisite  power,  provided  the  electors  at  an  election 
lield  for  that  purpose  so  determine.  Code  §§  1821,  1822. 
And  section  1823  provides:  "If  the  electors  of  an  inde- 
pendent district  which  has  issued  bonds  shall,  at  the  annual 
meeting  in  March  for  any  year,  fail  to  vote  sufficient  school- 
house  tax  to  raise  a  sum  equal  to  the  interest  on  the  outstand- 
ing bonds  which  will  accrue  during  the  coming  year,  * 
*  *  it  shall  be  lawful  for  the  board  of  such  district" 
to  do  so.  Here  is  found  a  special  grant  of  authority  to  pro- 
vide means  to  pay  the  bonded  debt  which  has  been  sanctioned 
by  a  vote  of  the  electors.  Having  created  a  lawful  debt,  the 
power  is  conferred  to  provide  means  to  pay  it.  This  the  sev- 
eral districts,  except  one,  did;  that  is,  they  certified  up  to  the 
board  the  requisite  amount. 

It  is  conceded,   as   we   understand,    that    the    board   was 
required  to  levy  the  amounts  so  certified,  unless  its  power, 
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and  the  power  of  the  district,  is  limited  by  section  1807  of 
the  Code  as  to  the  amount  or  rate  per  cent  that  can  be  levied 
each  year.  As. both  of  these  statutes  relate  to  the  amount 
of  tax  that  can  be  levied  on  property  in  an  independent  dis- 
trict for  school-house  purposes  in  any  year,  it  is  our  duty  to 
80  construe  them  as  that  both  may  stand  and  have  force  and 
effect,  unless  the  language  used  in  the  context  and  subject- 
matter  forbid  that  such  a  construction  should  be  adopted.  If 
section  1807  has  the  force  and  effect  claimed  by  counsel  for 
the  appellee,  then  section  1823  is  thereby  nullified;  for  the 
claim  is,  and  must  be,  that  under  the  former  no  more  than 
ten  mills  on  the  dollar  can  be  levied  for  school  house  pur- 
poses, no  matter  what  amount  of  bonded  indebtedness  may 
have  been  voted  by  the  electors.  This  construction  would 
have  the  effect  to  prevent  the  erection  of  school-houses,  except 
as  provided  by  the  annual  imposition  of  such  tax.  It  can- 
not be  regarded  as  improbable  that  such  fund  would  not  be 
sufficient  to  provide  school-houses  of  such  capacity  as  the 
wants  and  necessities  of  the  district  would  absolutely  require. 
Wisely,  therefore,  it  must  be  assumed  that  the  general  assem- 
bly conferred  the  power  on  the  electors,  by  a  vote  at  an  elec- 
tion called  for  that  purpose,  to  cause  bonds  to  be  issued  for 
the  purpose  of  providing  means  to  erect  school-houses  of  the 
character  and  capacity  the  district  might  direct.  Wisely, 
also,  was  the  power  conferred  to  provide  means  to  pay  such 
bonds. 

Giving  such  force  and  effect  to  section  1823  of  the  Code, 
and  confining  section  1807  to  a  tax  in  districts  where  no 
bonded  debt  has  been  created,  both  sections  can  stand  and 
have  force  and  effect,  and  this  we  think  was  the  intent  of  the 
general  assembly;  for  it  cannot  be  assumed  that  the  intent  was 
to  authorize  the  creation  of  a  debt  without  providing  means 
by  which  it  could  be  paid.  Not  only  so,  but  the  construc- 
tion adopted  in  the  court  below  convicts  the  legislature  of 
providing  that  a  debt  may  be  lawfully  contracted,  and  at  the 
same  time  providing  that  the  district  contracting  it  could,  sub- 
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stantially,  at  least,  repudiate  it.  Before  we  can  adopt  such  a 
construction,  express  words  must  be  found  requiring  it. 
Whether  the  board  of  supervisors  can  be  compelled  to  levy 
a  tax  which  has  not  been  certified  in  some  manner  by  the 
district,  we  do  not  determine,  because  such  question  has  not 
been  raised  or  discussed  by  counsel. 

II.  Certain  taxpayers  of  the  respective  districts  filed  a 
petition  of  intervention,  in  which  it  was  stated  that  the  board 

of  superviors  refused  to  fully  defend  the  action, 

im  bonds  of:    and  that  said  bonds  were  absolutely  void,  because 

action  to  col-  •'  ' 

ve^ntioii  o7'  ^^^^  districts  were  indebted  beyond  the  constitu- 
tax-payer.  tional  limit  when  it  was  contracted  and  the  bonds 
were  issued,  and  that  such  indebtedness  was  fraudulent  and 
void.  The  petition  of  intervention  was,  on  the  motion  of  the 
plaintifi^,  struck  from  the  files,  and  to  this  order  the  intervenors 
excepted,  and  thereon  assigned  error.  We  think  the  court  erred 
in  striking  the  petition  from  the  tiles.  It  must  be  assumed  that 
the  board  refused  to  plead  as  a  defense  that  the  districts  were 
indebted  beyond  the  constitutional  limit  at  the  time  the 
indebtedness  was  created  and  the  bonds  issued.  This,  to  say 
the  least,  is  a  most  material  defense.  As  the  board  refused 
to  plead  it,  we  think  a  tax-payer  could  do  so,  He  was 
directly  interested  in  the  result;  for,  when  the  tax  is  levied, 
it  becomes  a  lien  on  his  property,  which  he  is  bound  to  take 
steps  to  remove,  either  by  payment  of  the  tax  or  otherwise. 
Greeley  v.  Lyon  Couiityy  4:0  Iowa,  72,  is  precisely  in  point; 
and  Harwood  v.  Qaiaby^  44:  Id.,  385,  is  distinguisliable 
upon  two  grounds.  The  granting  of  the  certificate  in  the 
last  named  case  created  no  liability  on  the  part  of  tax-payer. 
No  lien  on  his  property  was  thereby  created;  and,  besides 
this,  it  dods  not  appear  that  the  action  was  not  fully  defended 
by  the  defendants. 

The  result  is  that  the  judgment  of  the  circuit  court  is 
reversed  on  both  appeals.  Theplaintiflf  and  the  county  must 
each  pay  one-half  of  the  costs  in  this  court. 

Hevkbsed. 


Digitized  by 


Google 


OCTOBER  TEEM,  1886.  617 

Briggs  et  a),  v.  Briggs  et  al. 


Brioos  et  al.  v.  Brigos  et  al. 

1.  Will :  CONSTRUCTION :  aft^h- AcquiRED  PROPERTY  I  CODE,  §  2323.  Sec- 
tion 2323  of  the  Code,  which  provides  that  "property  to  be  subsequently 
acquired  may  be  devised,  when  the  intention  is  clear  and  explicit/'  has  the 
effect  only  to  extend  to  real  property  the  rule  which  before  existed  at  com- 
mon law  in  regard  to  personalty^*  and  the  meaning  of  the  section  is,  that 
subsequently-acquired  property  shall  be  held  to  pass  by  the  bequest, 
whenever  the  intention  of  the  testator  to  have  it  so  pass  is  fairly  to  be 
inferred  from  the  provisions  of  the  will,  when  constructed  according  to 
the  established  rules  for  the  construction  of  such  instruments.  Accord- 
ingly, where  the  testator  devised  the  remainder  of  his  personal  prop- 
erty and  the  whole  of  his  real  estate  to  plaintiffs,  held  that  it  carried  to 
plaintiffs  real  estate,  the  title  of  which  the  testator  acquired  after  the 
execution  of  the  will  in  question. 

Appeal  from  Mitchell  Circuit  Court. 

Thursday,  October  21. 

Action  in  equity  to  quiet  in  plaintiffs  the  title  to  certain 
real  estate.  The  parties,  plaintiffs  and  defendants,  are  the 
children  and  heirs  at  law  of  Daniel  M.  Briggs,  who  died 
testate  at  Oneida  county,  in  the  state  of  New  York,  on  the 
twenty-second  day  of  January,  1883.  His  will  was  exe- 
cuted on  the  eighteenth  day  of  November,  1876,  and  it  has 
been  admitted  to  probate  in  the  state  of  New  York,  and  also 
in  this  state.  It  contains  the  following  bequest,  viz:  "I 
give  and  bequeath  to  my  daughters,  Adelaide  C.  Briggs  and 
Emma  A.  Briggs,  [the  plaintiffs  herein,]  the  remainder  of 
all  my  personal  property,  and  the  whole  of  my  real  estate, 
to  be  divided  between  them  share  and  share  alike."  The 
testate  acquired  the  real  estate  in  question  by  devise  from 
his  brother,  George  Briggs,  who  died  in  Mitchell  county,  in 
this  state,  in  the  month  of  June,  1882.  The  will  of  the  said 
George  Briggs  was  executed  in  June,  1871^  The  plaintiffs 
had  judgment  in  the  circuit  court  as  prayed  for  in  their 
petition,  and  the  defendants  appeal. 
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Cyrus  Foreman  and  Ogden  H.  Fethers^  for  appellants. 

F.  F.  Coffin^  for  appellees. 

Heed,  J. — Daniel  M.  Briggs  acquired  the  real  estate  in 
question  after  the  execution  of  his  will,  and  the  question 
which  arises  in  the  case  is  whether  it  passed  to  plaintiffs 
under  the  bequest  set  out  in  the  foregoing  statement.  Under 
the  common  law,  a  testator  had  no  power  to  bequeath  sub- 
sequently acquired  real  estate, — seizure  at  the  time  of  execut- 
ing the  will  being  requisite  to  enable  him  to  convey.  This 
rule  has  been  abrogated  by  statute  in  this  and  many  of  the 
other  states  of  this  country  in  which  the  common  law  pre- 
vails, and  in  England.  Our  statute  on  the  subject  is  section 
2323  of  the  Code,  and  is  as  follows:  "Property  to  be  subse- 
quently acquired  may  be  devised,  when  the  intention  is  clear 
and  explicit."  It  is  to  be  observed  that  the  rule  established 
by  this  provision  relates  to  the  disposition  of  property  of 
every  description,  and  not  to  real  estate  alone.  In  this 
respect  the  statute  differs  from  those  of  most  of  the  other 
states  by  which  the  common-law  rule  above  referred  to  was 
abrogated.  The  word  "property,"  when  u«»ed  in  the  statutes 
of  this  state  without  qualification  or  limitation,  includes  both 
real  and  personal  property.  Code,  §  45,  subd.  10.  Under 
the  common  law,  however,  the  testator  could  bequeath  per- 
sonal property  to  be  subsequently  acquired.  The  statute 
creates  no  new  power  with  reference  to  the  disposal  of  that 
class  of  property,  but  simply  re-enacts  what  has  always  been 
tlie  hiw  on  that  subject,  and  what  would  have  continued  to 
be  the  law  without  any  enactment  on  the  subject.  The  mani- 
fest intention  of  the  legislature  was  to  confer  upon  the  testa- 
tor the  same  power  with  reference  to  the  disposal  of  botli 
classes  of  property  which  had  formerly  existed  with 
reference  to  tjie  disposal  of  personal  property.  The 
same  rules  of  construction  should  therefore  be  now 
applied,     in     determining    whether     subsequently-acquired 
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real  estate  passes  by  devise,  which  before  the  enactment  of 
the  statute  were  applied  in  determining  the  same  question 
with  reference  to  personal  property,  unless  the  words,  «'  when 
the  intention  is  clear  and  explicit,"  as  contained  in  the  stat- 
ute, modify  or  change  them.  We  are  of  the  opinion,  how- 
ever, that  no  new  rule  of  construction  is  created  by  this  pro- 
vision. The  meaning  of  the  section  is,  we  think,  that  subse- 
quently-acquired property  shall  be  held  to  pass  by  the  bequest, 
whenever  the  intent  of  the  testator  to  have  it  so  pass  is  fairly 
to  be  inferred  from  the  provision  of  the  will,  when  construed 
according  to  the  established  rules  for  the  construction  of  such 
instruments;  and  it  is  not  necessary  that  the  intention  be 
expressed  in  direct  language.  The  supreme  court  of  Massa- 
chusetts in  Winchester  v.  Forster^  3  Cush.,  3(>6,  placed  this 
construction  on  a  statute  of  that  state  which  contains  sub- 
stantially the  same  language  as  the  section  in  question. 

We  come,  then,  to  the  question  whether  the  devise  in  this 
case  passes  the  real  estate  acquired  by  the  testate  after  the 
execution  of  his  will.  The  bequest  was  of  the  "remainder 
of  my  pergonal  property,  and  the  whole  of  my  real  estate." 
By  other  provisions  of  the  will  specific  devises  were  made  to 
other  of  the  children  of  the  testator.  By  the  provision  iu 
question  it  is  manifest  that  the  testator  intended  to  bestow 
the  residuum  of  his  estate,  after  the  payment  of  the  speciii;^ 
bequests,  upon  the  plaintiffs.  Bequests  in  this  form,  of  the 
residue  of  the  estate,  have  always  baen  held  to  carry  the  re- 
siduum of  all  the  personal  property  owned  by  the  testator  at 
the  time  of  his  death.  As  to  that  class  of  property  the  rule 
is  that  the  will  speaks  from  the  time  of  the  death,  and  not 
from  the  date  of  its  execution.  1  Redf.  Wills,  §  30;  Can- 
field  V.  Bostwick,  21  Conn.,  550;  Gold  v.  Judsofi^  Id.,  615. 

The  reason  of  this  rule  is  found  in  the  very  nature  of  the 
testamentary  act.  By  that  act  the  testator  makes  a  disposi- 
tion of  his  property  which  is  to  take  effect  at  his  death.  His 
language  necessarily  relates  to  that  time,  and  he  speaks  in 
anticipation  of  that  event.     When  he  declares  it  to  be  his 


Digitized  by 


Google 


69    6t>0l 
82    IGO 


C20  SUPREME  COURT  OF  IOWA, 

Bushnell  v.  The  Chicago  &  Northwestern  B'y  Co. 

will  that  the  residuum  of  his  estate  shall  pass  t^a  named  leg- 
atee, the  only  reasonable  inference  from  his  language  is  that 
he  intends  that  the  person  named  shall  take  the  residue  of 
all  the  property  of  which  he  shall  be  possessed  at  the  time 
of  his  death.  It  was  not  the  intention  of  the  legislature  in 
enacting  the  statute  in  question  to  change  the  rule;  but  it 
was  enacted  for  the  purpose  of  extending  the  operation  of 
the  rule,  and  making  it  applicable  to-  real  as  well  as  personal 
property.  Substantially  the  same  construction  has  been 
placed  upon  similar  statutes  in  Ohio  and  Massachusetts. 
See  James  v,  Pruden^  14  Ohio  St.,  251;  Cashing  v.  At/lwin^ 
12  Mete,  169;  Blaney  i\  Blaney^  1  Gush.,  107.  Those  stat- 
utes do  not,  by  express  provision,  enact  that  a  general  devise 
of  real  estate  shall  be  held  to  speak  from  the  death  of  the 
testator,  as  is  contended  by  counsel  for  appellant.  The  lan- 
guage which  has  been  considered  by  the  courts  in  settling  the 
rule  in  those  states  is  not  broader  than  that  contained  in  onr 
statute,  and  the  rule  adopted  is  based  upon  a  construction  of 
that  language. 

The  judgment  of  the  circuit  court  is  in  accord  with  this 
view  and  it  will  be 

Affiembd. 


Bushnell  v.  Tue  Chicaoo  &  Northwestern  R'y  Co. 

1.  Bailroads:  co>f pant's  surobon:  authority  to  bind   company. 

The  sarjsfeoii  of  a  railroad  company  baa  no  implied  authority,  as  such, 
to  bind  the  company  by  an  agreement  that  it  will  pay  for  services,  and 
meals  farni-ib.ed  nurses  and  othei*s,  in  attendance  upon  an  employe  of 
the  company,  injured  by  an  accident  on  the  road,  and  under  treatment 
of  the  surgeon. 

2.  New  Trial :  DisuEaAUD  op  instruction.  Where  a  verdict  for  plaint- 

iff coald  n>t  have  be:;n  reached  under  the  evidence  without  disregard- 
ing oa3  of  th^  court's  insbmction^,  it  U  reversible  error  to  refuse  to  grant 
a  new  trial  on  defendant's  motion. 


Digitized  by 


Google 


OCTOBER  TERM,  1886.  621 

Bushnell  v.  The  Chicago  &  Northwestern  R*y  Co. 

Appeal  from  Poweshiek  District  Court. 

Thursday,  October  21. 

Action  to  recover  for  services  and  meals  furnished  nurses 
and  others  in  attendance  on  an  employe  of  the  defendant, 
who  was  injured  in  an  accident  on  the  defendant's  road,  and 
for  ties  furnished  and  delivered.  Trial  by  jury.  Judgment 
for  plaintiff,  and  the  defendant  appeals. 

Iluhhard^  Clark  (&  Dawley,  for  appellant. 

No  appearance  for  appellee. 

Skevers,  J. — I.  There  was  evidence  tending  to  show  that 
one  Ira  Husted,  an  employe  of  the  defendant,  was  injured 
1.  KAIL-  ^°  ^^  accident,  for  which  it  may  be  assumed  the 

pamy^ssur?™'  defendant  was  responsible.  At  his  own  request 
feblud'''^  he  was  taken  to  the  plaintiff's  house.  The  acci- 
company.  ^^^^  occurred  on  Sunday,  and  Ilusted  died  on 
the  next  Saturday.  Dr.  J.  B.  Cox  was  in  the  employ 
of  the  defendant  as  its  surgeon,  and  the  evidence  tended 
tO  show  that  he  agreed  that  the  defendant  would  compen- 
sate the  plaintiff  for  taking  care  of  Husted,  and  for  meals 
furnished  nurses  and  others.  There  was  no  evidence  tending 
to  show  that  Dr.  Cox  had  express  authority  to  make  such 
contract.  The  court  instructed  the  jury  as  follows:  "  If 
you  find  it  established  by  a  preponderance  of  the  evidence 
that  an  employe  of  the  defendant  was  injured,  and  while  so 
injured  was  taken  to  the  house  of  the  plaintiff,  and  while 
there  was  treated  by  defendant's  physician  or  surgeon,  and 
that  such  physician  or  surgeon  ordered  or  directed  that  such 
injured  man  be  kept  and  cared  for  by  plaintiff,  and  yon 
fut>ther  so  find  that  plaintiff  did  keep  and  care  for  such 
injured  man,  and  you  further  so  find  that  said  physician  or  sur- 
geon was  authorized  by  the  defendant  to  treat  its  employes 
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under  sncli  circumstances,  then  defendant  would  be  liable  for 
what  the  evidence  shows  to  be  the  reasonable  value  of  what- 
ever services  were  rendered,  *  *  *  under  the 
direction  of  such  physician  and  surgeon:  *  *  * 
provided  you  find  such  services  were  reasonably  proper  and 
necessary,  in  the  proper  care  and  nursing  of  such  injured 
person." 

We  have  some  doubt  as  to  the  meaning  of  this  instruc- 
tion. If  the  court  meant  that  express  authority  must  be 
shown,  then  the  verdict  is  clearly  against  the  evidence.  If 
the  court  meant  that  the  authority  of  Dr.  Cox  could  be 
implied  from  his  employment,  and  the  duties  he  was  expected 
to  perform,  the  jury  should  have  been  so  told;  and  certain 
it  is  that  the  jury,  under  the  instruction,  could  have  found 
that  express  authority  was  confeiTcd,  or  that  it  could  be 
implied.  Certain  it  is,  also,  that  the  jury  were  authorized 
to  allow,  and  in  fact  they  must  have  allowed,  the  plaintiff 
compensation  for  certain  meals  furnished  the  relatives  of 
the  deceased,  who  were  not  in  any  respect  in  the  employ  of 
the  defendant.  Before  the  plaintiff  can  recover  such  com- 
pensation, it  must  appear  that  Dr.  Cox  was  expressly  author- 
ized to  make  such  contract.  Such  authority  cannot  be 
implied.  Mayberry  v.  Chicago^  R,  I,  cfe  P.  H^y  Co.,  75 
Mo.,  492. 

II.  The  corporate  name  of  the  company  which  constructed 
the  road  for  which  the  ties  were  furnished  is  the  Otturawa, 
2.  NEW  trial:    Cedar  Falls  &  St.  Panl  Eailroad  and  the  contract 

disregard  of  i  .   i  t^  .  ^       ^  *  11 

iDstructiou.  was  made  with  one  Bennett,  or  for  him,  and  the 
ties  were  delivered  on  the  line  of  the  road.  The  court 
instructed  the  jury,  in  substance,  that,  before  the  plaintiff 
could  recover,  it  must  appear  that  the  contract  was  made 
with  an  authorized  agent  of  the  defendant,  and  if  they  were 
contracted  for  by  Bennett  in  his  individual  capacity,  and  on 
his  own  behalf,  then  the  plaintiff  was  not  entitled  to  recover 
Under  the  evidence,  if  the  jury  had  followed  this  instruction, 
they  must  have  found  for  the  defendant,  because  there  is  no 
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evidence  tending  to  show  that  Bennett  was  the  agent  or  act- 
ing for  the  defendant,  and  it  does  show  that  he  made  the  con- 
tract in  his  own  individual  capacity,  and  paid'  for  such  por- 
tion of  the  ties  as  he  claims  filled  the  specifications,  and  sold 
them  to  the  Ottumwa  &  Cedar  Falls  Company.  The  motion 
for  a  new  trial  should  therefore  have  been  sustained. 

Reversed. 


The  State  v.  Johnson  et  al. 

1.  Criminal  Law:  time  op  oppbkbk:  instruction.    An  instruction  i  G9~m\ 

in  a  criminal  case  under  which  the  jury  might  have  found  the  defendant  |_57_2^ 

guilty,  if  he  committed  the  offense  after  the  information  was  filed  I  98  s^ 

against  him,  was  erroneous,  and,  in  the  absence  of  the  evidence,  must  69  6251 

be  presimied  to  have  been  prejudicial,  where  there  was  a  verdict  of  ^^^  '^^^ 
guilty. 

Appeal  from  Kossuth  District  Court, 

TuujRSDAY,  October  21. 

An  information  was  filed  against  the  defendants  before  a 
justice  of  the  peace,  in  which  they  were  accused  of  the  crime 
of  selling  intoxicating  liquors,  contrary  to  law.  There  were 
twenty  counts  in  the  information,  each  count  charging  a  sep- 
arate offense.  The  defendants  were  convicted  on  thirteen 
counts,  and  judgment  was  entered  against  them,  imposing  a 
tine  upon  each  count  on  which  they  were  convicted.  From 
that  judgment  they  appealed  to  the  district  court.  On  the 
trial  in  that  court  they  were  again  convicted  on  eacli  of  said 
counts,  and  a  like  judgment  was  entered  against  them,  and 
from  that  judgment  they  appeal  to  this  court. 

n,  S.  Vaughn  and  P.  0,  Cassady.  for  appellants. 
A,  J.  BaJcer^  Attorney -general^  for  tho  State. 
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Reed,  J. — The  information  was  filed  with  the  justice  on 
the  ninth  of  Februarj'^,  1885.  Tlie  district  court  instructed 
the  jury  that  the  state  was  not  required  to  prove  that  the 
oflfenses  were  committed  on  the  particulai*  dates  alleged  in 
the  information,  but  that  they  would  be  warranted  in  con- 
victing the  defendants  if  they  found  that  they  had  made  the 
sales  charged  in  the  information  at  any  time  between  the 
fourth  day  of  July,  1884r,  and  the  ninth  day  of  March,  1885. 
It  is  provided  by  section  4301  of  the  Code,  that  "  the  precise 
time  at  which  the  offense  was  committed  need  not  be  stated 
in  the  indictment,  but  it  is  sufficient  if  it  be  alleged  that  the 
offense  was  committed  at  any  time  prior  to  the  time  of  the 
finding  thereof,  except  when  the  time  is  a  material  ingre- 
dient of  the  offense;"  and,  when  it  is  averred  in  the  indict- 
ment that  the  offense  was  committed  on  a  particular  date, 
the  state  is  permitted  (except  in  cases  falling  within  the 
exceptions  mentioned  in  the  section)  to  prove  its  commission 
on  that  or  any  other  date  before  the  finding  of  the  indictment, 
within  the  time  prescribed  by  the  statute  of  limitations 
within  which  an  indictment  for  the  offense  may  be  found. 
State  V,  jBell,  49  Iowa,  440.  And  these  same  rules  gov- 
ern when  the  prosecution  is  by  information.  Each  count 
of  the  information  in  which  the  defendants  were  tried 
charged  a  sale  of  liquor  to  a  particular  person  named  in  the 
ount.  Under  the  instruction,  the  jury  would  be  warranted 
in  finding  the  defendant's  guilt  on  proof  of  sales  of  liquors 
to  any  of  the  persons  named  between  the  ninth  of  February 
and  the  ninth  of  March.  The  evidence  is  not  contained  in 
the  abstract  on  which  the  case  was  submitted,  and  we  are 
bound  to  presume  that  it  was  based  on  the  evidence.  The 
instruction  is  erroneous,  in  that  it  would  permit  a  conviction 
for  an  offense  committed  after  the  prosecution  was  com- 
menced, and,  in  the  absence  of  the  evidence,  we  must  pre- 
sume that  the  error  was  prejudicial. 

The  judgment  will  be  Bevebsed. 
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Beown  v.  Young.  -^It 

116    140 

1.  Vendor  and  Vendee:  covenant  as  to  title:  breach:  eajsbment:  .  ^ 

RIGHT  OP  WAY.    A  right  of  Way  for  a  railroad  is  only  an  easement^  jiiQ  ^j 
though  it  be  conveyed  by  deed;  and  the  existence  of  such  easement  is  j^~~^ 
not  a  breach  of  the  covenant  as  to  title  in  a  warranty  deed,  subae-  ^  ^^ 
quently  made,  conveying  the  land.  130  752 

Appeal  from  Polk  Circuit  Court. 

Thursday,  October  21. 

This  was  an  action  upon  a  covenant  of  warranty.  The 
defendant  demurred  to  the  plaintiff's  petition.  The  court 
sustained  the  demurrer;  and,  the  plaintiff  electing  to  stand 
upon  his  petition,  judgment  was  rendered  against  him  for 
costs.     He  appeals.     The  opinion  states  the  facts. 

D.  W.  Woodhi  and  W.  S.  Sidkmon^  for  appellant. 

Goode  dh  Phillips  and  A,  N.  Porter^  for  appellee. 

Adams,  Ch.  J. — The  premises  in  question  were  at  one 
time  owned  by  Luna  A.  and  Isaac  Bates.  While  they  were 
so  owned,  Luna  A.  and  Isaac  Bates  sold  and  conveyed  to  the 
Des  Moines,  Adel  &  Western  Railroad  Company  a  right  of 
way  through  the  premises  for  a  railroad.  Afterwards  judg- 
ment was  rendered  against  Luna  A.  and  Isaac  Bates,  and  the 
premises  were  sold  under  execution,  and  the  defendant,  W. 
A.  Young,  became  the  purchaser,  and  obtained  a  sheriff's 
deed.  He  then  sold  the  premises  to  F.  W.  Bates  by  deed, 
with  the  following  covenant:  "I  hereby  covenant  with  the 
said  F.  W.  Bates  that  1  hold  said  premises  by  good  and  per- 
fect title;  that  I  have  good  right  to  sell  and  convey  the  same; 
that  they  are  free  from  all  liens  and  incumbrances  whatso- 
ever created  through,  by,  or  under  me,  and  I  covenant  to 
warrant  and  defend  said  premises  against  the  lawful  claims 
of  all  persons  whatsoever,  arising  by,  through  or  under  me." 
Vol  LXIX— 40 
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Afterwards  F.W.  Bates  sold  and  conveyed  the  premises,  with 
covenants  of  general  warranty,  to  the  plaintiff. 

The  question  presented  by  the  defendant's  demurrer  is  as 
to  whether  the  petition,  showing  the  facts  to  be  as  above 
stated,  shows  that  the  existence  of  the  right  of  way  in  favor 
of  the  railroad  company  constitutes  a  breach  of  the  defendant'^ 
covenant  of  warranty.  In  answer  to  such  question  we  havo 
to  say  that  we  think  that  it  does  not. 

The  plaintiff  contends  that  the  deed  of  Luna  A.  and  Isaac 
Bates  to  the  railroad  company  conveyed  the  fee  to  the  land 
described  therein.  But,  in  our  opinion,  nothing  was  granted 
but  an  easement.  The  language«of  the  deed  is:  "We  hereby 
sell  and  convey  to  Ihe  Des  Moines,  Adel  &  Western  Rail- 
road Company  the  right  of  way  for  said  railroad  as  the  same 
is  located."  A  mere  right  of  way  over  land  is,  we  believe, 
always  regarded  as  an  easement.  The  fact  that  the  right  of 
way  in  this  case  was  for  the  use  of  a  railroad  company  is 
not,  we  think,  material.  See  Jerald  v.  Elly^  51  Iowa,  321. 
It  may  by  non-use  revert  to  the  owner  of  the  land  from 
which  it  is  taken;  (Code,  §  1260;)  and  we  think  that  this  is 
so  even  where  the  right  of  way  is  acquired  by  deed,  rather 
than  by  condemnation,  if  the  deed,  as  in  this  case,  does  not 
purport  to  convey  a  greater  interest  than  a  right  of  way. 
Under  this  view,  the  defendant  did  not  covenant  against 
the  right  of  way.  He  did,  to  be  sure,  covenant  against 
incumbrances  created  by  himself,  but  this  incumbrance  was 
created  by  Luna  A.  and  Isaac  Bates,  who  were  previous  own- 
ers. 

We  think  that  the  defendant's  demurrer  was  properly  sus- 
tained. 

Affirmed. 
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Ford,  Adm'x,  v.  The  Central  Iowa  R'y  Co. 

1.  Bailroads:  injurtto  brakeman:  nboliobncb:  yerdiot  against 

EVIDENCE.  Plaintiff's  intestate,  while  preparing^  to  couple  cars  on 
defendant's  road,  was  caught  by  the  foot  between  a  guard-rail  and  one 
of  the  rails  of  the  track,  and,  being  unable  to  extricate  himself,  he 
made  outcries,  which  were  heard  by  a  fellow  brakeman  on  the  train,  who 
caused  the  train  to  be  stopped,  but  not  until  plaintiff's  intestate  had 
been  run  over  and  injured,  so  that  he  died.  Tbe  action  was  based  on 
the  theory  that  the  men  in  charge  of  the  train  were  negligent  in  not 
sooner  hearing  the  outcries,  or  in  not  sooner  stopping  the  train  after 
hearing  them.  There  was  a  judgment  upon  a  verdict  for  plaintiff,  but 
upon  a  consideration  of  the  evidence,  (see  opinion,)  held  that  there  was 
nothing  whatever  to  show  negligence  on  tbe  part  of  defendant's  employes, 
and  that  the  judgment  must  be  reversed. 

BifiCK  and  Rothbock,  JJ.,  dissenting. 

2.  New  Trial:  verdict  withoot  evidence:  when  set  aside:  special 

FINDINGS.  When  the  conclusion  reached  by  the  jury  in  a  general  ver- 
dict appears  to  the  court  to  be  wrong,  and  it  is  shown  by  the  special 
findings  of  the  jury  that  they  are  unable  to  assign  any  certain  or  tangi- 
ble ground  for  their  conclusion,  it  is  the  duty  of  the  court  to  interfere 
and  grant  a  new  trial.    See  opinion  for  illustration. 

Appeal  fvom   Wright  Circuit  Court, 

Friday,  October  22. 

The  plaintiff,  Elizabeth  Ford,  brings  this  action  as  admin- 
istratrix of  the  estate  of  her  late  husband,  Thomas  Ford,  who 
was  killed  by  being  run  over  by  one  of  the  defendant's  cars. 
The  plaintiff  avers  that  the  intestate's  death  was  caused  by 
the  negligence  of  the  company,  and  without  his  negligence 
contributing  thereto.  There  was  a  trial  to  a  jury,  and  ver- 
dict and  judgment  were  rendered  for  the  plaintiff.  The 
defendant  appeals. 

H.  E.  J.  Boa/rdman^  J.  H.  Blair  and  A,  C.  Daily ^  for 
appellant. 

I     Ladd  <&  Peterson^  Nagle  <&  Weber  and  Nourse  <&  Kauff- 
maiij  for  appellee. 
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Adams,  J. — A  large  number  of  errors  are  assigned,  bnt  in 
the  view  which  we  have  taken  of  the  case  it  is  not  necessary, 
L  BAIL-  we  think,  to  consider  them  all.     All  the  persons 

j^tobrSke-  who  had  any  knowledge  of  the  accident  appear 
gence:  ver-  to  have  been  fully  examined,  and  we  have  to  say 
evidence.  that,  taking  the  evidence  in  the  most  favorable 
light  in  which  it  can  be  viewed  for  the  plaintiff,  we  think 
that  it  fails  to  show  any  negligence  on  the  part  of  the  com- 
pany or  any  one  of  its  employes.  The  decedent,  Ford,  was 
employed  as  a  brakeman,  and,  while  so  engaged,  his  foot  was 
caught  between  the  main  rail  and  a  guard-rail,  and  he  was 
unable  to  extricate  himself.  An  engine,  with  several  cars 
attached,  was  backing  towards  him.  He  made  outcries,  which 
were  heard  by  the  forward  brakeman  on  the  cars,  who  applied 
a  brake  and  gave  a  signal  to  stop;  and  the  cars  were  stopped, 
but  not  until  Ford  had  been  run  over.  The  negligence  of 
the  company  is  alleged  to  consist  of  this:  "  That  the  forward 
brakeman  and  the  engineer  were  inattentive  to  their  duties, 
and  failed  to  stop  the  train  on  hearing  the  outcry  and  signals 
of  distress  and  danger  of  the  deceased;  or,  if  they  failed  to 
]iear  the  outcries  and  signals  of  danger  and  distress,  the  said 
failure  to  hear  was  by  reason  of  inattention  to  their 
duties."  The  evidence  tends  to  show  that  the  cars  moved 
five  or  six  car-lengths  after  Ford's  outcries  were  first  lieard 
by  by-standers,  but  the  outcries  were  not  heard  by  the 
engineer  or  fireman,  or  any  one  having  control  of  the  cars, 
except  the  forward  brakeman,  one  Weeks,  who  was  standing 
upon  a  box  freight  car,  the  third  from  the  engine,  looking 
towards  Ford,  and  in  the  direction  in  which  the  cars  were 
moving.  At  what  precise  time  he  heard  them  does  not 
appear.  If  he  heard  them  as  soon  as  they  were  heard  by 
others,  and  if  the  cars  moved  before  they  stopped  as  far  as 
some  of  the  evidence  tended  to  show  that  they  did,  thei*c 
would  be  some  ground  for  an  inference  that  either  Weeks  or 
the  fireman  or  engineer  failed  to  act  with  reasonable  prompt- 
ness. 


Digitized  by 


Google 


OCTOBER  TERM,  1886.  629 

Ford,  Adra*x,  v.  The  Central  lows  E'y  Oo. 

The  plaintiff  claims  that  there  is  some  direct  evidence  of 
inattention  on  the  part  of  those  in  control  of  the  train,  bnt 
the  evidence  relied  upon  as  such  appears  to  us  to  be  of  no 
significance  whatever.  On  the  other  hand,  the  direct  evi- 
dence shows  that  they  were  not  inattentive.  Weeks  stood 
upon  the  box  car,  in  sight  of  the  fireman,  for  the  purpose  of 
giving  signals  to  him.  He  did  give  signals  to  him,  the  last 
one  of  which  was  to  stop.  This  signal  was  observed  by  the 
fireman,  and  communicated  to  the  engineer,  who  was  already 
standing  with  one  hand  on  the  throttle  and  the  other  on  the 
reverse  lever. 

The  direct  evidence  also  shows  that  no  time  was  lost  after 
the  outcries  were  first  heard  by  Weeks.  Weeks  testified  as 
follows:  "  Heard  him  [Fordj  holler.  I  set  a  brake,  and  gave 
Mr.  Butts  [the  fireman]  signals  for  him  to  stop.  As  soon  as 
I  heard  him  holler  I  set  the  brake."  The  fireman  testified 
as  follows:     "  We  got  a  signal  to  stop,  and  we  stopped.       * 

*  *  At  the  time  I  got  the  signal  to  stop  I  was  look- 
ing out  for  signals,  and  was  paying  attention  to  nothing  else. 
The  engineer  was  paying  attention  to  what  was  his  business, 
and  that  was  to  move  the  engine  and  stop  her.         *         * 

*  Mr.  Weeks  put  on  the  brakes.  I  saw  him  run  for  the 
brake.  After  Weeks  gave  the  signal  I  don't  think  that  the 
train  ran  more  than  a  car-length.  It  was  stopped  as  soon  as 
we  could  stop  it"  The  engineer  testified  as  follows:  "  Ques- 
tion,. I  believe  you  said  a  train  running  at  that  rate  of 
speed  would  run  about  a  car-length  when  you  undertook 
to  stop.  Is  that  right?  Answer.  Yes,  sir.  Q.  Did  this 
run  more  than  that  distance!  A.  I  don't  think  it  did.  Q. 
It  was  stopped  as  soon  as  it  could  be?  A.  Yes,  sir."  There 
was  no  direct  evidence  to  the  contrary,  and  the  question  is  as 
to  whether  there  was  any  proven  circumstance  from  which 
an  inference  might  be  drawn  that  should  be  regarded  as  tend- 
ing to  rebut  the  direct  evidence.  The  plaintiff  contends  that 
there  was,  to-wit,  the  distance  which  the  cars  ran  after  the 
outcries  were  heard  by  others. 
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Where  a  sound  is  heard  hy  one  person,  the  inference  would 
be  that  all  other  persons  of  good  hearing,  and  having  equal 
opportunity  to  heoTy  heard  the  sound  also;  and  if  they  should 
testify  that  they  did  not,  we  think  that  it  would  be  a  ques- 
tion for  the  jury  to  determine  whether  the  direct  evidence 
was  not  rebutted  by  the  circumstantial.  But  in  the  case  at 
bar  it  was  not  shown  that  Weeks  had  as  good  an  opportunity 
at  first  to  hear  the  outcries  as  the  by-standers  had.  As  the 
cars  approached  Ford,  Weeks,  of  course,  was  brought  near  to 
him.  It  is  true  that,  even  at  first,  Weeks  was  nearer  to  Ford 
than  two  of  the  by-standers.  The  latter  must  have  been 
about  300  feet  distant,  and  Weeks  probably  about  150  feet 
nearer;  but  in  other  respects  Weeks'  situation  was  less  favor- 
able for  hearing  the  outcries.  The  two  by-standers  most 
remote  were  one  Dirkson  and  one  Eberhart.  They  were 
engaged  in  holding  a  team  of  horses  which  were  frightened 
by  the  noise  of  the  engine.  They  did  not  at  first  discover 
with  certainty,  from  what  they  heard,  that  any  one  was  in 
trouble.  Dirkson  testified:  "  At  first  there  was  some  doubt 
between  me  and  Eberhart  as  to  whether  there  was  anything 
the  matter."  He  also  testified  that  there  was  a  high  wind, 
and  that  he  thinks  it  was  such  that  it  might  have  prevented 
those  in  control  of  the  cars  from  hearing  the  outcries.  The 
deceased  also  stated,  immediately  after  the  accident,  that  the 
wind  was  blowing;  that  he  thought  it  was  some  short  time 
before  his  cries  were  heard ;  and  that  he  believed  that  the 
train  was  stopped  as  soon  as  practicable  after  they  were  heard. 
The  other  by-stander,  one  Farnsworth,  was  nearer  than  Dirk- 
son and  Eberhart,  and  saw  Ford,  and  appears  to  have  heard 
his  outcries  more  distinctly.  He  was  distant  from  Ford  only 
about  ten  rods,  but  still  a  little  further,  probably,  than  Weeks 
was. 

The  unfavorableness  of  Weeks'  situation  for  hearing  the 
outcries  was  due  to  facts  which  remain  to  be  stated.  The 
moving  portion  of  the  train,  it  appears,  consisted  of  six  or 
seven  cars,  and  Weeks  stood  on  the  third  from  the  engine. 
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Tliey  were  backing  southward  to  be  coupled  to  some  cars 
standing  on  the  track  a  few  rods  distant.  Ford  crossed  the 
track  south  of  the  moving  cars,  from  the  west  side  to  the 
east  side,  and  then  re-entered  upon  the  track  south  of  the 
moving  cars,  and  between  them  and  the  standing  cars.  When 
he  re-entered  upon  the  track  he  passed  out  of  sight  of  Weeks. 
It  is  not  expressly  shown  what  obstructed  Weeks'  view  of 
Ford,  but  it  is  abundantly  evident  that  it  was  that  portion 
of  the  train  which  was  between  them.  The  evidence  shows 
that  there  were  three  or  four  moving  cars  south  of  the  ear  on 
which  Weeks  was  standing.  Whatever  obstructed  Weeks' 
view  of  Ford  must,  also,  to  some  extent,  have  obstructed  the 
sound  of  Ford's  outcries.  It  is  also  shown  that  the  engine 
was  making  some  noise,  and  that  noise,  together  with  the 
noise  of  the  moving  cars,  a  part  of' which  was  between 
Weeks  and  Ford,  must  have  tended  to  some  extent  to  drown 
the  sound  of  the  outcries,  and  especially  as  there  was  a  high 
wind  at  the  time.  Weeks'  situation,  then,  was  so  different 
from  that  of  the  by-standers  that  the  fact  that  they  heard 
Ford's  first  outcries  does  not  show  that  Weeks  did,  and  does 
not  tend  to  overcome  Weeks'  positive  testimony  that  he  set 
a  brake  and  gave  a  signal  to  stop  as  soon  as  he  heard  the  out- 
cries. A  circumstance  entirely  consistent  with  direct  evi- 
dence does  not  raise  an  inference  in  rebuttal  of  it.  And  a 
verdict  based  upon  such  circumstance  and  in  contravention 
of  the  direct  evidence  cannot  be  sustained. 

One  theory  of  the  plaintiff's  counsel  is  that  Weeks  stood 
and  listened  to  Ford's  outcries,  knowing  that  he  was  in  dis- 
tress, until  it  was  too  late  to  prevent  the  cars  from  running 
over  him.  Such  conduct  would  have  been  evidence  of  the 
deepest  malice,  and  yet  there  is  no  evidence  or  pretense  that 
Weeks  entertained  other  than  kind  -feelings  towards  liis 
co-employe  and  fellow  brakeman.  It  may  be  that  Weeks 
should  have  given  the  signal  to  stop  before  he  set  the  brake; 
but  it  is  not  shown  in  evidence  that  he  should,  nor  is  it  so 
claimed  in  argument.    A  little  time  was  necessarily  consumed 
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in  setting  the  brake  befoi'e  the  signal  was  given.  When 
given,  it  was  given  to  the  fireman  who  was  watching  for  sig- 
nals, and  was  by  him  given  to  the  engineer.  According  to 
the  evidence,  the  engineer,  after  receiving  the  signal,  could 
not  reverse  his  engine  in  less  than  two  or  three  seconds, 
and,  when  reversed,  it  would  run  a  car-length.  The  evidence 
shows  that  the  train  was  loaded  with  coal,  and  that  a  train 
thus  loaded  cannot  be  suddenly  stopped.  The  direct  evi- 
dence of  promptness  on  the  part  of  those  in  control  of  the 
train  was  not  only  unrebutted  by  direct  evidence,  but,  so  far 
as  we  can  see,  by  any  proven  circumstance.  The  signal 
might,  it  is  true,  have  been  different,  and  we  think  from  the 
evidence  that  it  should  have  been.  It  appears  to  have  been 
a  mei'e  signal  to  stop,  and  did  not  indicate  an  emergency; 
but,  according  to  the'  undisputed  evidence,  the  train  was 
stopped  as  soon  as  it  could  be,  and  if  so  the  signal  given 
answered  the  full  purpose  of  one  indicating  an  emergency. 
In  our  opinion  the  verdict  is  without  support,  and  the  judg- 
ment must  be 

Reversed. 

Beck,  J.,  dissentitiff. — In  my  judgment  the  foregoing 
opinion  of  the  majority  of  the  court  cannot  be  read  with 
attention  without  producing  a  settled  conviction  in  the  mind 
of  the  reader  that  there  was  evidence  tending  to  show  negli- 
gence on  tlie  part  of  the  intestate's  co-employes  which  did 
authorize  the  jury,  in  the  exercise  of  their  discretion,  with- 
out bias,  passion  or  prejudice,  to  iind  for  plaintiff  upon  the 
issue  involving  defendant's  negligence.  Indeed,  I  think  it 
is  both  directly  and  inferentialy  admitted' in  the  majority 
opinion  that  evidence  of  negligence  of  defendant  was  before 
the  jury.  It  is  directly  admitted  that  there  was  some  evi- 
dence tending  to  show  that  the  cars  moved,  after  the  out- 
cries of  the  intevstate  were  heard  by  the  by-standers,  a  dis- 
tance indicating  that  they  were  not  stopped  with  such 
promptness  as  proper  care  required,  if  the  brakeman  heard 
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the  outcries  as  soon  as  the  by-standers.  And  it  is  also  con- 
ceded that  intestate's  outcries  were  heard  by  the  by-standers 
before  any  attempt  to  stop  the  cars  was  made.  Surely, 
whether  the  fact  that  others  heard  the  cries  was,  under  all 
the  circumstances,  evidence  sufficient  to  authorize  the  con- 
clusion that  the  cries  were  heard,  or  ought  to  have  been 
heard,  by  those  in  charge  of  the  train,  were  questions  for 
the  jury.  The  fact  that  others  heard  the  cries  is  a  circum- 
stance tending  to  prove  that  the  brakeman  did  or  could  have 
heard  them.  The  weight  of  this  circumstance  should  be 
determined  by  the  jury,  and  not  by  this  court.  The  opinion 
of  the  majority  contains  other  statements,  which,  to  my 
mind,  show  conclusively  that  there  was  not  such  an  absence 
of  evidence  upon  the  issue  of  defendant's  negligence  as 
authorizes  this  court  to  reverse  the  judgment. 

The  argument  of  the  majority  opinion  upon  the  question 
of  the  insufficiency  of  the  evidence  to  show  defendant's  neg- 
ligence is  astute,  critical  and  of  great  ability.  It  seems  to 
me  that  when  there  is  such  absence  of  evidence  as  authorizes 
a  court  to  set  aside  a  verdict,  we  ought  to  see  it  without 
having  our  judicial  vision  strengthened  by  keen  and  critical 
argumentation.  The  necessity  for  such  an  argument  shows 
conclusively  that  there  is  evidence  which  the  argument 
exhausts  itself  in  attempting  to  deny.  That  plain  and  clear 
absence  of  proof  which  requires  us  to  reverse  a  judgment 
for  want  of  evidence  to  support  the  verdict  cannot  exist, 
when  it  is  necessary,  in  order  to  establish  it,  to  resort  to  fine 
and  acute  argument.  The  argument  might,  with  pro- 
priety, be  addressed  to  the  jury,  but  ought  not  to  be  the  lever 
used  to  overthrow  its  verdict.  In  my  opinion  the  judgment 
of  the  circuit  court  ought  to  be  affirmed. 

I  am  authorized  to  announce  that  Mr.  Justice  Rothrook 
concurs  in  this  dissent. 

opinion  on  rehearing. 

Reed,  J. — After  the  foregoing  opinions  were  filed,  a  peti- 
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tion  for  a  rehearing  was  filed  by  counsel  for  plaintiff.  This 
petition  was  supported  by  an  elaborate  and  very  able  oral 
argument,  and,  on  that  presentation  of  the  case,  I  was  led  to 
doubt  the  correctness  of  the  conclusion  of  the  majority, — 
that  the  finding  of  the  jury  that  the  death  of  the  intestate 
was  caused  by  the  negligence  of  the  employes  of  defendant, 
who  were  in  charge  of  the  train,  was  without  support  in  the 
evidence.  I  therefore  favored  the  granting  of  a  rehearing, 
that  we  might  again  look  into  the  record,  and  re-examine  the 
question.  We  have  re-examined  it,  and  have  been  led  to  the 
conclusion  that  the  former  holding  of  the  majority  on  the 
question  is  correct.  I  have  been  greatly  influenced  in  reach- 
ing this  conclusion  by  matters  shown  by  the  record,  but 
which  are  not  referred  to  in  the  former  opinion,  and  which 
were  not  specially  called  to  our  attention  on  the  argument  of 
the  petition  for  rehearing. 

The  jury  were  required  by  the  circuit  court  to  answer  cer- 
tain special  interrogatories.     They  found  specially  that  the 
train-men  in  charge  of  the  train  did  not  do  all 

a.  NKW  trial :  °  ,  ,      , 

outljvideuce-  ^  could  reasonably  have  done  to  stop  the 

jw\ae:**speciai  ^^^^^  ^^  ^oou  as  they  actually  heard  the  outcry 
ttndings.  Qf  ^i^Q  deceased,  and  discovered  his  peril.  They 
were  also  required  to  answer  the  following  interrogatories: 
'*  If  you  say  either  of  the  train-men  were  negligent  in  their 
duty,  now  state  which, — give  his  name."  They  answered 
this  question  as  follows:  "  Brakeman  or  fireman."  They 
were  also  required  to  answer  the  following:  "Also  state 
what  said  negligence  consisted  of, — what  duty  did  he  omit;" 
which  they  answered  as  follows:  "They  omitted  to  give  the 
engineer  the  proper  signal." 

The  engineer  testified  that  he  received  the  signal  to  stop 
from  the  fireman;  that  he  did  not  see  the  deceased  at  the 
time,  and  did  not  hear  his  outcry,  or  know  that  he  was  in 
peril;  and  that  the  signal  communicated  to  him  did  not  indi- 
cate that  there  was  any  emergency  that  required  the  sudden 
stopping  of  the  train.     He  accordingly  did  not  reverse  the 
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engine,  but  permitted  the  train  to  move  back,  until  it  was 
stopped  by  the  brakes.  The  special  finding  of  the  jury  in 
answer  to  the  first  interrogatory  quoted  above,  in  eifeot,  was, 
however,  that  he  was  not  guilty  of  any  negligence  in  failing 
to  reverse  the  engine.  The  fireman  was  in  the  cab  with  the 
engineer.  His  position  was  on  the  left-hand  or  west  side  of 
the  cab,  and  he  was  looking  out  for  signals  on  that  side.  The 
foot  of  the  deceased  was  caught  between  tlie  guard-rail  and 
the  east  side  of  the  track.  The  fireman  testified  that  he 
could  not  and  did  not  see  him,  and,  from  the  position  of  tlie 
parties  and  the  train,  it  is  apparent  that  this  statement  is 
true.  He  also  testified  positively  that  he  did  not  hear  the 
outcry,  and  there  is  no  reason  for  disbelieving  that  statement. 
According  to  the  testimony  introduced  by  plaintiff^,  he  must 
have  been  from  250  to  350  feet  from  Ford  when  the  outcries 
were  made.  The  wind  was  blowing  a  strong  gale  in  the  gen- 
eral direction  from  him  to  the  deceased,  and  the  train  was 
between  them.  The  engine  was  also  working  at  the  time, 
and  the  noise  made  by  it  would  naturally  tend  to  prevent 
him  from  hearing  the  cries.  He  also  testified  that  when  he 
received  the  signal  to  stop  the  train,  which  was  given  by  the 
brakeman  on  top  of  the  train,  he  immediately  communicated 
it  to  the  engineer,  and  his  testimony  in  this  respect  is  entirely 
uncontradicted.  As  stated  in  the  original  opinion  of  the 
majority,  the  brakeman  testified  that,  when  he  heard  the  out- 
cry of  the  deceased,  he  immediately  set  the  brakes,  and  gave 
the  signal  to  stop  the  train. 

It  must  be  borne  in  mind  that  the  general  verdict  was 
found  on  the  theory  that  the  train-men  did  not  do  all  that 
reasonably  could  have  been  done  to  stop  the  train  after  they 
actually  heard  the  outcries  of  deceased,  and  discovered  his 
peril,  and  not  upon  the  theory  that  they  were  negligent  in 
not  sooner  hearing  the  cries  or  discovering  his  peril.  This 
is  shown  beyond  question  by  the  special  findings.  If,  then, 
the  brakeman  was  negligent  after  he  actually  hoard  the  out- 
cries, and  discovered  the  peril,  his  negligence  consisted  in  the 
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fact  either  that  he  waited  until  he  had  set  the  brakes  before 
giving  the  signal  to  stop,  or  that  he  omitted  to  indicate  by 
his  signal  that  there  was  a  necessity  for  stopping  the  train 
immediately;  and,  if  the  iireman  was  negligent,  his  negli- 
gence must  have  consisted  in  the  fact  that,  while  the  signal 
communicated  to  him  by  the  brakeman  indicated  that  some 
emergency  existed  which  required  that  the  train  should  be 
stopped  at  once,  he  did  not  communicate  that  fact  to  the 
engineer.  It  has  not  been  claimed  in  argument  that  the  gen- 
eral verdict  can  be  sustained  upon  any  other  ground  than  that 
one  of  these  theories  is  true. 

The  jury  were  required,  in  effect,  by  the  interrogatories, 
to  determine  which  of  these  was  supported  by  the  evidence. 
They  were  required  to  determine  whether  the  fireman  or  the 
brakeman  was  negligent,  and,  if  so,  in  what  his  negligence 
consist^id.  But  it  cannot  be  said  that  they  have  determined 
that  question.  Their  finding  was  not  that  either  or  both  of 
them  had  been  negligent,  but  that  one  or  the  other  had  acted 
negligently.  It  does  not  determine  that  the  brakeman  was 
negligent  in  not  giving  a  signal  that  would  indicate  the  exist- 
ence of  some  emergency  which  required  that  the  train  be 
stopped  at  once,  or  in  setting  the  brakes  before  giving  the 
signal  to  stop.  Neither  does  it  determine  that  the  fireman 
was  negligent  in  omitting  to  communicate  the  proper  signal 
to  the  engineer.  Whether  a  particular  act  or  omission 
amounts  to  negligence  depends  upon  the  circumstances  under 
which  it  occurred.  The  answer  to  the  question  whether  a 
party  has  acted  negligently  is  in  the  nature  of  a  deduction 
or  conclusion  drawn  from  the  circumstances  proven,  and  it  is 
generally  the  province  of  the  jury  to  draw  that  conclusion; 
and,  if  the  conclusion  reached  by  the  jury  can  be  reasonably 
drawn  from  the  circumstances,  the  court  ought  not  to  interfere 
with  it,  even  though  the  opposite  conclusion  appears  to  it  to 
be  the  more  reasonable.  But  when  the  general  conclusion 
reached  appears  to  the  court  to  be  wrong,  and  it  is  shown  by 
the  special  findings  of  the  jury  that  they  are  unable  to  assign 
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iiiiy  certain  or  tangible  ground  for  their  conclusion,  it  is 
clearly  the  duty  of  the  court  to  interfere;  and  that  appears 
to  me  to  be  the  present  condition  of  the  case.  The  evidence 
relied  on  to  prove  that  either  the  fireman  or  brakeman  acted 
negligently  in  the  transaction  is,  to  my  mind,  meager  and 
unsatisfactory.  Still,  if  the  jury  had,  in  obedience  to  the 
direction  of  the  court,  determined  that  one  of  them  was 
guilty  of  negligence,  and  had  pointed  out  specifically  in 
what  his  negligence  consisted,  I  might  have  hesitated  long 
before  consenting  to  disturb  their  verdict.  Their  finding, 
however,  satisfies  me  that  they  were  nna'ble  to  find  from  the 
evidence  that  either  of  the  parties  had  acted  negligently. 
The  general  verdict,  therefore,  appears  to  me  to  be  without 
support,  and  should  be  set  aside. 

The  former  opinion  will  be  adhered  to. 

Beck,  J.,  adheres  to   his   dissenting  opinion    heretofore 
filed. 

RoTHBooK,  J.,  took  no  part  in  the  final  determination  of 
the  petition  for  rehearing. 


Chadwiok,  Ex'x,  v.  DifivoRE. 

1.  Mortgage:  fatheu  to  daughter:  consideration:  services:  va- 
lidity AS  AGAINST  cuEDiTOiis.  Where  a  daughter,  after  attaining  her 
majority,  continued  to  reside  with  her  father,  as  a  member  of  his  family, 
receiving  her  support  from  him,  and  performing  service  in  the  family, 
under  an  agreement,  however,  that  he  would  pay  her  for  so  doing,  a 
promissory  note  made  by  him  to  her  for  such  service  was  founded  upon 
a  good  consideration,  and  amortjrasre  given  by  him  to  secure  the  same 
cannot  be  s^t  aside  as  fraudulent  by  the  creditors  of  the  father.  (Com- 
pare Scully  p.  Scvdlijs  Ex'r,  2S  Iowa,  548;  Smith  v,  Johnson,  45  Id., 
808;  Allen  r.  Bn/son,  67  Id.,  591. 

Appeal  from  Mahaska  Circuit  Court. 
Friday,  October  22. 
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This  is  an  action  in  equity  to  subject  certain  real  estate, 
the  title  to  which  is  in  defendant,  to  sale  for  the  satisfaction 
of  a  judgment  obtained  by  plaintiff's  testate  against  Eli 
Devore.  Prior  to  the  year  1878  the  sai(i  Eli  Devore  resided 
in  the  state  of  Ohio,  and  while  residing  there  he  executed 
the  promissory  note  on  which  plaintiff's  judgment  was 
obtained.  In  that  year  he  renfioved  to  this  state,  and  early  in 
1879  he  purchased  the  real  estate  in  question,  taking  the  title 
thereto  in  himself.  On  the  fourth  of  December,  1879,  he 
executed  to  the  defendant,  who  is.  his  daughter,  a  mortgage 
on  the  premises,  his  wife  joining  therein,  to  secure  a  promis- 
sory note  for  $1,140,  and  which  purports  to  have  been 
executed  on  the  twentieth  of  June  of  the  same  year. 
Defendant  subsequently  brought  suit  on  this  note  and  mort- 
gage, and  obtained  a  judgment  for  the  amount  of  the  indebt- 
edness and  for  the  foreclosure  of  the  mortgage;  and  the 
premises  were  afterwards  sold  on  special  execution  issued  on 
said  judgment,  and  were  bought  in  by  defendant,  and  she 
has  since  obtained  a  sheriff's  deed  thereto  under  the  sale. 
Plaintiff's  judgment  was  rendered  in  April,  1880.  She 
alleges  in  her  petition  that  said  mortgage  from  Eli  Devore 
to  defendant  was  executed  without  consideration,  and  that 
the  transaction  of  giving  the  mortgage,  and  the  subsequent 
proceeding  for  its  foreclosure,  and  the  sale  and  purchase  by 
defendant  of  the  premises  under  the  proceeding,  was  in  pur- 
suance of  a  corrupt  and  fraudulent  combination  and  agree- 
ment between  the  parties  to  place  the  property  beyond  the 
reach  of  the  creditors  of  Eli  Devore,  and  prevent  them  from 
enforcing  collection  of  their  debts.  On  the  hearing  of  the 
case  the  circuit  court  entered  judgment  dismissing  the  peti- 
tion.    Plaintiff  appealed. 

J,  0.  Malcolm  and  L,  C.  Blanchard^  for  appellant. 

Bolton  c&  McCoi/j  for  appellee. 

Reed,  J. — Eli   Devore  claimed  to  have  paid  the  note  on 
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which  plaintiff's  judgment  was  rendered,  before  he  removed 
from  Oliio.  On  the  trial,  however,  he  was  not  able  to  estab- 
lish that  claim.  lie  knew  when  he  executed  the  mortgage 
to  defendent  that  the  note  was  in  the  hands  of  a  lawyer  in 
Mahaska  county  for  collection,  and  that  suit  had  been,  or'was 
about  to  be,  commenced  for  its  enforcement.  lie  had  no 
property,  except  the  real  estate  in  question,  out  of  which  the 
debt  could  be  made.  He  continued  to  occupy  and  use  the 
premises  after  the  execution  of  the  mortgage,  and  he 
remained  in  possession  after  the  execution  of  the  sheriff's 
deed  to  defendant.  Defendant  was  a  single  woman,  about 
thirty  years  old,  at  the  time  the  mortgage  was  given,  and  she 
is  the  daughter  of  Eli  Devore.  Slie  had  resided  during  all 
her  life  with  her  parents,  and  was  not  known  to  be  possessed 
of  any  means. 

There  is  no  controversy  as  to  the  facts  here  stated,  and,  if 
the  case  was  to  be  determined  upon  these  facts  alone,  there 
would  be  but  little  doubt,  we  think,  but  that  plaintiff  would 
be  entitled  to  the  relief  demanded.  The  fact  that  Devore 
regarded  the  claim  as  unjust,  and  felt  that  he  ought  not  to  be 
compelled  to  pay  it,  presented  a  strong  temptation  to  him  to 
attempt  to  defeat  its  collection  by  placing  his  property  beyond 
the  reach  of  the  processes  of  the  law;  and  the  circumstances 
attending  the  transaction,  if  considered  alone,  would  afford 
strong  presumptive  evidence  that  the  conveyance  was  made 
with  that  intent.  They  therefore  put  upon  defendant  the  burden 
of  overcoming  this  presumption,  and  of  proving  that  the  trans- 
action was  entered  into,  on  her  part  at  least,  in  good  faith, 
and  that  the  conversance  is  supported  by  a  valuable  consider- 
ation. 

Her  claim  is  that  her  father  was  indebted  to  her  for  ser- 
vices rendered  by  her  after  she  attained  her  majority,  and 
that  the  note  secured  by  the  mortgage  was  given  for  the 
amount  of  such  indebtedness.  That  an  indebtedness  arising 
i.i  this  manner  would  constitute  a  consideration  for  themort- 
g^^ge   is  not  questioned.      The   circumstances  immediately 
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attending  the  execution  of  the  mortgage  were  of  such  a 
character,  liowever,  as  to  demand  tlie  closest  scrutiny  of  the 
claim  that  it  was  supported  by  such  a  consideration. 

We  have  very  carefully  examined  the  evidence  contained 
in  the  record,  and  have  reached  the  conclusion  that  it  sus- 
tains the  claim  made  by  defendant. 

She  attained  her  majority  in  1S65,  and,  from  that  time 
until  after  the  execution  of  the  note  and  mortgage,  she  con- 
tinued to  live  with  her  parents.  She  was  boarded  and 
clothed  by  them  during  all  the  time,  and  she  assisted  in  the 
household  duties.  There  are  eight  children  in  the  family, 
and  she  is  the  oldest  of  the  number.  The  mother  was  in 
delicate  health,  and  was  often  confined  to  her  room  by  sick- 
ness. At  such  times  defendant  had  full  control  of  the  house- 
hold affairs.  She  also  nursed  the  mother  in  her  sickuesss, 
and  cared  for  the  younger  children.  The  other  children,  as 
they  attained  their  majority,  went  out  into  the  world 
to  do  for  themselves,  but  she  remained.  Her  services  were 
doubtless  valuable,  and  often  indispensable.  Notwithstand- 
ing the  value  and  character  of  her  services,  however,  as  she 
was  a  member  of  the  family  when  she  rendered  them,  and 
was  receiving  a  support  from  her  parents,  the  law  will  not 
imply  a  promise  by  them  to  pay  any  consideration  for  them 
in  addition  to  the  support  given,  {Scully  v.  Scully's  Ea^^Xj  28 
Iowa,  548;  Smith  v.  Johnson^  45  Id.,  308;)  and,  if  the  ser- 
vices was  rendered  without  any  express  promise  by  her 
father  to  pay  for  them,  his  subsequent  agreement  to  pay  for 
them  would  be  unsupported  by  any  legal  consideration,  (^ZZ«» 
V.  Bryson,  67  Id.,  591.) 

Defendant  and  her  parents  were  examined  as  witnesses, 
and  they  all  testified  that,  when  she  attained  her  majority, 
her  father  requested  her  to  remain  with  the  famil3%  and 
assist  in  the  household  duties,  and  in  the  care  of  the  younger 
children,  and  promised  to  pay  her  for  her  services;  also  that 
some  years  after  that  there  was  an  accounting  between  her 
a!id  her  father,  and  that  he  then  gave  her  his  promissory 
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note  for  the  amount  found  due  her,  and  that  this  note  was 
surrendered  when  the  note  in  suit  on  which  she  obtained  the 
judgment  was  given,  and  that  the  debt  evidenced  by  it  con- 
stituted the  greater  part  of  the  consideration  of  that  note. 
This  testimony  is  entirely  uncontradicted.  There  are  some 
discrepancies,  it  is  true,  in  the  testimony  as  to  the  time  when 
the  original  agreement  was  entered  into,  and  as  to  the  com- 
pensation which  defendant's  father  was  to  pay  her  for  her 
services.  It  leaves  no  doubt  in  our  minds,  however,  that  the 
services  were  rendered  under  an  agreement  between  the 
parties  that  defendant  should  be  paid  for  them.  The  con- 
trary conclusion  could  be  reached  only  by  discrediting 
entirely  the  testimony  of  these  witnesses.  But  we  are  not 
at  liberty  to  do  that.  The  presumption  is  that  they  have 
told  the  truth  with  reference  to  the  matters  to  which  their 
testimony  relates.  These  stories  are  neither  incredible  nor 
unreasonable,  and,  in  the  absence  of  contradictory  evidence,  we 
are  bound  to  accept  these  statements  as  true.  The  debt, 
then,  which  was  secured  by  the  mortgage,  was  valid,  and  con- 
stituted a  valid  consideration  for  the  mortgage. 

The  existence  of  a  valid  pre-existing  indebtedness  consti- 
tutes a  consideration  for  a  mortgage,  as  against  the  mortgagor 
and  all  other  parties  who  had  no  equitable  interest  in  the 
property  at  the  time  of  its  execution.     Meyer  v.  Evans^  66 

Iowa,  1T9. 

Affibmed. 


Johnson  v.  Barnes. 


Husband  and  Wife:  abandonmknt  bt  husband:  bttpport  of 
CHILD  BT  wipe:  rkcovery  FR03J  uu-iBAND.  Where  a  husband  with- 
oat  cause  abandons  hx^  wife  and  child,  and  the  wife  alone  supports  the 
child,  she  cannot  recover  th'^refor  in  an  action  ajjainat  the  husband, 
sine?,  under  the  statutes  of  this  state,  (CvJe,  §  2214,)  the  support  of 
children  is  charar^d  upon  their  parants  j  )intly  and  severally. 
Vol.  LXIX— 41 


09  641 
79  153 
79  160 

09  (V4t 
82  298 
«9  641 
105  97S 

61)  641 
124  498 

1 

_) 

1 
4 

1  09  64 
fl33  17 

Digitized  by 


Google 


642  SUPREME  COURT  OF  IOWA, 

Johnson  y.  Barnes. 

Appeal  from  Boone  Circuit  Court, 

Friday,  October  22. 

AoTiox  AT  LAW.  A  demurrer  to  the  petition  was  bqb* 
tained,  and  the  plaintiff  appeals. 

Cole^  Mo  Vey  c&  Clark,  for  appellant. 

F.  E.  Wehh,  for  appellee. 

Sebvers,  J. — The  petition  states  that  in  1867  the  plaintiff 
and  defendant  were  living  together  as  husband  and  wife,  and 
that  they  had  one  child  born  in  1865;  that  in  1867  the 
defendant,  without  cause,  abandoned  the  plaintiff  and  their 
said  child,  left  them  without  any  means  of  support,  and  con- 
cealed his  place  of  residence  from  the  plaintiff,  who  there- 
after, until  1883,  supported,  clothed  and  educated  said  child, 
which  was  reasonably  worth  $200  per  year,  and  that  during 
said  period  the  plaintiff  supported  herself  by  her  own  labor, 
and  that  the  defendant  was  abundantly  able  to  support  or 
contribute  to  the  support  of  his  child;  that  prior  to  the  com- 
mencement of  this  action  the  plaintiff  procured  a  divorce 
from  her  said  husband,  and,  by  reason  of  the  defendant's  fail- 
ure to  support  said  child,  the  plaintiff  asks  judgment  for 
$3,000.  The  defendant  demurred  to  the  petition  on  the 
ground,  among  others,  that  a  right  to  recover  did  not  exist. 
It  will  be  observed  that  it  does  not  distinctly  appear  that 
marital  relations  existed  between  the  parties  at  the  time  the 
plaintiff  clothed  and  supported  the  child,  but  we  think  this, 
under  the  averments  of  the  petition,  must  be  assumed.  As 
there  was  no  promise,  the  question  to  be  determined  is 
whether  one  can  be  inferred  in  favor  of  a  w*fe  who  supports 
her  child,  as  against  her  husband  who  has  without  cause 
abandoned  her  and  his  child.  The  obligation  of  parents  to 
support  their  children  at  common  law  is  somewhat  uncertain, 
ill  dedued  and  doubtful.     Indeed,  it  has  been  said  that  there 
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is  no  such  obligation.  Mortimore  v.  Wrighty  6  Mees.  &  W., 
488.  But  we  are  not  prepared  to  say  that  this  rule  has  been 
adopted  in  this  country,  and  it  should  be  conceded,  we  think, 
that,  independent  of  any  statute,  parents  are  bound  to  con- 
tribute to  the  support  of  their  minor  children,  and  that  such 
obligation  rests  mainly  on  the  father,  in  the  absence  of  a 
statute,  if  of  sufficient  ability;  and  that,  in  favor  of  a  third 
person  who  supports  the  child,  a  promise  to  pay  may  and 
should  be  inferred  on  the  ground  of  the  legal  duty  imposed. 

Counsel  for  the  appellant  have  cited  several  authorities  in 
which,  as  we  understand,  this  doctrine  is  announced.  2  Kent. 
Comm.,  192,  193;  Schouler,  Dom.  Rel.,  §§  236,  237;  Rey- 
nolds v.  SweetseTy  15  Gray,  78;  Cowls  v.  Cowls,  8  Gilman, 
435;  Bazeley  v.  FordeVy  L.  R.  3  Q.  B.,  559;  Tomhins  v. 
TomkhiSy  11  N.  J.  Eq.,  (3  Stock.,)  512.  But  in  none  of 
these  cases  was  such  a  promise  inferred  in  favor  of  a  wife, 
except  that  in  one  or  more  of  them  a  father  was  compelled 
to  contribute  to  the  support  of  his  child  in  an  action  brought 
7>y  the  mother  in  equity  in  did  of,  or  growing  out  of,  an 
action  for  a  divorce.  Stanton  v.  Wilsony  3  Day,  37,  possi- 
bly goes  one  step  further.  In  that  case  there  had  been  a 
divorce  by  the  general  assembly,  and  the  wife  was  constitu- 
ted sole  guardian  of  two  of  the  children,  and  the  husband 
ordered  to  pay  her  a  certain  sum  of  money  in  lieu  of  dower, 
which  was  paid.  Afterwards  an  action  was  brought  by  the 
divorced  wife  against  her  husband  to  recover  for  the  support 
of  the  children,  furnished  by  her,  and  it  was  held  she  could 
do  so. 

There  is  a  clear  distinction  between  this  and  that  case.  In 
the  latter  the  recovery  was  for  the  support  of  the  children 
after  the  marital  relation  ceased,  on  the  ground  that,  not- 
withstanding the  divorce,  the  obligation  on  the  father  to 
support  his  children  continued  to  exist.  It  is  proper  to  say, 
also,  that  we  understand  the  liability  of  the  father,  under 
substantially  the  same  state  of  facts,  was  denied  in  Hancock 
V,  Merricky  10  Gush.,  41. 
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As  we  understand,  the  rule  that  the  father  is  primarily 
liable  for  the  support  of  his  infant  children  is  based  on  the 
ground  that  the  personal  property  of  the  wife  and  mother, 
in  the  absence  of  a  statute,  upon  the  marriage  became  abso- 
lutely his.  The  reason  upon  Which  this  rule  is  based  has 
ceased  to  exist  in  this  state,  and  a  married  woman  may  acquire 
and  hold  property,  both  real  and  personal,  in  the  same  man- 
ner as  her  husband  can,  and  the  same  may  be  held  by  her 
exempt  from  the  debts  of  her  husband.  Code,  §§  2202, 
2203,  2206,  2211.  This  being  so,  it  may  be  doubtful  whether 
this  rule  should  have  force  and  effect  in  this  state.  Especially 
is  this  so  when  the  following  statute  is  taken  into  considera- 
tion. "  The  expenses  of  the  family,  and  the  education  of  the 
children,  are  chargeable  upon  the  property  of  both  husband 
and  wife,  or  of  either  of  them,  and  in  relation  thereto  they 
may  be  sued  jointly  or  separately."  Code,  §  2214.  It  is 
perfectly  clear  that  any  third  person,  under  this  statute,  who 
should  furnish  necessaries  for  the  support  of  the  family  and 
children,  and  who  was  entitled  to  resover,  could  maintain  an 
action  in  the  first  instance  against  the  wife  alone,  and  it  would 
make  no  difference  whether  they  were  living  together  or  sep- 
arate. Nor  does  it  seem  to  be  material,  if  the  parties  were 
living  separate,  with  which  parent  the  children  were  living, 
for  both,  jointly  or  separately,  are  made  liable  at  legist  for 
the  education  of  the  children.  This  statute  has  application, 
we  think,  to  both  third  persons  and  to  the  husband  and  wife; 
for,  there  being  no  exception,  ita  application  must  be  general, 
and  to  all  persons  under  the  statute  the  legal  duty  is  cast 
equally  on  both  parents  to  support  their  children.  When 
such  duty  is  performed  by  one,  we  do  not  think  a  promise 
can  be  inferred  or  implied  that  the  other  shall  reimburse  the 
one  who  furnished  the  support.  If  it  can  be,  to  what  extent 
shall  the  contribution  be  made,  on  equitable  principles,  accord- 
ing to  the  property  of  each,  and  the  varying  circumstances 
of  each  particular  case?  We  do  not  think  such  inquiries 
can  or  should  be  entered  Into,  but  that,  under  the  statute, 
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both  parents  are  bound  to  contribute  to  the  support  of  the 
children,  and  that,  when  one  does  so,  a  promise  to  pay  in  favor 
of  one,  and  against  the  other,  cannot  be  implied.  To  some 
extent,  at  least,  the  foregoing  views  are  supported  by  Court- 
right  V.  Courtrighty  58  Iowa,  57,  and  Patterson  v.  Hill^  61 
Id.,  635. 

Affirmed. 


I  8d    645 
,106    236 

The  ^tna  Life  Ins.  Co.  v.  Bishop  et  al.  I »    ^ 

1141      262 

L  Mortgage:  prior  mobtqagb  not  indexed,  but  becitrd  in 
mobtgagor's  deed:  notice:  priority.  One  who  claims  a  title  or 
right  in  real  estate  under  another  mast  be  presumed  to  have  knowledge 
of  the  recitals  in  a  conveyance  to  his  immediate  giuntor.  (See  opinion 
for  authorities.)  Accordingly,  one  who  takes  a  mortgage  from  another, 
whose  deed  recites  the  existence  of  a  prior  mortgaare,  is  thereby  charged 
with  constructive  notice  of  such  prior  mortgage,  though  it  is  not  indexed 
on  the  records,  and  his  lien  will  be  subject  thereto. 

2.  Fractioe  on  Appeal:  several  hearings:  certifying  evidence. 
Where  there  were  separate  hearings  as  to  several  defenda^its  in  an 
equity  case,  but  the  same  evidence  was  used  on  each  hearing,  it  was  not 
Becessary,  where  that  fact  was  made  to  appear,  on  an  appeal  by  the 
several  defendants,  to  have  the  evidence  certiBed  and  set  out  in  the 
record  more  than  once,  in  order  to  secure  a  trial  de  novo  as  to  each  of 
them. 

Appeal  from  Wan^en  Circuit  Court. 

Fridatt,  October   22. 

Action  to  foreclose  a  mortgage.  Certain  junior  Hen  hold- 
ers, as  the  plaintiff  claimed,  were  made  defendants.  The 
conrt  found  and  determined  that  plaintiff 's  mortgage  was  the 
junior  lien,  and  it  appeals. 

Creighton  cfe  Hays  and  Ayres  Bros.^  for  appellant. 

A,  H,  Denman^  for  appellee. 

Sbevers,  J. — On  the  seventeenth  day  of  September,  1877 
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one  Lake  executed  the  mortgage  sought  to  be  foreclosed  to 
the  plaintiff,  which  mortgage  was  filed  for  record  on  the 
same  day,  and  duly  recorded.  In  1878,  Lake  conveyed  to 
one  Gray,  and  the  conveyance  contains  this  statement:  "Subject 
to  a  mortgage  lien  of  five  hundred  dollars,  and  interest  from 
January  1,  1878,  payable  annually,  and  due  in  five  years 
from  that  date,  to  the  ^tna  Insurance  Company."  Gray 
conveyed  to  Griffin,  and  the  conveyance  contains  a  like  state- 
ment; and  Griffin  to  Yensmaster,  which  deed  contained  a 
like  stipulation.  In  1879,  Yensmaster  conveyed  to  Mary  A. 
"Williams,  and  the  conveyance  contains  this  stipulation: 
"Subject  to  a  mortgage  lien  of  five  hundred  dollars,  and 
interest  from  January  1,  1879,  , payable  annually,  and  due 
five  years  from  date,  to  the  JEtna  Insurance  Company,  which 
mortgage  the  said  Mary  A.  Williams  assumes."  All  of  the 
foregoing  conveyances  subsequent  to  the  mortgage  were  duly 
recorded  about  the  time  they  were  executed,  and  prior  to  the 
execution  of  the  mortgages  under  which  the  defendants  claim, 
which  were  executed  by  the  said  Mary  Williams  and  her 
husband,  and  were  all  duly  entered  in  the  index  book,  and 
recorded  prior  to  1881,  when  the  plaintiff's  mortgage  was  so 
entered  in  the  index  book.  The  plaintiff  claims  that  the 
defendants  had  notice  of  the  plaintiff's  mortgage  from  the 
several  conveyances  under  which  they  claim,  and  that  they 
are  bound  by  the  knowledge  thus  obtained,  or  which  they 
might  have  obtained.  The  defendants  deny  all  knowledge  of 
the  mortgage,  and  the  question  is  whether  the  lien  of  the 
plaintiff  or  that  of  defendants  has  priority. 

I.  The  conveyance  to  Mrs.  Williams,  who  executed  the 
mortgage  under  which  the  defendants  claim,  contains  a  state- 
ment that  a  prior  mort^affe  on  the  real  estate 
prior  mopt.  had  been  executed  to  the  plaintiff.  If  the  defend- 
reciteA  in*'  ^"^®  ^^^  ®®®°  Quoh  deed  before  taking  their  mort- 
deedf^nouce:  g^g^^,  they  would  Undoubtedly  be  bound  by  the 
prior  ty.  knowledge  thus  obtained.  Were  they  bound  to 
know  of  such  recital?    They  claim  under  Mrs.  Williams,  and 
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we  think  they  are  presumed  or  are  bound  to  know  of  recitals 
in  the  conveyance  to  her  which  affect  the  title.  It  cannot 
be  that  it  is  necessary  to  show  that  the  defendants  saw  the 
deed  to  Mrs.  Williams.  Certainly  the  defendants  were  put 
on  inquiry  as  to  the  conveyance  and  title  under  which  Mrs. 
"Williams  held.  Notice  is  either  knowledge,  or  having  the 
means  of  knowledge,  although  such  means  may  not  be  used. 
Anv  one  who  claims  a  title  or  riffht  under  another  must  be 
presumed  to  have  knowledge  of  the  recitals  in  a  conveyance 
to  his  immediate  grantor,  and  that  is  as  far  as  we  are  re- 
quired to  go  in  this  case.  A  person  may  not  in  fact  know 
of  recitals  in  a  conveyance  to  himself,,  yet  he  is  bound  by 
them,  for  he  had  the  means  of  knowledge;  and  so  here,  the 
defendants  may  not  in  fact  have  known  of  the  recitals  in  the 
conveyance  to  Mrs.  Williams,  and  yet  they  must  be  pre- 
sumed to  have  known  of  the  conveyance  to  her  under  which 
they  claim,  and  thus  it  is  brought  home  to  them  that  they 
had  the  means  of  knowledge,  and  therefore  had  notice  of  >  the 
plaintiff's  mortgage.  We  understand  that  the  question  under 
consideration  has  been  determined  by  this  court,  and  that 
such  rule,  to  say  the  least,  is  sustained  by  the  decided  weight 
of  authority.  State  v,  Shaw,  28  Iowa,  67;  Sail  v.  Orvis, 
35  Id.,  366;  Baker  v.  Mather,  25  Mich.,  51;  Reeder  v, 
Barry  4  Ohio,  446;  Bell  v.  Twilight,  22  K  H.,500;  Brush 
V.  Ware,  15  Pet.,  93;  White  v.  Foster,  102  Mass.,  375; 
Oliver  v.  Piatt,  3  How.,  332.  The  court  erred  in  holding 
that  the  defendants  held  the  superior  lien. 

II.  The  case  came  on  to  be  heard  as  to  all  the  defendants, 
and  the  court  determined  that  the  mortgage  given  to  WiU 
2.  PRACTicB  liamson  and  Bishop  was  void,  and  from  this 
several  hear-    juda:ment  no  appeal  has  been  taken.      The  court 

logs :  certify-  *!.      ®  ,  ,^    ,  ,  *       i-, 

ing  evidence,  further  decreed  that  the  mortgage  to  A.  O. 
Bishop  was  sup^Vior  to  the  plaintiff's,  and  a  decree  by 
default  was  rendered  against  the  defendant  Phillips.  Tliis 
default  was  set  aside,  and  the  case  came  on  for  hearing  as 
between  the  plaintiff  and  Phillips,   and  the  plaintiff  **intro- 
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duced  the  same  evidence  that  was  introduced  on  the  hearing 
of  this  case  on  the  cross  petition  of  Williamson  and  Bishop 
and  A.  C.  Bishop,  and  the  decree  entered  thereon  as  herein- 
before set  out."  The  appellees,  and  especially  Phillips, 
insist  that  there  is  no  evidence  in  the  record  which  will 
entitle  the  plaintiff  to  a  trial  anew  in  this  court.  The  evi- 
dence introduced  at  the  first  hearing  is  all  properly  certified, 
and  is  set  forth  in  the  record,  and  the  same  evidence  was 
introduced  at  the  second  hearing.  There  was  no  necessity 
to  have  the  evidence  twice  certified  to  and  identified,  or  to 
print  it  a  second  time  in  the  record. 

The  decree  of  the  circuit  court  must  be  reversed,  and  thQ 
case  remanded  to  the  court  to  enter  a  decree  in  accordance 
with  this  opinion,  or  the  plaintiff  may  have  a  deci-ee  in  this 
court  if  it  so  elects. 

Seyebsed. 


ToBiN  &  Neaky  v.  Hartshorn. 

Taxes  in  Aid  of  Bailroads:  delay  in  payment:  penalttbs: 
interest:  effect  of  repeal  of  statute.  For  the  failure  to  pay  a 
tax  voted  in  aid  of  a  railroad,  under  chapter  123,  Laws  of  1876,  the 
penalties  provided  by  §  866  of  the  Code  were  incurred;  but,  as  the  stat- 
ute first  named  was  repealed  l>y  chapter  159,  Laws  of  1884,  which  took 
effect  April  9, 1884,  the  penalties  then  ceased  to  accrue,  although  those 
which  had  accrued  were  not  affected  by  the  repeal  of  the  statute.  (Code, 
§  45,  par.  1.)  And,  as  the  penalty  for  the  month  of  April,  1884.  had 
accrued  when  the  statute  wa-?  repealed,  and  was  payable  May  1st  fol- 
lowing, the  amount  ibr  which  the  tax-payer  was  thereafter  liable  was 
the  sum  of  the  taxes  and  accrued  penalties,  with  interest  thereon  at  six 
per  cent  per  annum  from  May  1,  1884. 

:  :  :  repkal  of  statute :   vested  rights.    The 

penalty  provided  to  enforce  the  payment  of  a  tax  in  aid  of  a  railroad, 
under  chapter  12^3,  Laws  of  1876,  was  but  a  remedy,  in  which  the  cor- 
poration had  no  vested  right,  except  so  far  as  the  penalty  had  ahready 
accrued,  and  it  was  in  the  power  of  the  legislature  to  cut  off  its  further 
operatio.1.  as  to  a  tax  alrja  ly  voted,  by  repealing  the  statute. 
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3.  :  :    :  five  pek  cent  limit.     Penalties  imposed 

for  the  non-payment  of  tajces  in  aid  of  railroads,  under  the  provisions  of 
chapter  123,  Laws  of  1876,  cannot  be  avoided  on  the  ground  that  the 
tax  and  penalty  together  exceed  the  five  per  cent  limit  fixed  by  the  same 
statute. 

Appeal  fi'om  Palo  Alto  District  Court, 

Fbiday,  October   22. 

This  is  an  agreed  case.  Tlie  relief  sought  by  plaintiffs  is 
a  decree  declaring  that  the  poualties  and  interest  upon  a  five 
per  cent  railroad  tax  be  canceled  and  set  aside.  By  the 
decree  of  the  court  below  it  is  held  that  a  part  of  the  penal- 
ties cannot  be  collected.  Both  parties  appeal.  The  defend- 
ants first  perfected  their  appeal,  and  are  therefore  designated 
as  appellants. 

Soperj  Crawford  <&  Carr  and  JS.  K.  Tracy ^  for  appellants. 

Harrison  db  Jenswoldy  for  appellees. 

Beck,  J. — I.  The  agreed  statement  of  facts,  so  far  as  it 
need  be  stated,  is  in  the  following  language:  "That  the 
plaintiffs  are  residents  of  the  township  of  Emmetsburg,  in 
Palo  Alto  county,  Iowa,  and  at  the  dates  hereinafter  men- 
tioned were  a  firm  composed  of  T.  H.  Tobin  and  J.  F.  Neary ; 
and  in  the  year  1881  said  firm  was  the  owner  of  lot  No. 
eleven,  (11)  in  block  No.  26,  in  Emmetsburg,  Iowa,  and  of 
the  stock  of  goods  in  the  store  building  thereon,  which  were 
subject  to  taxation  for  the  year  1881,  at  the  assessed  value 
of  $2,800;  that  E.  J.  Hartshorn  is  the  treasurer  of  Palo 
Alto  county,  Iowa;  that  the  Cedar  Rapids,  Iowa  Falls  and 
Northwestern  Kailroad  Company  is  a  corporation  organized 
under  the  laws  of  the  state  of  Iowa;  that  in  the  year  1881 
a  five  per  cent  tax  was  voted  and  levied  upon  all  the  taxable 
property  in  said  township  of  Emmetsburg,  Palo  Alto  county, 
Iowa,  to  aid  in  the  construction  of  said  Cedar  Rapids,  Iowa 
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Falls  &  Northwestern  Kailway,  which  became  payable  on 
the  second  day  of  January,  1882;  that  plaintiffs,  with  others, 
enjoined  the  collection  thereof  by  temporary  injunction;  that 
in  the  case  of  Chicago^  M.  cfe  St,  P.  Wy  Co.  t\  Shea^  deter- 
mined by  the  supreme  court  of  Iowa  on  the  fifteenth  day  of 
Dec.ember,  1885,  and  published  in  67  Iowa,  728,  to  which 
reference  is  here  made,  it  was  determined  that  said  five  per 
cent  tax  was  valid  and  collectible;  that,  by  stipulation  of 
the  parties,  the  plaintiff's  said  suit  was  made  to  abide  the 
decision  of  said  cause  in  said  court;  that*said  five  per  cent 
tax  upon  said  property,  amounting  to  $140,  was  placed  upon 
the  tax-list  of  Palo  Alto  county,  Iowa,  for  the  year  1881, 
and  the  same  placed  in  the  hands  of  said  treasurer  of  said 
county  for  collection;  that  no  part  of  said  five  per  cent  tax, 
nor  any  penalties  nor  interest  thereon,  has  been  paid  and 
received  by  the  treasurer  of  said  Palo  Alto  county,  Iowa; 
but  that  on  the  twenty-fourth  day  of  February,  1886,  the 
said  Tobin  &  Neary  duly  tendered  and  offered  to  pay  to  said 
treasurer  of  Palo  Alto  county,  Iowa,  the  said  five  per  cent 
tax,  to- wit,  the  said  sum  of  $140,  and  also  interest  upon  said 
sum  of  $140  at  the  rate  of  six  per  cent  per  annum,  from  and 
including  the  first  day  of  February,  1882,  to  and  including 
said  twenty-fourth  day  of  February,  1886,  which  the  said 
county  treasurer  then  and  there  refused  to  accept  and  receive, 
the  said  county  treasurer  claiming  and  demanding,  in 
addition  to  the  said  five  per  cent  taxes,  the  full  amount 
of  the  penalties  named  in  section  866  of  the  Code  of  Iowa, 
and  refusing  to  accept  or  receive  anything  less  than  the  lull 
amount  of  the  said  five  per  cent  taxes,  together  with  the 
further  sum  of  135  per  cent  penalties  thereon,  and  added 
thereto,  which  said  penalties,  over  and  above  the  sum  of  six 
per  cent  per  annum  upon  said  five  per  cent  taxes  from  and 
including  the  first  day  of  February,  1882,  to  and  including 
the  twenty-fourth  of  February,  1886,  the  said  Tobin  & 
Neary  then  and  there  refused  to  pay;  and  said  treasurer  is 
proceeding  to  collect  said  five  per  cent  taxes,  together  with 
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penalties  thereon,  as  provided  by  section  866  of  the  Code  of 
Iowa." 

The  court  below  determined,  and  so  decreed,  that  there  is 
due  and  collectible  upon  the  tax,  the  penalty,  as  provided  by 
Code,  §  866,  from  the  date  the  tax  became  delinquent  up  to 
the  first  day  of  May,  1884,  in  whole  amounting  to  sixty-nine 
per  centum  of  the  original  tax,  and  interest  upon  the  tax  and 
penalty  at  the  rate  of  six  per  centum  per  annum,  from  May 
12,  1884,  to  the  date  of  the  judgment.  All  other  penalties 
and  interest  were  canceled  and  set  aside. 

II.  The  tax  in  controversy  was  voted  and  levied  under 
chapter  123,  Laws  1876.     This  statute  was  repealed  by  chap- 
ter 159,  Laws  1884,  §  1.     There  is  no  provision 

aid  of  rail-  m  the  last  statute  preserving  rights  accrued 
penait?es"Sii-  ""^®^  ^^^  Statute  repealed.  Counsel  for  plaint- 
of^pe^'^S?  iff  insist  that  by  the  repeal  of  the  statute  all 
statute.  authority  for  the  collection  of  the  tax,  or  any 

part  of  it,  is  taken  away.  But  Code,  §  45,  par.  1,  declares 
that  "the  repeal  of  a  statute*  does  not  revive  a  statute  pre- 
viously  repealed,  nor  affect  any  right  which  has  accrued,  any 
duty  imposed,  any  penalty  incurred,  or  any  proceeding  com- 
menced, under  and  by  virtue  of  the  statute  repealed."  The 
duty  to  pay  the  tax  had  been  imposed,  and  the  right  to  col- 
lect and  receive  it  had  accrued,  and  the  penalty  upon  the  tax 
had  been  incurred,  when  the  repealing  act  was  passed. 
These  rights  and  duties  were  excepted  from  the  operation  of 
that  act  by  this  provision,  which  has  the  same  effect  as  a  sav- 
ing clause  in  a  repealing  act  intended  to  except  them  would 
have  had.  Cedar  Rapids  iS:  M.  B^y  Co.  v.  Carroll  Co,y  41 
Iowa,  153;  CUt/  of  Burlington,  v.  Burlington  i&  M.  H.  R'y 
Co.y  Id.,  134;  Bartruff  v.  Remey^  15  Id.,  257.  We  con- 
clude, therefore,  that  the  tax,  and  the  penalty  thereon,  due  at 
the  time  of  the  repeal  of  the  statute  authorizing  the  tax, 
may  be  collected. 

III.  Counsel  for  defendant  insist  that,  as  the  penalty 
became  a  part  of  the  tax,  the  right  of  defendant  thereto  was 
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^ vested,  and  could  not  be  taken  away  by  legisla- 

ofltatiul'^^^  tion.  This  proposition  is  true  as  to  the  penal- 
vested  rights,  ^jgg  incurred,  and  which  were  due  at  the  time  of 
the  repeal.  But  the  beneficiary  of  the  ttfix  had  no  vested 
right  in  penalties  which  might  have  accrued  had  there  been 
no  repeal  of  the  statute  authorizing  the  penalties  upon  taxes 
in  aid  of  railroads,  and  the  enactment  of  a  provision  taking 
away  the  penalties  for  the  non-payment  of  such  taxes.  Laws 
1884,  ch.  194.  As  defendant  had  no  vested  right  in  the  pen- 
alty because  it  had  not  accrued,  it  was  competent  for  the 
legislature  to  repeal  the  statute  authorizing  it.  While  the 
penalty,  when  it  accrued,  became  a  part  of  the  consideration 
inducing  the  corporation  to  build  the  railroad,  it  pertained 
to  the  remedy  of  the  corporation ;  being  the  means  to  hasten 
or  enforce  the  payment  of  the  tax.  See  City  of  Burlington 
V.  Burlington  cfe  M.  R.  R^y  Co.^  41  Iowa,  134.  It  was 
therefore  within  the  power  of  the  legislature  to  take  it  away. 

IV.  Counsel  for  defendants  insist  that,  as  chapter  194  of 
the  Laws  of  1884,  did  not,  by  its  terms,  take  effect  until  the 
second  Tuesday  of  November,  1884,  the  penalties  were  not 
taken  away,  for  the  reason  that  the  penalties  provided  by 
the  substitute  could  not  have  applied  to  taxes  bearing  pen- 
alties under  the  statute  which  was  in  force  until  November. 
This  is  counsel's  position,  as  we  understand  it.  But,  what- 
ever it  may  be,  it  is  not  sound,  for  the  reason  that  penalties 
upon  five  per  cent  railroad  taxes  were  not  imposed  by  the 
statute  repealed  by  chapter  194,  Laws  1884,  but  by  chapter 
123,  Laws  1876,  which  was  repealed  by  chapter  159,  Laws 
1884,  which  took  eftect  April  9,  1884. 

V.  Counsel  for  plaintiff  insist  that,  as  the  statute  author- 
izing the  vote  and  levy  of  the  tax  limited  the  amount  to  five 

.  .  per  centum  upon  the  assessed  value  of  the  prop- 


fii 


ercent^^      erty   of  the   tax-payer,    it  cannot   be   increased 
imit.  beyond   that  per  centum  by  penalties.     As  we 

have  said,  the  penalty  pertains  to  the  remedy,  and  is  no  part 
of  the  tax  when  it  is  levied,  but,  when   incurred,  it  may 
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become  a  part  thereof  as  to  its  collection  and  appropriation. 
It  possesses  the  character  and  nature  of  interest  in  this 
regard.  No  more  than  five  per  centum  was  voted  and  levied, 
and  no  claim  or  obligation  arose  as  to  any  greater  sura  until 
default  in  payment.  It  then  became  due  and  payable  with 
the  tax,  and  as  an  incident  thereof.  Besides,  as  the  law 
authorized  the  penalty,  the  vote  and  levy  were  made  in  con- 
templation thereof.  The  statute,  in  authorizing  the  tax, 
contemplated  that  it  would  be  voted  and  levied  subject  to 
the  provision  that  penalties  would  be  incurred  upon  the 
default  of  payment  thereof.     Laws  1876,  ch.  123,  §  2. 

VI.     The  same  counsel  object  to  the  allowance  of  interest 
after  May  1,  1884.     The  penalties  ceased  then,  for  the  stat- 
8AMEA8N0.1    ^^^  repealing  tlic  pHor  statute  authorizing  pen- 
*"^*  alties  took  eifect  April  9th,  and  the  penalty  for 

that  month  had  been  incurred.  All  the  penalties  were  duo 
and  payable  May  1, 1884.  As  in  all  other  cases  where  money 
is  due  and  payable,  interest  follows.  The  court  below  there- 
fore rightly  included  interest  from  May  Ist  in  the  sum  due  to 
the  beneficiary  of  the  tax. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
case. 

The  judgment  of  the  district  court  is,  on  both  appeals, 

Affibmed. 


Mebbh^l  y.  EowE  et  al. 


1.  Fraotioe  on  Appeal:  trivl  db  novo:  manner  and  time  of  cer- 
TiFYTNa  EVIDENCE.  To  entitle  an  equity  case  to  be  heard  de  novo  in 
this  coart,  the  evidence  must  be  certified  by  the  judge  within  six  months 
from  the  rendition  of  the  decree;  and  the  rale  requires  that  the  written 
transcript  of  the  short-hand  notes  be  so  certified,  for  it  a' one,  and  not 
the  orif^inal  notes,  constitutes  the  evidence.  But  where  the  judge  in 
due  form  certifies  the  short-hand  notes  as  containing  all  the  evidence, 
and  the  reparter,  within  the  six  months,  file^  a  translation  thereof, 
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properly  certified  by  himself,  the  judge's  certificate  attached  to  the  notei 
may  be  regarded  as  so  connected  with  the  translation  as  to  answer  tiio 
purpose  of  the  statute. 

Appeal  from  Polk  Circuit  Court. 

Friday,  Octobeb  22. 

Action  in  equity  to  set  aside  a  judgment  and  for  other 
relief.  There  was  a  decree  for  the  plaintiflf.  The  defendant 
Gibbs  appeals. 

PareoTis^  Perry  dk  Sherman^  for  appellant. 

Wriffhty  Cummins  cfe  Wright^  for  appellee. 

Adams,  Oh.  J. — ^The  appellee  moves  to  strike  the  evidence 
from  the  files  on  the  ground  that  it  was  not  properly  certi- 
fied and  made  of  record  within  the  time  allowed.  The  fact 
appears  to  be  that  the  witnesses  were  examined  orally  in 
court,  and  their  testimony  was  taken  down  in  short-hand  by 
the  official  short-hand  reporter.  At  the  close  of  the  trial 
the  judge  attached  his  certificate  in  due  form  to  the  short- 
hand notes,  and  the  same  were  filed.  This  was  on  the  thir- 
teenth.day  of  May,  1885.  Notliing  more  appears  to  have 
been  done  towards  perfecting  the  record  until  January  1, 1886, 
when  the  short-hand  reporter  indorsed  upon  a  transcript  of 
his  notes  his  certificate  certifying  to  the  correctness  of  the 
transcript.  On  the  sixteenth  day  of  April,  1886,  a  little 
more  than  eleven  months  from  the  rendition  of  the  decree, 
the  short-hand  reporter's  transcript  of  the  notes  was  filed  in 
court. 

To  entitle  an  equity  case  to  be  heard  de  novo  in  this  court, 
the  evidence  must  be  certified  within  six  months  from  the 
rendition  of  the  decree.  In  the  case  at  bar  the  short-hand 
notes  were  certified  within  that  time,  but  the  transcript  of 
the  notes  was  not.  In  the  trial  of  equitable  actions  the  evi- 
dence must  be  taken  down  in  writing,  and  the  short-hand 
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notes  do  not  constitute  written  evidence.  Godfrey  v. 
JfcITean,  54.  Iowa,  127.  If,  however,  the  notes  taken  by 
order  of  court  are  afterwards  transcribed  by  the  short-hand 
reporter,  and  certified  to  by  the  reporter,  and  filed,  such 
transcript  shall  be  deemed  written  evidence.  Hoss  v.  Loomisy 
64  Iowa,  432.  The  rule  which  requires  the  evidence  to  be 
certified  within  six  months,  it  seems  to  us,  requires  that  the 
transcript  of  the  short-hand  notes  should  be  certified  within 
that  time,  because  it  alone  constitutes  the  written  evidence. 
In  Richards  v.  Lounesbury^  65  Iowa,  587,  the  court  said: 
"It  is  plain  that  the  certificate  of  the  judge,  who  cannot  read 
the  notes,  cannot  give  them  the  character  of  written  evidence 
in  the  case.  Evidence  taken  in  short-hand  can  only  become 
the  written  evidence  when  translated."  When  translated  and 
properly  certified  to  by  the  reporter,  and  filed,  the  judge's 
certificate,  attached  to  the  notes,  may  be  regarded  as  so  con- 
nected with  the  transcript  as  to  constitute,  with  the  report- 
er's certificate,  a  proper  certification  within  the  provision  of 
the  statute.  Boss  v,  Looinis^  above  cited.  But  the  certifi- 
cation is  not  to  be  deemed  complete  until  this  is  done,  or  at 
least  not  until  the  translation  is  made  and  the  reporter's  cer- 
tificate is  attached.  If  we  are  correct,  the  evidence  in  this 
case  cannot  be  deemed  to  have  been  certified  earlier  than  the 
first  of  January,  1886,  if,  indeed,  it  were  earlier  than  the  six- 
teenth of  April,  1886.  No  one  except  the  reporter  could 
know  sooner  than  that  what  was  to  be  regarded  as  the  writ- 
ten evidence  in  the  case  upon  which  it  was  to  be  tried  upon 
appeal  if  at  all,  and  we  think  that  the  appellee  was  entitled  to 
know  within  six  montlis  what  the  evidence  was.  In  a  case 
not  to  be  tried  de  novo  npon  written  evidence,  we  do  not  say 
that  the  rule  announced  would  have  any  application. 

In  our  opinion,  the  motion  to  strike   out  the  evidence 
Bhonld  be  sustained^  and  it  follows  that  the  case  must  be 

Dismissed. 


Digitized  by 


Google 


1  m 

«&6| 

\m 

I7l| 

(W 

6M 

105 

968 

1  69 

6B6| 

107 

674| 

69 

656 

112 

124 

6e 

656 

124 

_736;! 

69 

6fi6 

136 

344 

650  SUPEEME  COURT  OF  IOWA, 

Othmer  Bros.  ▼.  Clifton  &  Bishop  ct  al. 


Othmer  Bros.  v.  Clifton  &  Bishop  et  al. 

1.  Meohanio's  Lien  on  Churoh:  sub-contbactor:  form  of  state- 
ment: NOTrCE  TO  AND  PAYMENT  BY  TBUSTEEsi.      Plaintlfr?*,  aS  8ub-C0n- 

tractors,  filed  a  ht  itement  for  a  mechanic's  lien  for  work  and  materials 
done  and  furnished  in  building  a  church,  which  statement  did  nob  show 
when  the  several  it^ms  were  done  or  furnished,  but  showed  that  the  con- 
tract was  entered  into  November  ir>,  1884.  and  that  the  List  work  was 
done  and  material  fumi'<hed  June  G,  18S5.  Notice  of  the  claim  for  a 
lien  was  not  serve  I  untilJaly  1, 1SS5,  but  June  9,  18H5,  the  church  was 
owing  the  principal  contractors  more  than  enough  to  pay  plaintiffs' 
claim,  and  one  of  th?  tru'^te^s  knew  the  last  of  May  that  plaintiffs 
were  working  on  the  church.  June  9,  18?">,  the  trustees  paid  out  to 
other  sub-contractors,  who  might  have  established  liens,  but  did  not,  all 
of  the  contract  price  yet  remaining  in  iheir  hands.     Held — 

(1)  That,  as  a;;ain8t  (he  church,  the  statement  for  the  lien  was  suf- 
ficiently definite. 

(2)  That  the  church  was  charged  with  such  actual  notice  of  plaintiffs' 
claim  as  to  oblis^e  it  to  withhold  from  the  principal  conti-actors  suf- 
ficient money  to  pay  it.  {Gilchrist  r.  Audt^raon,  50  Iowa,  274; 
Fay  V.  Orison,  60  Id.,  136.) 

(3)  That  it  was  not  justified  in  paying  the  mon-^y  toother  sub-con- 
tractors, even  though  it  was  done  according  to  a  previous  under- 
standing with  them ;  but  it  should  have  waited  until  all  liens  were 
filed,  and  then  paid  them  in  the  order  of  their  priori  ty. 

Appeal  from  Keolcuh  CirciiU  Court. 

Friday,  October  22. 

Action  to  establish  a  mechanic's  lien.  The  plaintiffs' 
show  by  their  petition,  that,  under  a  contract  with  the 
defendants  Clifton  &  Bishop,  they  furnished  material  and 
performed  labor  in  painting  a  church  building,  which  they 
aver  belonged  to  the  White  Oak  U.  P.  Church.  By  -'U.  P. 
Churcli"  we  presume  that  they  mean  ''United  Presbyterian 
Church,"  as  we  find  it  so  designated  in  some  of  the  docu- 
ments attached  as  exhibits.  Clifton  &  Bishop  made  no 
defense.  The  United  Presbyterian  Church  appeared  and 
answered.     A    decree    was     rendered    against     Clifton    & 
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Bishop,  as  prayed,  but  the  plaintiffs'  petition  was 
dismissed,  as  against  the  church,  and  judgment  was 
rendered  in  its  favor  for  a  part  of  the  costs.  The  plaintiffs 
appeal. 

Mackey  A  Fonda^  for  appellants. 

C.  O.  Johnston  and  Sampson  <&  Brown^  for  appellees. 

Adams,  Ch.  J. — The  plaintiffs  seek  to  establish  a  lien  as 
sub-contractors  under  Clifton  &  Bishop.  The  defendant,  the 
United  Presbyterian  Church,  denies  that  the  plaintiffs  are 
entitled  to  a  lien,  for  the  reason,  as  it  alleges,  that  the  plaint- 
iffs filed  no  such  statement  or  account  as  the  statute  requires. 
It  is  not  denied  that  a  statement  was  filed,  but  it  is  con-  . 
tended  that  it  does  not  show  when  the  material  was  furnished 
or  the  labor  parformed.  That  it  is  necessary  that  it  should 
so  show  was  held  in  Valentine  v.  Uawson^  57  Iowa,  179. 
The  plaintiffs,  however,  contend  that  it  does  so  show,  and  we 
have  to  say  tliat  we  think  that  their  position  must  be  sus- 
tained. The  statement  shows  clearly  enough  that  the  last 
material  was  furnished,  and  the  last  work  was  done,  on  the 
sixth  day  of  June,  1885.  It  shows,  also,  that  the  contract, 
which  embraced  the  whole  materials  and  work,  was  entered 
into  on  the  fifteenth  day  of  November  previous.  There  may 
be  some  doubt  as  to  when  the  first  materials  wore  furnished 
and  first  work  was  done,  but  it  is  certain  that  it  was  between 
the  fifteenth  day  of  November,  1884,  and  the  sixth  day  of 
June,  1885.  That,  we  think,  is  sufficient  for  the  purposes 
of  this  case;  because  on  the  ninth  of  June,  1885,  the  church 
was  owing  the  contractors  more  than  enough  to  pay  the  plaint- 
iffs, and  it  should  have  withheld  enough  to  pay  them,  pro- 
vided it  had  notice,  as  we  think  it  had. 

The  written  notice  of  a  claim  for  a  lien  was,  it  is  true,  not 

served  until  July  1,  1885,  and  the  last  money  due  from  the 

church  appears  to  have  been  paid  out  June  9,  1885.     But, 

notwithstandino^  no  notice  had  been  served  when  that  pav- 

VoL.  LXIX— 42 
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meat  was  made,  the  church  was  not  justified,  if  it  had  knowl- 
edge of  the  plaintiffs'  labor  and  materials,  or  should  bo 
deemed  to  have  such  knowledge  by  reason  of  knowledge  of 
facts  which  should  have  put  it  upon  inquiry.  Gilchrist  v, 
Anderso7iy  59  Iowa,  274;  Fay  v.  Orison^  60  Id.,  136.  But 
one  of  the  trustees  of  the  church  admits  that  he  knew  the  last 
of  May,  1885,  that  the  plaintiffs  were  painting  the  church. 
This  settles  the  question  of  notice,  so  far  as  the  last  payment 
was  concerned. 

The  church  contends,  however,  that  no  lien  can  be  had  by 
plaintiffs  by  reason  of  any  money  wliich  it  owed  the  con- 
tractors after  such  notice,  because  what  it  paid  after  that  was 
riot  paid  to  the  contractors,  but  to  sub-contractors,  who  might 
have  established  a  lien  if  they  had  not  been  paid.  But  the 
fact  appears  to  be  that  those  sub-contractors  did  not  estab- 
lish a  lien,  and  the  plaintiffs  did.  The  church  should  have 
made  no  payment,  so  long  as  it  knew  tliat  there  were  sub- 
contractors who  might  establish  a  lien.  It  should  have 
waited  until  all  such  liens  were  filed,  and  then  discharged 
them  according  to  their -priority.  It  is  contended  by  the 
church  that  the  last  payment  was  made  by  it  in  accordance 
with  a  previous  understanding  with  the  sub-contractors  to 
whom  it  was  made.  But  such  previous  understanding  can- 
not stand  in  the  way  of  the  plaintiffs,  who  have  seen  fit  to 
rely  upon  the  lien  given  them  by  statute. 

"We  think  that  the  judgment  must  be 

Beversbd.  * 


69  \m 
-^-^,  Stevens  v.  The  Citizens'   Ins.  Co.  et  al. 


1.  Fire  Insurance:  waiver  op  notice  op  loss:  authority  of 
ADJUSTING  AGENT.  An  agent  oF  an  insurance  company,  who  Las  full 
authority  to  do  whatever  i8  necessary  in  the  adjustment  of  a  loss,  has 
authority  to  waive  a  provision  in  the  policy  that  the  assured  shall  f?ive 
immediate  notice  of  the  loss  in  writins:  to  the  company,  notwithstanding 
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the  policy  provides  that  ^he  company  shnll  not  be  bound  by  the  ads  or 
declarations  of  its  agents  not  contained  in  the  policy. 

2. :    PR0VI8I0K    AOAIN8T    OTHER    INSURANCE:    NOT    VIOLATED   BY 

EXISTENCE  OF  VOID  POLICY.  The  policy  in  question  provided:  "This 
policy  shall  become  void  *  *  ♦  if  the  assured  have,  or 
shall  hereafter  obtain,  any  other  policy  or  agreement  for  insurance, 
whether^valid  or  not,  on  the  property  above  mentioned,  or  any  part 
thereof/'  ^J^hat  the  provision  was  not  violated  by  the  existence,  at 
the  time  the  policy  in  question  was  issued,  of  another  policy,  which  had 
not  yet  expired  as  to  the  time  therein  named,  but  which  had  become 
absolutely  void  by  its  terms,  on  account  of  the  violation  of  its  provisions 
by  the  assured. 

3.  :  ACTION  ON  POLICY  BY  ASSURED:  INTERVENTION  OP  BENEFI- 
CIARY: LIMITATION  OP  TIME  IN  POLICY.  The  policy  in  suit  was  made 
to  plaintiff,  and  provided  that  the  loss,  if  any,  on  certain  of  the  insured 
property,  should  be  paid  to  L.,  as  his  interest  might  appear.  It  also 
provided  that  no  action  on  the  policy  should  be  commenced  more  than 
twelve  months  after  the  loss.  Plaintiff  brought  his  action  within  the 
twelve  months  to  recover  for  the  whole  loss,  but  after  the  expiration  of 
the  twelve  months  L.  intervened  and  claimed  judjfment  as  against  both 
parties  for  his  interest  in  the  proceeds  of  the  policy.  Held  that,  as 
plaintiff  was  entitled  to  maintain  an  action  for  the  entire  proceeds, 
under  §  2544  of  the  Code,  the  action  was  brought  in  time,  and  that  it 
could  not  be  defeated  as  to  such  portion  of  the  proceeds  as  the  inter- 
venor  showed  himself  entitle  to,  on  the  ground  that  he  did  not  intervene 
within  the  twelve  months. 

Appeal  from  Des  Moines  District  Court, 

Saturday,  October  23. 

Plaintiff  brought  an  action  on  a  policy  of  insurance 
against  loss  and  damage  by  fire.  The  property  insured  was 
a  one-story  frame  wareliouse,  and  a  stock  of  grain-cleaning 
jind  mill-wright  machinery  therein.  The  amount  of  the 
insurance  on  the  building  was  $25,  and  on  the  machinery  it 
was  $975.  The  policy  contained  a  provision  that  the  loss,  if 
any,  on  the  machinery  was  payable  to  George  H.  Lane,  mort- 
gagee, as  his  interest  might  appear.  The  insured  property 
was  totally  destroyed  by  fire  on  the  twentietii  of  October, 
1883.  The  mortgage  to  Lane,  which  secured  $1,420,  was 
unsatisfied  when  the  loss  occurred.  The  policy  contains  the 
following  provisions: 
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^'(1)  When  a  fire  has  occurred  injuring  the  property  herein 
described,  the  assured  *  *  *         shall  give  im- 

mediate notice  of  loss  in  writing  to  this  company. 

"(2)  A  particular  statement  of  the  loss  shall  be  rendered 
to  this  company  as  soon  after  the  fire  as  possible,  signed  and 
sworn  to  by  the  assured.         *         *         *" 

"(6)  The  adjusted  claim  under  this  policy  shall  be  due  and 
payable  sixty  days  after  the  full  completion  by  the  assured 
of  all  the  requirements  herein  contained." 

"(9)  It  is  expressly  provided  that  no  suitor  action  against 
this  company  for  recovery  of  any  claim  by  virtneof  this  pol- 
icy shall  be  sustainable  in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  assured  with  all  the  foregoing 
requirements,  nor  unless  such  suit  or  action  shall  be  com- 
menced within  twelve  months  next  after  the  fire  shall  have 
occurred;  and,  should  any  suit  or  action  be  commenced 
against  this  company  after  the  expiration  of  the  aforesaid 
twelve  months,  the  lapse  of  time  shall  be  taken  and  deemed 
as  conclusive  evidence  against  the  validity  of  such  claim." 

Also  the  following:  "This  company  shall  not  be  bound, 
under  this  policy,  by  any  act  of  or  statement  made  to  or  by 
any  agent  or  other  person  which  is  not  contained  in  this  pol- 
icy, or  in  any  written  paper  above."  "This  policy  shall 
become  void  unless  consent  in  writing  is  indorsed  by  the 
company  herein  in  each  of  the  following  instances:         * 

*  *  If  the  assured  have,  or  shall  hereafter  obtain, 
any  other  policy  or  agreement  for  insurance,  whether  valid 
or  not,  on  the  property  above  mentioned,  or  any  part 
thereof." 

On  the  thirtieth  of  October,  after  the  loss,  plaintiff  fur- 
nished the  sworn  statement  required  by  the  second  provision 
of  the  policy  quoted  above,  but  he  never  gave  the  written 
notice  of  the  fire  required  by  the  first  provision  quoted.  On 
the  first  day  of  August,  1882,  plaintiff  and  intervenor,  who 
then  owned  the  personal  property  covered  by  the  policy,  as 
partners,  procured  a  policy  of  insui'ance  thereon  in  the  Glens 
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Falls  Insurance  Company,  by  which  it  was  insured  against 
loss  and  damage  by  fire  for  one  year  from  that  date.  The 
policy  in  suit  was  issued  on  the  sixteenth  of  June,  1883. 

The  action  was  commenced  by  plaintiflF  on  the  fourteenth 
of  May,  1884,  and  Lane's  petition  of  intervention  was  filed 
January  20,  1885,  in  which  he  claimed  the  amount  of  the 
insurance  on  the  machinery.  The  defenses  pleaded  are — 
Firsts  the  failure  of  plaintiff  to  give  the  written  notice  of  the 
fire  required  by  the  policy;  second,^  that  the  policy  was 
defeated  because  of  the  existence  of  the  Glens  Falls  policy  at 
the  time  it  was  issued;  and  third^thdX  plaintiff,  by  the  terms 
of  the  policy,  has  no  claim  for  the  amount  of  the  insurance 
on  the  machinery,  that  amount  being  payable  to  Lane,  and  that 
the  cause  of  action  therefor  in  favor  of  Lane  was  barred  when 
his  petition  of  intervention  was  filed.  It  was  proven  on  the  I 
trial  that  the  written  notice  of  the  loss  required  by  the  pol- 
icy was  waived,  after  the  loss  occurred,  by  one  Kedfield,  who  i 
was  an  adjusting  agent  for  defendant,  and  was  also  the  man- 
ager of  its  western  department.  The  Glens  Falls  policy  con-/ 
tained  the  following  provisions: 

"(2)  This  policy  shall  be  void  in  each  of  the  following 
cases:  *  *  *  Thirds  if  the  property,  or  any 
part  thereof,  shall  be  sold,  transferred,  or  incumbered  by 
mortgage,  judgment,  or  otherwise;  *  *  * 

wa?^A,  if  any  change  takes  place  in  the  title  or  occupation  or 
possession  of  the  insured  property,  or  any  part  thereof, 
whether  by  voluntary  act  or  otherwise. 

"(3)  This  company  shall  not  be  liable  for  loss  or  damage 
to  any  of  the  insured  property  while  at  or  in  any  other  loca- 
tion than  that  designated  herein,  without  written  consent  in 
writing  hereon  to  the  removal." 

And  it  was  proven  that,  after  this  policy  was  given.  Lane 
sold  his  interest  in  the  property  to  plaintiff,  and  took  the 
mortgage  under  which  he  now  claims  to  secure  the  purchase 
price;  also  that  the  property  had  been  removed  without  the 
consent  of  the  insurer  from  the  building  in  which  it  was  at 
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the  time  the  policy  was  issued,  to  tiie  one  in  which  it  wa^ 
when  destroyed.  There  being  no  controversy  as  to  the  facts, 
tlie  court  directed  the  jury  to  return  a  verdict  for  the  inter- 
vener for  the  amount  of  the  insurance  on  the  machinery,  and 
entered  judgment  on  the  verdict  returned  in  obedience  to 
this  direction,  and  from  that  judgment  both  plaintiiF  and 
defendant  appeal. 

T.  J.  TrulocJcj  for  plaintiff. 

Antrobus  <&  Mc Arthur  and  Poor  dk  Baldwin^  for  defend- 
ant. ^ 

Geo,  H.  LanCy  for  intervener. 

Reed,  J. — I.     We  are  of  the  opinion   that  the  right  of 
action  is  not  defeated  by  plaintiff's  failure  to  give  the  writ- 
ten notice  of  the  loss  required   by  the  policy. 

1.  FiRR  Insur-  T  .  I 

anct"  waiver  The  agent  who  assumed  to  waive  that  require- 
ItyofliajiSt'-  ^^^^^  '^^^  ^"11  authority  to  do  whatever  was  neces- 
iuK  agent.  ^^^^  ^^  \yQ  douc  in  the  adjustment  of  the  loss, 
lie  was  informed  of  the  occurrence  of  the  lire  by  the  local 
agent  of  the  company  at  Burlington,  and  he  went  to  the 
scene  of  tlie  fire  for  the  purpose  of  investigating  the  case, 
and,  while  engaged  in  the  investigation,  he  informed  plaint- 
iff and  intervenor  that,  as  he  was  on  the  gix)nnd,  the  written 
notice  need  not  be  given,  but  directed  them  to  prepare  and 
forward  to  him  the  proofs  of  loss,  which  they  afterwards  did; 
and  he  refused  to  pay  the  loss  on  the  sole  ground  that  the 
policy  was  defeated  by  the  existence,  at  the  time  it  was  issued, 
of  the  Glens  Falls  policy.  Being  clothed  with  full  author- 
ity to  adjust  the  loss,  and  to  do  whatever  might  be  necessary 
to  be  done  in  its  adjustment,  he  necessarily  had  the  power 
to  determine  whether  the  notice  should  be  required  or  not,  and 
having  determined  that  it  should  not  be  required,  and  having  so 
advised  the  other  parties,  who  have  acted  upon  his  statement, 
his  principal  is  bound  by  his  action.      It  makes  no   differ- 
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ence,  we  think,  that  the  policy  provided  that  the  coi 
should  not  be  bound  by  the  acts  or  declarations  of  its 
not  contained  in  the  policy;  for  the  authority  to  waiv 
provision  is  necessarily  included  in  the  power  conferrec 
hini  with  reference  to  the  adjustment  of  the  loss,  and  1 
in  effect  waive  it.  That  the  provision  requiring  the 
of  the  loss  may  be  waived  by  the  insurer  is  well  sett 
the  authorities.  See  Edgerly  v.  Farmers'*  Ins.  C 
Iowa,  644;  Wood,  Ins.,  699. 

II.     We  are  also  of  the  opinion  that  the  policy  w 
defeated   by  the  existence  of  the  Glens  Falls  policy. 

2. .  policy  had  ceased  to   be  a  binding  contn 

aKuTiisuJtiier    insurance  before  defendant's  policy  was   i 
mavhliateci     The  salc  by  Lane  of  his  interest  in  the  pr 

bv  exislt^iico 

ot  void  policy,  was  such  a  change  of  the  title,  as  under  tL 
visions  of  the  contract,  avoid  the  policy.  Hathaway  v 
Ins.  Co.^  64  Iowa,  229.  Perhaps  it  could  be  said  tl 
change  of  title  had  the  effect  only  to  render  the  policy 
able  at  the  election  of  the  insurer,  and  that,  under  the 
liar  provision  in  defendant's  polic}'',  which  is  against 
conti'acts  of  insurance,  whether  valid  or  not,  the  contra 
defeated.  Bujj,  however  that  may  be,  we  are  of  the  o 
that,  under  the  provision  of  the  Glens  Falls  policy  a 
the  removal  of  the  property,  all  liability  of  that  coi 
terminated  when  the  pi'operty  was  removed  from  thebi 
in  which  it  was  situated  when  the  policy  was  issued, 
expressly  provided  that  the  company  should  not  be  lia 
loss  or  damage  wlien  the  property  was  at  any  other  pi 
location  than  that  designated  in  the  policy.  The  remc 
the  property  to  another  building,  without  the  consent 
company,  did  not  have  the  effect  simply  to  render  the 
voidable  at  its  election;  but^by  the  express  terms  of  tl 
vision  its  liability  for  the  risk  was  terminated  by  tli 
AVhen,  therefore,'  defendant's  policy  was  issued,  there  ' 
other  contract  of  insurance  in  existence.  The  policy 
other  company  was  as  certainly  terminated  by   that  ac 
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would   have  been  by  the  expiration  of  the  time  for  which  it 

was  given. 

III.     The  policy  in  suit  is  a  contract  between  plaintiff  and 

defendant.     The  provision,  however,  that  the  loss  or  damage 

on  the  machinery  should  be  paid   to  the  inter- 

8. :  ac-  ,  .     .  .  ,  ^       , 

tion  on  policy  venor  as  his  interest  miffht  appear,  was  for  the 

byi&ssured:  ®  rr        i 

iSbeneflci-"  intervenor's  benefit.  Section  254:4:  of  the  Code 
SSnof tiii^in  provides  that  a  party  with  whom  or  in  wliose 
^"*^^*  natne  a  contract  is  made  for  the  benefit  of  another 

may  sue  in  his  own  name  without  joining  with  him  the 
party  for  whose  benefit  the  suit  is  prosecuted.  Under  this 
provision  it  is  very  clear,  we  tliink,  that  plaintiff  had  the 
right  to  prosecute  the  action  in  his  own  name  for  the  recov- 
ery of  the  whole  amount  of  the  loss.  The  court  possessed 
ample  power,  upon  a  showing  of  intervenor's  interest,  either 
by  plaintiff  or  defendant,  to  enter  such  judgment  in  the  case 
>i8  would  have  fully  protected  the  rights  of  all  the  parties. 
If  the  presence  of  intervenor  had  been  deemed  necessary  to 
the  determination  of  the  controversy,  the  court  had  the 
power,  under  section  2551,  to  order  him  to  be  brought  in. 
The  action  instituted  by  plaintiff  was  for  the  recovery  of  the 
whole  loss;  and,  as  we  think,  was  properly  brought  in  his 
own  name.  The  intervenor,  however,  had  an  interest  in  the 
matter  in  litigation,  and  he  had  the  right,  under  section 
2683,  to  become  a  party  to  the  action.  Tiiis  section  provides 
that  "any  person  who  has  an  interest  in  the  matter  in  litiga- 
tion, in  the  success  of  either  of  the  parties  to  the  action,  or 
against  both,  may  become  a  party  to  an  action  between  other 
persons,  either  by  joining  the  plaintiff' in  claiming  what  is 
sought  by  the  petition,  or  by  uniting  with  the. defendant  in 
resisting  the  claim  of  the  plaintiff,  or  by  demanding  anything 
adversely  to  both  the  plaintiff  and  defendant,  either  before  or 
after  issue  has  been  joined  in  the  cause,  and  before  the  trial 
commences." 

It  was  under  this  provision  that  intervenor  became  a  party 
ko  the  suit.     He  did  not  institute  a  new  action,  but  became 
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simply  a  party  to  the  one  pending  between  plaintiff  and 
defendant.  Nor  did  he  make  any  demand  independent  of 
the  matter  in  litigation  between  them,  but  asked  only  that 
the  recovery  for  that  portion  of  the  loss  which,  by  the  terras 
of  the  contract  sued  on,  was  payable  to  him,  should  be  for 
his  benefit.  The  policy  provides  that  no  action  for  the  recov- 
ery of  any  claim  shall  be  maintainable,  unless  commenced 
within  twelve  months  after  the  occurrence  of  the  fire.  Clearly, 
we  think,  this  does  not  preclude  the  intervenor  from  becom- 
ing a  party  to  an  action  which  was  properly  brought  within 
that  time, and  asserting  any  interest  he  may  have  in  the  sub- 
ject-matter of  the  action. 

Upon  the  undisputed  facts  of  the  case,  we  think  the  direc- 
tion of  the  court  was  right,  and  the  judgment  will  be 

Affirmed. 


KiNNicK   Bros.    v.  The  Chicago,  Rook  Island  ifc  Paoifio 

RV  Co. 

1.  Bailroads:  CARitii^us  ok  livk  srooK:    dilioicncb  required:  bvi- 

DBNCB.  Where  a  carrier  is  dilayel  in  delivering  live  stock  ta  m  irket, 
it  may  excise  the  fJefai/  by  pro  »f  of  inisforl  une  or  accidt^nt,  althoiijrh 
not  inevitable  or  produced  by  the  act  of  Go  I.  But  evidence  of  auch 
accideut  and  delay  is  not  admissible  to  excme  the  delivery  of  the  stock 
in  had  order^  unless  tht*ro  is  offered  with  it  ev.dence  to  prove  that  it 
used  t!ie  highest  d^grea  of  care  during  the  delay  for  the  preservation 
and  safety  of  the  uniinaln. 

2.  :  :  :  injury  to  animals  from  natural  puopsn- 

BiTiflB.  Where  the  cause  of  damage  to  live  stock  for  wliich  recompense 
is  sought  from  a  carrier  is  connected  with  the  character  or  propensitie* 
of  the  animals  undertaken  to  bo  carrieJ,  the  ordinary  reBp»nstbility  of 
the  carrier  does  nut  attach;  (McCoy  r.  Keokuk  (t  Den  M,  IV fi  Co,,  44 
Iowa,  424;)  but  where  it  is  shown  that  such  proi»ensitied  are  ac.ive  only 
while  the  car  in  which  the  animals  are  carried  is  stanJing  still,  and  it 
appears  that  the  damage  in  quention  oceurrei  on  accoant  of  unusual 
delay,  caused  by  accident,  and  that  the  damage  might  have  b  en  avoided 
by  unloading  the  animals,  or  by  giving  them  personal  attention,  during 
the  delay,  held  that  the  rule  exempting  the  carrier  did  not  apply. 
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3.  :   :  :  cabs  overloaded.     Where  a  railroad  com- 

pany  receives  for  shipment  a  car  of  hogs  which  is  overloaded,  it  assumes 
all  the  responsibiUties  of  a  common  f4irrier  with  reference  to  it,  and 
cannot  escape  liability  for  damage  to  the  property  on  the  ground  thai 
the  car  was  overloaded. 

Appeal  from  Davi^  District  Court, 

Satubday,  Octobek,  23. 

Plaintiff  delivered  a  car-load  of  hogs  to  defendant  at 
Drakeville,  in  this  state,  for  transpoi'tation  to  the  Union 
stock-yards  at  Chicago.  A  passenger  train  on  defendant's 
road  was  thrown  from  the  ti'ack  near  Ottawa,  Illinois,  and 
the  obstruction  caused  by  the  accident  delayed  the  train  on 
which  the  plaintiff's  hogs  were  shipped  for  about  twelve 
hours.  AVhen  the  train  arrived  at  Chicago,  eighteen  of  the 
hogs  were  dead,  and  others  were  so  injured  as  to  depreciate 
their  value  in  market.  Plaintiff  brought  this  action  to 
recover  the  damages  occasioned  by  the  injury,  alleging  that 
defendant  had  violated  its  undertaking  as  a  common  carrier 
to  deliver  the  hogs  in  Chicago  within  a  reasonable  time  and 
and  in  good  order;  also,  that  the  injury  was  caused  by  defe\)d- 
ant's  negligence.  The  defendant  in  its  answer  denied  that 
the  delay  in  delivering  the  hogs  in  Chicago  was  caused  by 
any  negligence  on  its  part,  and  averred  that  the  train  was 
delayed  by  unavoidable  accident;  and  averred  that  the 
liogs  were  loaded  on  the  car  by  plaintiffs;  that  they  had  full 
chai'ge  of  the  work  of  loading  them;  that,  without  defend- 
ant's knowledge  or  consent,  they  overloaded  the  car;  and  that 
the  injury  to  the  hogs  while  being  transported  was  occa- 
sioned by  such  overloading.  The  verdict  and  judgment 
were  for  plaintiffs,  a  motion  for  a  new  trial  being  denied. 
Defendant  appealed.  ' 

T.  S.  Wri(/hty  S,  S.  Oarrnthers  and  M.  A.  Low^  for 
appellant. 

Payne  i&  Eichelberger^  for  appellees. 
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Reed,  J. — I.  Defendant  oflTered  evidence  on  the  trial  to  pi'ove 
that  the  wreck  wliich  obstructed  the  track,  and  delayed 
1.  KATLBOAD8:  thc  tniln  on  which  the  hogs  were  being  trans- 
suIickTdiii- ^^.  ported,  occurred  without  fault  on  its  part,  and 
Id/ evidence,  and  that  it  caused  the  track  to  be  cleared  and 
sent  the  train  forward  as  soon  after  the  accident  as  practica- 
ble; but  the  evidence  was  excluded  by  the  court  on  the 
plaintiff's  objection.  Defendant  sought  to  prove  these  facts 
in  excuse  of  the  delay  in  delivering  the  hogs  at  Chicago.  There 
was  no  express  undertaking  by  the  defendant  to  transport  the 
property  to  its  destination  within  any  specified  time.  The 
law,  however,  implies  an  undertaking  by  it  to  deliver  it  there 
within  a  reasonable  time.  But,  with  reference  to  the  time  to 
be  occupied  in  transporting  the  property,  the  carrier  is  not 
held  to  the  extraordinary  liability  to  which  he  is  held  for  its 
safety  while  it  is  in  his  custody,  and  he  may  excuse  delay  in 
its  delivery  by  proof  of  misfortune  or  accident,  although 
oot  inevitable  or  produced  by  act  of  God;  (Hutch.  Carr.,  § 
330;  Parsons  v.  Hardy ^  14  Wend.,  215;)  so  that,  if  plaint- 
iffs had  sought  to  recover  merely  on  the  ground  that  there 
was  delay  in  the  transportation  of  the  property,  there  would 
be  no  doubt,  perhaps,  but  defendant  would  have  been 
entitled  to  show  the  facts  which  the  excluded  evidence 
would  have  tended  to  prove  as  an  excuse  for  the  delay. 
But  that  is  not  the  substance  of  their  complaint. 

It  is  true,  they  allege  that  there  was  delay,  but  they  d6 
not  claim  that  they  were  damaged  by  the  mere  fact  of  the 
delay,  and  the  ground  upon  which  they  seek  to  recover  is 
that  the  property  was  in  bad  condition  when  it  reached  its  des- 
tination. It  was  not  disputed  that  the  property  was  in  bad 
condition  when  it  arrived  in  Chicago.  The  burden  was  there- 
fore on  defendant  to  establish  facts  which  would  relieve  it 
from  liabilty  because  of  its  bad  condition.  It  was  an 
insurer  of  the  safety  of  the  property  while  in  its  charge  for 
transportion,  and  it  was  not  released  fi'om  that  exti'aordinary 
liability  for  its  care  by  the  accident  which  caused  the  delar^ 
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even  tlioiigh  it  oflfered  an  excuse  for  the  delay.  It  was  bound, 
notwithstanding  the  accident,  to  use  the  highest  degree  of 
care  during  the  delay  for  the  safety  of  the  property.  If  the 
removal  of  the  hogs  from  the  car  during  the  time  was  neces- 
sary for  their  protection  from  injury,  and  it  was  possible  to 
remove  them,  defendant  was  bound  to  do  so;  and  it  was  bound 
to  give  them  whatever  personal  attention  was  necessary  for 
their  protection  from  injury  during  the  time.  But  it  did  not 
oflfer  to  show  that  it  had  unloaded  them  from  the  cars,  or  that  it 
was  impossible  to  unload  them,  or  that  it  was  not  necessary  for 
their  safety  to  unload  them,  or  that  the  injury  did  not  occur 
in  consequence  of  its  failure  to  give  them  such  personal 
attention  as  was  essential  to  their  safety.  But  the  extent  of 
its  oflfer  was  to  show  facts  which  tended  merely  to  excuse 
the  delay  in  their  transportation.  We  are  very  clear  that 
those  facts  do  not  afford  an  excuse  for  the  bad  condition  of 
the  property  at  the  time  of  its  delivery.  The  evidence  was 
immaterial,  and  was  rightly  excluded. 

II.     It  was  shown  on  the  trial  that  it  is  the  disposition  of 
hogs,  when  being  transported  on  cars,  to  struggle  to  get  near 

2. . :    to  the  doors  when  the  train  is  standing,  if  the 

toanimais'  ^  weather  is  hot,  and  to  crowd  away  from  them  if  it 
propensities,  is  cold,  and  that  in  doing  this  they  are  apt  to  ^<pile 
up,"  and  that  when  this  occurs  those  beneath  are  liable  to  be 
smothered,  unless  they  receive  immediate  attention.  The 
court  instructed  the  jury,  in  effect,  that,  when  the  defendant 
contracted  to  carry  the  hogs  to  their  destination,  the  law 
imposed  upon  it  the  obligation  to  carry  them  in  a  proper 
manner,  and  deliver  them  in  good  condition,  considering  the 
ordinary  .perils  of  the  road,  and  that,  if  it  failed  to  deliver 
them  in  such  condition,  it  was  responsible  in  damages  for 
such  failure.  The  instruction  holds  that  defendant  was  an 
insurer  of  the  safety  of  the  property,  and  that  its  liability 
extended  to  all  injuries  to  the  property  during  its  transpor- 
tation, except  such  as  may  have  resulted  from  the  ordinary 
perils  of  the  road,  such  as  the  usual  shrinkage  in  weight,  and 
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8iicli  loss  from  death  as  would  ordinarily  occur  on  Che  trip 
with  good  care  and  management.  Counsel  for  appellant  con- 
tend that,  as  the  cause  of  the  injury  in  question  was  con- 
nected with  the  natural  propensities  and  characteristics  of  the 
property,  it  was  one  against  which  the  carrier  is  held  not  to  be 
an  insurer,  and  that  the  instruction  is  erroneous  on  that 
ground. 

It  was  held,  in  eflfect,  by  this  court  in  J\£oGoy  v.  Keokuk 
<&  D.  M.  li^y  Oo.,  44  Iowa,  424,  that,  when  the  cause 
of  damage  for  which  recompense  is  sought  is  connected  with 
the  character  or  propensities  of  the  animals  undertaken  to 
be  carried,  the  ordinary  responsibility  of  the  carrier  does  not 
attach.  The  reasons  for  the  exception  to  the  general  rule  as 
to  the  liability  of  the  carrier,  which  arises  when  ho  under- 
takes to  transport  live-stock,  are  very  apparent.  There  are 
dangers  incident  to  the  transportation  of  that  character  of 
property  which  are  created  entirely  by  the  disposition  and 
propensities  of  the  animals,  and  against  which  it  is  often 
impossible  for  the  carrier  to  make  adequate  provision. 
But  the  rule  of  the  common  law  is>modified  only  so  far  as 
is  rendered  necessary  by  the  character  of  the  property  in 
this  respect.  In  every  other  respect  the  carrier  is  held  to  be 
an  insurer  of  the  property. 

In  our  opinion,  the  present  case  is  not  within  the  excep- 
tion to  the  rule.  The  injury  was  caused  by  the  "piling  up" 
of  the  hogs  while  struggling  to  get  near  to  or  away  from  the 
doors  of  car.  The  propensity,  however,  was  to  do  this  only 
when  the  train  was  standing.  Owing  to  the  obstruction  of  the 
track,  it  was  kept  standing  at  a  station  for  twelve  hours,  and, 
without  doubt,  it  was  during  that  time  that  the  injury 
occurred.  But  the  danger  was  not  one  agiinst  which  provis- 
ion could  not  be  made.  The  injury  might  have  been  pre- 
vented eitherby  unloading  the  hogs  or  giving  them  personal 
attention  while  in  the  car.  There  is  no  claim  tiiat  this  could 
not  have  been  done,  and  we  think  defendant  was  bound  to  do 
it.     As  there  was  nothing  shown  which  tended  to  take  the 
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case  out  of  the  general  rule,  the  court  was  right  in  instructing 
that  defendant  was  bound  by  that  rule. 

III.     Plaintiffs  loaded  the  hogs  onto  the  car  without  assis- 
tance or  direction  from    defendant's    agents    or    employes. 

3.  — : :  Defendant  claimed   that  the  car  was  overloaded, 

overToade"  and  that  the  injury  was  caused  by  such  over- 
loading. The  court  instructed  the  jury  that,  if  defendant 
had  knowledge  of  the  number  of  hogs  in  the  car,  and  of  the 
condition  of  the  car  as  to  the  loading  when  it  received  it,  or 
if  it  might  have  known  these  facts,  it  could  not  escape  lia- 
bility for  the  damage  on  the  ground  that  the  car  was  over- 
loaded. Exception  is  taken  to  this  instruction.  But  we 
think  it  is  correct.  It  is  not  claimed  that  there  was  any 
deceit  or  misrepresentation  by  plaintiff  as  to  the  condition 
of  the  car  or  to  its  loading.  Defendant's  agent,  who  made 
the  contract  for  it,  went  to  the  car  after  the  loading  was  done 
and  closed  and  sealed  it.  There  was  nothing  to  prevent  him 
from  seeing  the  manner  in  which  it  was  loaded.  As  defend- 
ant received  the  property  under  these  circumstances,  and 
undertook  to  transport  it  to  its  destination,  it  should  be  held 
to  have  assumed  all  the  liabilities  of  a  common  carrier  with 
reference  to  it. 

The  judgment  of  the  district  court  will  be 

Affirmed. 


Jamison   v.  The   Burlington  &  Western   Wy  Co. 

gj  ^1  1.  Railroads:  condemnation  op  right  op  way:  appeal:  when 
TAKEN.  Tho  time  for  taking  an  appeal  from  an  award  of  damages  for 
right  of  way  for  a  railroad  begins  to  run,  not  from  the  day  when  the 
premises  are  viewed  by  the  jury,  but  from  the  time  the  assessment  is 
actually  male,  reduced  to  writing  and  made  public,  or  in  some  legiti- 
mate manner  brought  to  the  knowledge  of  the  parties  interested. 

2. :  :  DATE  op  award:   evidknck:   appidavit  of  juror. 

Theaffidivit  of  one  of  the  jurors  in  proceedings  to  condemn  right  of 
way  for  a  railroad  is  admissible  to  prove  the  date  on  which  the  award 
was  actually  made. 
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notice  of  appeal  from  an  award  of  damages  for  right  of,  way  for  a  rail- 
road, when  taken  by  the  land  owners,  may  ba  served  on  a  civil  engineer . 
who  has  charge  of  the  surveys  and  location  of  the  road  and  of  an  office 
of  the  company  within  the  county,  and  who  has  transacted  business  con- 
nected with  the  procuring  of  the  right  of  way.  The  statute  requires 
service  on  an  "agent"  only,  without  designating  the  kind  of  agent. 

Appeal  from  Mahaska  Cirouit  Court. 
Satdeday,  October  23. 

The  defendant  caused  a  sheriff* 's  jury  to  be  impaneled  for 
the  purpose  of  assessing  the  damages  sustained  by  the  plaint- 
iff for  the  right  of  way  over  real  estate  owned  by  him.  From 
the  assessment  the  plaintiflF  appealed  to  the  circuit  court",  and 
the  defendant  filed  a  motion  to  dismiss  the  appeal  on  the 
grounds  that  the  appeal  was  not  taken  in  time,  and  that  the 
notice  thereof  was  not  served  upon  the  agent  of  appellant. 
The  court  overruled  tliis  motion,  and  judgment  was  entered 
against  defendant.  A  motion  for  new  trial  being  overruled,, 
defendant  appeals. 

Kelley  c&  Cooper  and  John  F.  Lacey^  for  appellant. 

Bolton  cfe  McCoy ^  for  appellee. 

Seevers,  J. — The  award  or  assessment  of  damages  returned 
to  the  sheriff*  by  the  jury  states:  "And  it  appearing  that 
John  R.  Jamison  had  been  duly  notified  of  the  proceedings 
herein,  and  of  the  time  and  place  where  we  would  view  the 
said  premises  and  assess  said  damages,  we  did,  on  the  sixth 
day  of  July,  1883,  at  one  o'clock  p.  m.,  inspect  and  view  the 
following  premises,  *  *  *  and  assess  the  dam- 
ages the  owners  will  sustain,"  etc.  Such  appraisement  was 
filed  in  the  sheriff's  office  on  the  ninth  day  of  July,  1883. 
The  appeal,  if  taken  at  all,  was  taken  by  the  service  of  the 
requisite  notice  on  the  sixth  day  of  August,  18S3.  It  is 
provided  by  statute  that  either  party  may  appeal  from  ''such 
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assessment  *  *  *  within  thirty  days  after  tlie 
assessment  is  made,  by  giving  the  adverse  party,  or,  if  such 
'party  is  the  corporation,  its  agent  or  attorney,  and  the  sheriff, 
notice  in  writing  that  snch  appeal  has  been  taken."  Code, 
§  1254. 

I.  It  is  insisted  by  the  appellant  that  the  time  stated  in 
the  return  made  to  the  sheriff  is  conclusive  evidenae  of  the 
1.  RAIL-  ^i^^®  when  the  assessment  was  made,  and  that  the 

iiemuauon""    time  for  taking  the  appeal  then  begins  to  run. 
right  of  way:  We  think  the  time  for  taking  the  appeal  begins 

appeal :  when  ,,  .         .  ,  ^  .       .       « 

tukeu.  to  run  from  the  time  the  assessment  is  in  fact 

made,  reduced  to  writing,  and  is  made  public,  or  in  some 
legitimate  manner  comes  to  the  knowledge  of  the  parties 
interested.  Whether  such  time  precedes  the  filing  or  plac- 
ing the  assessment  in  the  liands  of  the  sheriff  we  have  n*> 
occasion  to  determine.  Upon  the  hearing  of  the  motion  cer- 
tain affidavits  of  some  of  the  jurors  and  others  were  intro- 
duced in  evidence,  which  were  uncontradicted,  and  which 
fully  warranted  the  court  in  finding  that  the  jury  viewed  the 
premises  on  the  sixth  day  of  July,  but  that  they  in  fact  did 
not  make  the  assessment  until  the  ninth,  the  day  it  was  filed 
in  the  sheriflf 's  office.  To  the  introduction  of  these  affidavits 
in  evidence,  counsel  for  the  defendant  objected  on  the  ground 
that  the  verdict  or  assessment  was  thereby  impeached,  and 

, .  therefore  the  affidavits  of  the  iurors  were  incom- 

award'  evi-  petent.  The  rule  is  that  the  evidence  of  jurors 
davu^o^u^^.  may  be  introduced  to  sustain  a  verdict,  but  not 
to  impeach  it  but  affidavits  of  jurors  may  be  receiv.ed,  for  the 
purpose  of  avoiding  a  verdict,  to  show  any  matter  which  does 
notessentially  inhere  in  the  verdict.  Wright  v,  Illinois  cfc 
31.  Tel,  Co,^  20  Iowa,  195.  The  assessment  in  question, 
however,- was  not  impsached  in  any  manner  by  showing 
when  it  was  actually  made;  nor  did  such  date  inhere  in  and 
form  a  material  part  of  the  assessment.  It  was  equally 
good,  whether  made  on  the  sixth  or  ninth  day  of  July,  and 
we  think  the  affidavits  of  jurors  were  admissible  for  the  pur- 
pose of  showing  when  it  was  actually  made. 
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II.     The  notice  of  appeal  was  duly  served  on  the  sheriff 
and  A.  F.  Tracy,  '^civil  engineer  and  agent  for  said  com- 

3^ . ^  pany,"  as  appears  from  the  return  of  the  sheriff. 

p?Sfon  *^  The  statute  requires  the  notice  to  be  served  on 
whomserved:  ^^^  t^ageut  or  attorney"  of  the  company.  The 
defendant  insists  that  Mr.  Tracy  was  not  its  agent.  It  is  not 
material  to  inquire,  under  the  foregoing  return,  on  whom 
was  the  burden  of  proof,  or  whether,  by  appearing  and  mov- 
ing to  dismiss  the  appeal,  the  defective  service,  conceding  it 
to  be  such,  was  waived.  It  will  bo  observed  that  the  statute 
uses  the  general  term  "agent,"  and  the  kind  and  character 
of  the  agency  is  in  no  manner  specified.  From  the  evidence 
introduced  below  it  is  quite  clear  that  Mr.  Tracy  was  the  agent 
of  the  defendant  for  some  purposes.  He  was  the  engineer  in 
charge  of  the  surveys  and  location  of  the  road.  The  defend- 
ant had  an  office  in  the  county,  and  Mr.  Tracy  was  in  charge 
of  it.  He  transacted  business  connected  with  procuring  the 
right  of  way,  and  we  think  the  notice  of  appeal  could  be 
properly  served  on  him,  and  that  the  defendant  is  bound 
thereby,  for  the  reason  that  he  was  an  agent  of  the  defendant; 
and  this  is  all  the  statute  requires. 

The  ruling  of  the  circuit  court  is 

Affibmed. 


RoBBRTS  v.  The  Leon  Loan  and  Abstract  Co. 

• 

Mistake  of  Abstracter  of  Title:  damages:  proximate  cause. 
The  plaintiff  procured  of  defendant  an  abstract  of  title  for  a  tract  of 
land  which  had  been  sold  on  execution,  and  the  abstract  erroneously 
showed^that  plaintiff  had  ten  days  more  in  which  to  redeem  than  she 
actually  had;  but  she  discovered  the  error  some  time  before  the  year 
for  redemption  had  actually  expired.  She  could  not  have  redeemed 
without  borrowing  money.  The  land  was  worth  considerably  more 
than  the  amount  required  to  redeem,  but  she  failed  to  make  redemption, 
and  in  this  action  seeks  to  recover  her  damages  on  the  ground  that  she 
Vol.  LXIX-43 
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relied  on  the  abstract  and  was  misled  thereby.  Held  that  the  jury 
woald  not  have  been  justified  in  finding  that  the  error  in  the  abstract 
was  the  cause  of  her  failure,  without  some  evidence  to  show  that  sh« 
could  not,  with  reasonable  effort,  after  the  discovery  of  the  error, 
have  redeemed  within  the  time  allowed;  and  that,  in  the  absence  of  socb 
evidence,  the  court  properly  directed  a  verdict  for  defendant* 

Appeal  from   Wayne  District  Court. 

Saturday,  October  23. 

The  plaintiflf,  Isophena  Koberts,  briugs  this  action  to 
recover  for  an  injury  alleged  to  have  been  sustained  by  the 
wrongful  acts  of  the  defendant  in  preparing  for  and  in  deliv- 
ing  to  her  a  false  abstract  of  title  to  land  owned  by  her, 
whereby  she  was  misled  in  respect  to  the  time  within  which 
the  land  could  be  redeemed  from  an  execution  sale,  and  was 
induced  to  defer  redemption  until  it  was  too  late  to  redeem 
There  was  a  trial  to  a  jury,  and  a  peremptory  instruction 
was  given  to  return  a  verdict  for  the  defendant.  A  verdict 
was  returned  accordingly,  and  judgment  rendered  in  fevoi 
of  the  defendant  for  costs. 

Mclntire  Bros.y  for  appellant. 

T.  M.  Stuartj  for  appellee. 

Adams,  Cu.  J. — At  the  time  of  the  transaction  complained 
of  the  plaintiff  was  the  owner  of  a  half  section  of  land  in 
Decatur  county.  The  same  had  been  sold  upon  execution, 
and  the  time  of  redemption  expired  July  27,  1881.  The 
petition  shows  that  on  the  eighteenth  day  of  June,  1881,  she 
applied  to  the  defendant  for  an  abstract  of  title,  and  the 
answer  concedes  that  the  application  was  made  about  that 
time.  The  abstract  was  made  by  the  defendant,  and  deliv- 
ered to  the  plaintiff,  but  at  what  time  does  not  appear.  On 
the  twenty-sixth  of  July,  about  noon,  the  plaintiff  discovered 
an  error  in  the  abstract.  It  showed  that  the  land  was  sold 
on  execution  August  7,  1880;  and  the  plaintiff,  instead  of 
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having  eleven  days  in  which  to  redeem,  as  appeared  from  the 
abstract,  had  only  a  day  and  a  half.  Her  husband,  Jesse 
Koberts,  was  acting  for  her  as  her  agent,  and  applied,  in  hei 
behalf,  to  one  Banta,  at  Osceola,  in  Clarke  county,  for  money 
with  which  to  redeem;  but  his  application  was  unsuccessful, 
and  no  other  effort  appears  to  have  been  made,  and  the  land 
was  not  redeemed.  There  was  some  evidence  tending  to 
show  that  the  plaintiff  could  have  obtained  money  and 
redeemed  if  she  could  have  bad  until  August  7th,  and  that 
the  land  was  worth  considerably  more  than  the  amount  nec- 
essary to  redeem. 

This  case  is  before  us  upon  a  second  appeal.  The  former 
decision  is  reported  in  63  Iowa,  76.  The  case,  as  now  made, 
is  different  in  this:  that  upon  the  last  trial  evidence  was 
introduced  tending  to  show  that  the  defendant  is  a  partner- 
ship, and  that  one  Max  Sanford,  a  member  of  the  firm,  and 
the  person  who  made  the  abstract,  intended  to  deceive  and 
mislead  the  plaintiff  in  respect  to  the  time  of  redemption, 
and  cause  her  to  suppose  that  the  year  expired  August  7th, 
instead  of  July  27th.  as  in  fact  it  did.  In  directing  a  verdict 
for  the  defendant  the  court  below  must  have  thought  that 
there  was  no  evidence  tending  to  show  that  the  error  in  the 
abstract  was  the  proximate  cause  of  the  loss. 

In  one  sense,  of  course,  the  failure  to  redeem  was  the 
proximate  cause  of  the  loss,  and  must  be  regarded  as  such 
in  a  legal  sense,  unless  the  error  in  the  abstract  was  the  cause 
of  the  failure.  There  is  no  pretense  that  the  plaintiff  had 
on  hand  sufficient  money  to  redeem.  Tlie  resource  upon 
which  she  admits  that  she  relied  consisted  in  borrowing  from 
Bomo  one.  Now,  the  error  could  not  have  caused  the  failure 
to  redeem,  unless  the  plaintiff  could  and  would  have 
redeemed  if  the  abstract  had  shown  the  true  date  of  the  execu- 
tion sale;  and  unless,  also,  she  could  not,  in  the  exercise  of 
reasonable  diligence,  have  redeemed  after  the  error  was  dis- 
covered. As  to  what  she  could  and  would  have  done  if 
there  had  been  no  error  in  the  abstract,  there  appears  to  us  to 
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be  no  evidence  whatever.  There  is  some  evidence  tending  to 
show  that  the  plaintiflF  relied  for  a  time  upon  the  date  as  shown 
in  the  abstract.  But  the  evidence  wholly  fails  to  show  how 
long  she  relied  upon  it.  She  could  have  relied  upon  it 
only  from  the  time  the  date,  as  given,  came  to  her  attention, 
and  until  she  discovered  that  it  was  erroneous,  and  there  is 
no  evidence  that  he  was  long  enough  to  enable  her  to 
do  any  act  towards  raising  money,  and  still  less  to  raise  it. 

But  there  is  another  ground  upon  which  the  peremptory 
instruction  can  be  approved,  and  that  is  the  entire  lack  of 
evidence  of  any  reasonable  effort  to  raise  money  after  the 
error  was  discovered.  The  'only  evidence  upon  the  point 
shows  an  application  to  one  Banta,  at  Osceola,  for  a  loan, 
and  without  a  particle  of  evidence  that  any  security  was 
offered.  Besides,  the  redemption  was  to  be  effected  at  Leon, 
the  county-seat  of  Decatur  county,  but  no  application  at 
that  place  was  made  to  any  one.  It  appears  affirmatively 
that  there  were  loan  agents  in  Leon,  but  no  application  was 
made  to  them  after  the  discovery  of  the  error.  It  is  true 
that  an  unsuccessful  application  had  been  made  to  them  some 
weeks  previous,  but  it  does  not  follow  that  a  later  application 
might  not  have  been  successful.  One  L.  P.  Sigler,  a  mem- 
ber of  the  defendant  firm,  was  a  banker,  but  no  application 
was  made  to  him.  It  is  true,  there  was  some  evidence  of 
bad  feeling  between  Sigler  and  the  plaintiff's  hnsband,  but 
that  should  not  have  prevented  her  from  informing  Sigler  of 
the  error  made  by  San  ford  in  the  abstract,  and  of  her  neces- 
sity of  an  immediate  loan.  Certainly,  if  he  was  to  be 
regarded  as  responsible  for  Sanford's  act,  good  faith  towards 
him  required  that  he  should  be  informed  of  the  act  before 
redemption  should  expire. 

Much  is  said  in  argument  about  Sanford's  bad  faith;  but 
that  did  not  relieve  the  plaintiff  of  the  necessity  of  redeem- 
ing, if  she  could  do  so  in  the  exercise  of  a  reasonable  effort. 
She  knew  from  the  beginning  that  the  land  could  be  saved 
only  by  redemption.     She  had  all  the  time  which  the  law 
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allows.  The  most  that  she  can  complain  of  is  tli 
led  to  suppose  that  she  had  more  time;  but  the 
not  have  been  justified  in  finding  that  that  was  t 
her  failure,  without  some  evidence  tending  to  she 
could  not  with  reasonable  effort,  after  the  disco 
error,  have  redeemed  within  the  time  allowed;  : 
no  such  evidence. 

We  think  that  the  judgment  must  be 

A 


Daugheety  v.  Daugherty  et  al. 

1.  Dower:  not  defeated  by  taking  other  devised  i 
APPLIED,  a  widow  may  take  her  dower,  notwithsta 
takes  other  reul  estate  devised  to  her  in  the  will  of  her 
band,  unless  there  be  an  express  provision  in  the  will  to  t 
the  claim  for  dower  be  inconsistent  with  and  will  defeat 
"  of  the  will.  Accordingly,  a  devise  to  the  widow  of  cer 
lutely,  and  of  a  life  estate  in  certain  lands,  with  remainc 
held  not  to  cut  off  her  right  to  take,  in  addition  thereti 
estate  in  one- third  of  the  lands.  (See  opinion  for  consid< 
decisions.) 

Appeal  from  Buchanan  Circuit  Cou 

Saturday,  Octobeb  23. 

This  is  a  proceeding  in  the  circuit  court,  sittic 
of  probate,  for  the  admeasurement  of  the  dower 
in  certain  lands.  One  of  the  heirs  of  plaintifl 
husband,  who  is  named  as  a  devisee  in  his  w 
defendant  to  the  action,  demurred  to  the  pe 
demurrer  was  overruled.     The  defendants  appea 

Woodward  cfe  Cooh^  for  appellants. 

E,  E.  Hasner^  for  appellee. 
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Beck,  J. — I.  The  petition  shows  that  plaintiff's  deceased 
husband  executed  a  will  set  out  in  the  petition,  which  dis- 
poses of  the  testator's  property  in  the  following  language: 

^^ First,  After  the  payment  of  all  my  just  debts,  I  give 
and  bequeath  to  my  beloved  wife,  Abbie  Daugherty,  all  of 
the  personal  property  of  which  I  may  die  seized. 

"  Second,  I  desire  that  my  said  wife  shall  hold,  occupy 
and  control  all  of  the  real  estate  of  which  I  may  die  seized 
during  her  natural  life. 

"  Third.  On  the  death  of  my  said  wife,  I  give,  bequeath 
and  devise  to  my  son  Martin  Daugherty,  junior,  the  follow, 
ing  described  real  estate:  The  south  23J  acres  of  N.  E.  J  S. 
W.  ;J,  And  the  south  23J  of  the  N".  W.  ^  S.  W.  i,  of  section 

(3)  three;  also  the  south  half  (^)  of  the  south-west  (J)  quar- 
ter of  section  three,  (3)  township  (88)  eighty-eight,  range 
seven,  (7,) — being  in  all  127  acres,  more  or  less,  and  situated 
in  Buchanan  county,  Iowa. 

^^  Fourth,  I  give,  bequeath  and  devise  to  my  daughter, 
Anna  Rooney,  the  following  described  real  estate:    Lots  four 

(4)  and  five,  (5,)  in  block  two,  (2,)  in  Cornick's  addition  to 
the  village  of  Winthrop,  of  Buchanan  county,  Iowa." 

The  devise  to  Anna  Rooney,  was  by  a  codicil  revoked,  and 
the  property  mentioned  therein  was  devised  to  plaintiff.  The 
petition  alleges  that  plaintiff  claims  the  property  given  to 
her  by  the  will.  She  asks  that,  in  addition  thereto,  her 
dower  interest  in  the  lands  devised  to  defendant  Martin 
Daugherty,  Jr.,  bo  set  apart  to  her.  The  defendant  demurred 
to  the  petition,  on  the  ground  that  it  appears  on  the  face  of 
the  will  that  the  devise  to  plaintiff  is  in  lien  of  the  share  of 
the  estate  to  which  she  is  entitled  under  the  provisions  of 
the  law,  which  is  called  in  her  petition  her  dower  interest. 
While  the  statute  (Code,  §  2440)  abolishes  the  estate  of 
dower,  and  the  interest  in  the  lands  of  the  deceased  husband 
given  by  law  to  the  widow  is  designated  by  other  terms  used 
in  the  statute,  the  profession  continues  to  use  the  word 
*^  dower"  to  designate  such  interest,  doubtless  finding  it  con* 
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venieiit  in  deacribiug  the  estate  of  the  wife  in  the  lands  of 
her  deceased  husband.  No  confusion  or  misunderstanding 
arises  from  the  use  of  the  word,  the  profession  understand- 
ing its  meaning  in  accord  with  the  estate  prescribed  by  the 
statute. 

II.  It  may  be  assumed,  as  no  question  is  made  upon  the 
point,  that  the  plaintiff  had  accepted  under  the  will.  We 
are  required  to  determine  whether  the  plaintiff  can  take  both 
under  the  will  and  under  the  law, — whether  she  can  hold  the 
property  set  apart  to  her  by  the  will,  and  claim  a  dower 
interest  in  the  property  devised  to  other  persons.  This 
court,  by  numerous  decisions,  has  recognized  the  rule  that 
the  widow  may  take  dower,  notwithstanding  a  devise  to  her 
in  the  will,  unless  there  be  an  express  provision  in  the  will 
to  the  contrary,  or  the  claim  for  dower  be  inconsistent  with 
and  will  defeat  some  of  the  provisions  of  the  will.  Cornell 
t;.  Haniy  2  Iowa,  551;  Clark  v,  Griffith^  4  Id.,  405;  Cain  v. 
Cain,  23  Id.,  31;  Sulli/  v.  Nebergall,  30  Id.,  339;  Metteer 
V.  Wiley,  34  Id.,  214;  Watrous  v,  Winn,  37  Id.,  72;  Van 
Guilder  v.  Justice,  56  Id.,  669;  Snyder  v.  Miller,  67  Id., 
261.  We  are  required  to  apply  this  rule  to  the  facts  dis- 
closed by  the  record  in  this  case. 

III.  The  devise  of  the  lots  to  the  plaintiff  made  by  the 
codicil  is  not  affected  or  defeated  by  the  plaintiff's  claim  of 
dower.  Nor  is  her  claim  to  the  lots  inconsistent  with  the 
provision  of  the  will. 

IV.  We  are  next  to  inquire  whether,  if  dower  be  allowed 
plaintiff,  the  devise  to  Martin  Daugherty,  Jr.,  of  the  fee  of 
the  other  land  owned  by  the  testator,  will  be  defeated,  and 
whether  the  allowance  of  dower  is  inconsistent  with  the 
devise.  This  precise  question  has  been  twice  decided  by 
this  court;  which  has  as  often  held  that  a  devise  of  a  life- 
estate  to  the  wife  will  not  defeat  her  claim  for  dower.  Met- 
teer V.  Wiley  and  Watroue  v.  Winn,  supra.  It  is  shown  in 
the  first  case  that  the  dower  of  the  wife  attached  at  a  time 
when  the  estate,  under  our  statutes,  was  the  same  as  at  pres- 


Digitized  by 


Google 


6S0  SUPREME  COURT  OF  IOWA, 

ScrofEgs  V.  Garver. 

■  ■  ■  ■  < 

ent,  namely,  an  estate  in  fee-simple.  We  are  authorized  to 
presume  that  the  same  is  true  as  to  the  other  case.  The  rulu 
of  these  cases,  having  been  unquestioned  for  so  many  years, 
ought  not  to  be  now  disturbed. 

We  think  it  is  doubtful  whether  Corriell  v,  Ham^  Clark 
V.  Griffith^  and  Sully  v,  Nehergall  can  be  regarded  as  sup- 
porting the  rule,  for  the  reason  that  dower  in  each  case, 
under  the  statute  applicable  to  it,  was,  at  the  time,  a  life- 
estate.  But  we  base  our  conclusion  upon  the  authority  of 
Metteer  v.  Wiley  and  Wdtrous  v.  WinUy  rather  than  upon 
the  principles  upon  which  these  decisions  are  based. 

In  our  opinion  the  circuit  court  rightly  overruled  defend- 
ant's  demurrer  to  plaintiff's  petition. 

Affirmed. 


SoEOGGS  V.  Garver. 


I.  Tax  Deed:  action  to  cancel:  statute  of  limitation.  One  who 
relies  on  the  statute  of  limitations  (Code,  §  902)  to  avoid  the  cancellation 
of  an  invalid  tax  deed  must  show  that  the  deed  has  been  recorded, 
because,  until  recorded,  the  statute  does  not  begin  to  run  in  its  favor. 

Appeal  from  Polk  Circuit  Court. 

Saturday,  October  23. 

Action  in  equity  to  set  aside  a  tax  deed  and  to  redeem. 
Decree  for  the  plaintiff,  and  the  defendant  appeals. 

C.  P.  SohneSy  for  appellant. 

T.  F,  Stevenson^  for  appellee. 

Seevers,  J. — The  plaintiff  is  the  owner  of  the  patent  title 
to  the  land  in  controversy;  and  the  defendant,  the  tax  title. 
The  plaintiff  asks  that  the  tax  title  be  set  aside,  and  that  he 
be  permitted  to  redeem.     The  defendant  pleads  and   relies 
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upon  the  statute  of  limitations.  Following  American  Mis^ 
sionary  Ass^nv.  Smith,  59  Iowa,  704,  the  tax  title  is  invalid, 
ana  the  right  to  redeem  exists.  This  counsel  for  the  appellee 
concedes,  but  insists  that  this  action  is  barred.  The  statute 
provides  that  no  action  for  the  recovery  of  real  estate  shall  li^, 
unless  the  same  be  brought  within  five  years  after  the  treas- 
urer's deed  is  executed  and  recorded.  Code,  §  902.  There  is 
no  evidence  tending  to  show  that  the  deed  ever  has  been 
recorded,  and  therefore  the  statute  has  not  begun  to  run. 
The  defendant  pleaded  the  statute,  and  the  burden  is  on  him 
to  show  that  the  deed  is  recorded,  and,  as  he  has  failed  to  do 
this,  the  result  is  that  the  judgment  of  the  circuit  court 
must  be 

Affirmed. 


Miller  &  Thompson  y.  MoOallen  bt  al. 

1.  Surety  on  Note:  discharob  op  bt  extension  of  time.    Where 

the  holder  of  a  note  given  for  borrowed  money  agreed  with  the  princi- 
pal debtor  to  take  a  new  note  for  the  debt,  to  be  signed  by  himself  and 
the  surety  on  the  first  note,  and  the  new  note  was  made  and  signed  by 
the  principal,  ani  given  to  the  creditor,  together  with  the  discount 
thereon,  but  the  transaction  was  n?Tcr  consummated,  because  the  surety 
never  signed  the  new  note,  and  the  discount  paid  thereon  was  applied 
as  a  piyment  on  the  old  one,  held  that  there  was  no  such  agreement  for 
an  extension  of  time  on  the  old  note  as  would  discharge  the  surety 
thereon. 

2.  Evidence :  lbqal  conclusion  is  not.  The  legal  conclusion  of  a  wit- 

ness is  not  evidence  which  a  party  has  the  right  to  have  submitted  to  a 
jury. 

Appeal  from  Lyon,  District  Court. 

Saturday,  Ootober  23. 

AonoN  upon  a  promissory  note.  There  was  a  trial  before 
a  jury,  and  verdict  and  judgment  were  rendered  for  the 
plaintiffs.     The  defendant  Wagner  appeals. 
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Van  Wagenen  <&  MoMUlen,  for  appellant. 
£!.  Y,  Greenleqfy  for  appellees. 

Adams,  Ch.  J. — ^The  defendant  Wagner  averred  that  he 
signed  the  note  as  surety  for  the  defendant  MeOallen,  and 
1.  SURETY  ^^^^^  theplaintifts  extended  the  time  of  payment 
charKe^of  bv"  ^^  ^h®  ^^^^  without  his  Consent,  and  by  reason 
time?^*^"**  thereof  he  became  released.  The  court  instructed 
the  jury  that  there  was  no  evidence  showing  an  extension. 
The  facts  appear  to  be  that  the  plaintiffs  are  proprietors  of  the 
Lyon  County  Bank;  that  McCallen  borrowed  money  at  the 
bank,  and  gave  the  note  in  question,  with  Wagner  as  surety; 
that  some  time  after  the  note  fell  due  he  went  into  the  bank 
and  paid  the  accrued  interest  on  the  note,  and  also  signed 
another  note,  which  it  was  expected  Wagner  would  sign,  as 
a  renewal  note,  and  at  the  same  time  he  paid  a  certain 
amount  as  discount  on  the  renewal  note,  but  the  old  note 
was  not  surrendered,  and  was  not  to  be  surrendered  unless 
Wagner  signed  the  renewal  note,  which  he  never  did.  The 
plaintiff  Miller  testified  that  there  was  no  agreement  or  con- 
versation in  regard  to  the  extension  of  the  note  in  suit,  and 
we  have  to  say  that  we  see  nothing  whatever  tending  to  con- 
tradict his  testimony  upon  this  point.  What  was  done, 
indeed,  was  inconsistent  with  the  idea  of  the  extension  of 
the  note.  What  was  done  was  for  the  purpose  of  a  renewal, 
which  would  have  been  entirely  unnecessary  if  there  had 
been  an  agreement  for  an  extension  of  the  original  note. 

The  defendant  contends  that  the  payment  of  discount  on 
the  renewal  note  shows  an  extension  of  the  original  note, 
but  it  appears  to  us  that  he  wholly  misconceives  the  situa- 
tion. Kenewal  did  not  take  place,  and  for  the  reason  that 
the  renewal  note  was  not  fully  executed.  If  renewal  had 
taken  place,  the  old  note,  of  course,  would  have  been  dis- 
charged, and  Wagner  would  have  liad  no  occasion  to  plead 
a  release  of  himself  by  extension.     The  payment  of  discount 
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on  the  renewal  note  was  in  anticipation  that  it  would  be  fully 
executed  and  accepted  in  renewal.  But  it  was  not  fully 
executed  nor  accepted,  and  the  discount,  as  the  evidence 
shows,  was  applied  upon  the  note  in  suit. 

The  defendant  contends  that  his  own  testimony  is  to  be 
taken  as  some  evidence  that  there  was  an  extension  of  tliQ 
2.  bvidencb:  note  in  suit.  His  testimony  is  in  these  words: 
stonis  uot.""  "When  this  note  became  due,  McCallen  extended 
it."  But  it  was  not  for  McCallen  to  extend  tlie  note.  That 
was  something  for  the  plaintiffs  to  do  if  it  were  to  be  donQ 
at  all.  But,  conceding  that  he  meant  that  McCallen  pro- 
cured an  extension,  we  cannot  regard  the  statement  as  any- 
thing more  than  the  expression  of  his  opinion^  based,  prob- 
ably, upon  what  we  have  set  out  above  as  done  by  McCallen. 
The  testimony  of  Miller  that  there  was  no  agreement  or 
conversation  in  regard  to  extending  this  note  stands  unre- 
butted.  If  Wagner  had  knowledge  to  the  contrary,  it  was 
clearly  incumbent  upon  him  to  rebut  Miller  by  testifying  to 
something  as  said  which  would  amount  to  an  agreement  for 
an  extension. 

We  think  that  the  court  correctly  directed  a  verdict  for  the 

plaintiffs. 

Affibmed. 


60  6^ 
80  108 
09  683 
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Practice  on  Appeal:  rulings  adtersb  to  appellant  Arx)MiB 
considered.  In  an  ordinary  action,  this  court  can  review  only  such 
rulings  of  the  trial  court  as  were  aiverae  to  the  appellant.  Accordinjrly, 
where  defemlant,  on  three  stated  grounds,  moved  the  court  to  direct  a 
verdict  for  him,  which  motion  the  court  overruled  as  to  the  first  and 
third  grounds,  but  sustained  as  to  the  second,  and  plaintiif  alone 
apppaled,  held  that,  as  the  ruling  of  the  court  as  to  the  sufficiency  of 
the  first  and  third  grounds  could  not  be  reviewed,  the  judgment  must  be 
reversed  if  the  ruling  as  to  the  sufficiency  of  the  second  ground  was 
erroneous. 
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2.  Corporations:  parol  agreement  to  take  stock:  validity.  A 
parol  a^eement  made  with  ihe  directors  of  a  corporation  to  take  certain 
shares  of  the  stock  thereof  will  be  enforced,  when  there  is  no  provision 
in  the  charter  of  the  corporation  or  in  the  ]jblwb  of  the  state  requiring 
such  contracts  to  be  in  writing. 

3. : :  ACTION  on:  evidence:  directors*  minutes.    In  an 

action  npon  an  a^jfreement  to  take  corporation  stock,  alleged  to  bavu 
been  made  at  a  meeting  of  the  directors,  the  minutes  of  the  meeting 
were  admissible  to  prove  the  acceptance  of  the  offer  by  the  corporation, 
but  not  to  prove  that  the  ofiPer  was  made  by  the  other  party;  and  it  is 
immaterial  that  the  direction  to  make  the  recital  a  part  of  the  record 
was  given  at  a  subsequent  meeting. 

Appeal  from  Polk  Circuit  Court. 

Monday,  October  25. 

Plaintiff  is  a  corporation,  and  it  brought  this  action  on 
an  alleged  contract  by  defendant  to  take  and  pay  for  fifteen 
shares  of  its  capital  stock.  The  verdict  and  judgment  were 
for  defendant.     Plaintiff  appeals. 

Cummins  A  Wright^  for  appellant. 

Phillips  (&  2)ay,Tor  appellee. 

Reed,  J. — The  plaintiff  was  incorporated  on  the  eleventh 
day  of  June,  1884.  Its  articles  of  incorporation  contain  the 
following  provision:  "The  capital  stock  of  the  organization 
hereby  created  is  fixed  at  sixteen  thousand  dollars,  divided 
into  shares  of  one  hundred  dollars  each,  all  of  which  has  been 
subscribed  for,  and  are  payable  at  the  call  of  the  directors  of 
said  company,  and  as  provided  in  said  subscription."  There 
were  six  incorporators,  and,  as  we  understand,  those  six  per- 
sons had  subscribed  for  all  of  the  stock,  but  defendant  was  not 
of  the  number.  It  is  alleged  in  the  petition  that  on  the 
twenty-third  of  July,  188i,  defendant  subscribed  for  and 
agreed  to  pay  for  fifteen  shares  of  said  capital  stock,  and  that 
such  subscription  and  agreement  were  made  with  the  oflicers, 
directors  and  stockholders  of  the  corporation,  and  at  a  meet- 
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ii)g  of  the  corporation.  Plaintiff  proved  on  the  trial  that 
there  was  a  meeting  of  the  corporation  on  tlie  twenty-third 
of  July,  and  that  two  of  the  incorporators,  at  that  meeting, 
desired  to  cancel  their  subscriptions  to  the  stock,  and  that 
the  other  incorporators  present  consented  that  this  might  be 
dope.  Defendant  and  four  others,  who  were  not  then  mem- 
bers of  the  corporation,  were  present  at  the  time,  and,  after 
it  had  been  agreed  that  said  cancellation  should  be  made, 
there  was  some  discussion  as  to  the  disposition  which  should 
be  made  of  the  stock  covered  by  said  subscriptions,  and  it 
was  agreed  that  it  should  be  taken  by  the  five  persons  pres- 
ent who  were  not  members  of  the  corporation.  Defendant 
stated  that  he  would  take  fifteen  shares,  and  directed  the  sec- 
retary to  set  him  down  for  that  amount.  The  secretary 
wrote  down  the  names  of  each  subscriber,  with  the  amount 
of  stock  he  agreed  t^  take,  on  a  slip  of  paper,  but  no  formal 
subscription  was  signed  by  any  of  the  parties.  After  this  he 
was  proceeding  to  fill  out  the  stock  certificates  for  the  par- 
ties, but  before  they  were  completed  defendant  left  the  meet- 
ing, stating  that  he  desired  to  go  to  Des  Moines  on  a  train 
that  was  then  approaching,  that  being  his  place  of  residence, 
and  tlie  meeting  being  at  Colfax.  But  before  leaving  he 
directed  the  secretary  to  take  the  certificates  to  Des  Moines  on 
the  next  day,  and  promised  that  he  would  then  pay  for  them. 
On  the  next  day  the  secretary  went  to  Des  Moines,  but,  being 
unable  to  see  defendant,  he  inclosed  the  certificates  in  an 
envelope,  and  left  them  with  another  person  who,  by  his 
direction,  delivered  them  to  defendant  on  the  same  day.  On 
the  next  day  he  telegraphed  defendant  calling  his  attention 
to  the  matter,  and  in  answer  to  the  dispatch  defendant  wrote 
him  stating  that,  owing  to  sickness  in  his  family,  he  had  not 
been  able  to  give  the  matter  attention;  and  that,  as  the  other 
stockholders  wanted  the  stock,  he  might  let  them  have  it,  or, 
if  this  could  not  be  done,  he  would  have  to  wait  until  he 
could  get  round,  and  promising,  if  the  stock  was  not  other- 
wise disposed  of,  to  give  the  matter  attention  the  next  week. 
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He  also  returned  tlie  certificates  to  the  secretary  inclosed 
with  his  letter.  But  he  subsequently  refused  to  receive  the 
stock  or  pay  for  it. 

When  plaintiff's  evidence  was  closed,  counsel  for  defend- 
ant moved  the  court  to^direct  the  jury  to  return  a  verdict  for 
him  on  substantially  the  following  grounds:  (1)  That  the 
allegation  in  the  petition  that  defendant  had  subscribed  for  and 
agreed  to  pay  for  the  stock  is  not  supported  by  evidence  of 
a  parol  agreement  by  him  to  take  and  pay  for  the  same;  (2) 
that  the  parol  agreement  to  take  and  pay  for  the  stock  is 
invalid,  and  cannot  be  enforced;  (3)  that  the  articles  of 
incorporation  show  that  all  the  stock  had  been  taken  before 
the  alleged  agreement  with  defendant,  and  there  was  no  com- 
petent evidence  that  any  portion  of  it  had  been  surrendered, 
or  that  the  corporation  could  then  enter  into  a  valid  agree- 
ment for  the  transfer  of  any  portion  of  its  stock  to  him.  The 
court  sustained  the  motion  on  the  second  ground,  and  over- 
ruled it  as  to  the  other  grounds. 

I.     Counsel  for  appellee  contend  that  the  only  question 

which  arises  under  the  appeal  is  as  to  the  correctness  of  the 

rulin;i:  of  the  circuit  court  in   directing  the  ver- 

1.  PRACTICE  "  ^ 

?uihlJ^s^Si  diet  for  the  defendant,  and  that  the  judgment 
peiTfMit'iiimie  o^gl^t  not  to  be  disturbed  if  the  motion  should 
considered,      j^^^^   j^^^^     sustained   ou  any   of  the    grounds 

alleged,  regardless  of  whether  the  ruling  was  based  upon 
those  grounds  or  not.  But  we  think  this  position  cannot  be 
maintained.  The  cause  is  an  ordinary  action,  and  we  can 
review  only  such  rulings  of  the  trial  court  as  were  adverse  to 
the  appellant,  and  are  properly  assigned  as  errors.  If, 
instead  of  moving  the  court  to  direct  the  verdict  on  the 
grounds  alleged,  counsel  had  asked  the  court  to  give  the 
three  propositions  involved  in  their  motion  by  way  of  instruc- 
tion to  the  jury,  and  the  court  had  given  the  one,  and  refused 
to  give  the  others,  they  would  hardly  contend  that  the  appeal 
brought  up  any  questions  for  our  consideration  except  such 
as  related  to  the  correctness  of  the  instruction  given.       But, 
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in  effect,  that  is  what  was  done.  With  either  of  the  propo- 
sitions given  to  the  jury  by  way  of  instruction,  a  verdict  for 
the  defendant  would,  under  the  proof,  have  as  certainly 
resulted  as  from  a  positive  direction  by  the  court.  In  effect, 
the  court  told  the  jury  that  the  second  proposition  was  the 
law  of  the  case,  and,  as  there  was  no  controversy  as  to  the 
facts,  the  verdict  must  be  for  defendant.  The  case,  then,  is 
in  precisely  the  condition  it  would  have  been  in  if  the  prop- 
osition, instead  of  being  incorporated  in  the  motion,  had  been 
given  as  an  instruction,  and  the  jury,  without  an  express 
direction  from  the  court,  had  returned  a  verdict  for  defend- 
ant; and  the  only  question  we  can  consider  on  this  bi;anch 
of  the  case  is  as  to  the  correctness  of  that  proposition. 

11.     The  agreement  of  defendant  to  take  and  pay  for  the 

stock  was  unconditional.     He,  in  effect,  directed  the  secre- 

2.  CORPORA-      tary  to  subscribe  in  his  name  for  the  amount  of 

affreemei'u  to    stock  named,  but  no  entry  was  in  fact  made  in 

take  stock:         ,  i    i       i  i        /»    i  .  .i 

validity.  tlie  stock-book  or  records  oi  the  corporation  until 

after  he  had  notified  the  officers  ef  the  company  that  he 
would  not  take  or  pay  for  the  stock,  so  that  the  agreement 
of  the  parties  rests  entirely  in  parol;  and  the  question  is 
whether  such  agreement  is  valid  and  enforceable.  It  is  said 
by  Thompson,  in  his  work  on  Liability  of  Stockholders,  (§ 
108,)  that  parol  subscriptions  for  stock  are  not  valid, 
and  that  contracts  of  that  character  can  be  proven  only  by 
written  evidence.  The  following  cases  are  cited  in  support 
of  the  text:  Plttshirg  cfe  S,  R.  Co,  v,  Gazzam,  32  Pa.  St., 
340;  Vreelandv.  New  Jersey  Stove  Co,,  29  N.  J.  Eq.,  188; 
Thames  Tunnel  Co,  v.  Sheldon^  6  Barn.  &  C,  341; 
Brouwer  v,  Applehy,  1  Sandf.,  170.  And  Fanning  v. 
Insurance  Co,^  37  Ohio  St.,  339,  is  cited  by  counsel  as  sus- 
taining the  same  doctrine. 

It  is  to  be  observed,  however,  that  the  holding  in  each  ot 
these  cases  is  based  very  largely  upon  provisions  of  the 
charters  of  the  corporations,  or  of  some  general  statute  gov- 
erning the  question.     It  is  not  claimed,  however,  that  there 
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18  any  etatute  of  this  state  which  requires  contracts  of  that 
character  to  be  in  writing,  and  we  think  there  is  no  provis- 
ion of  plaintiff's  articles  of  incorporation  which  has  tllat 
effect.  The  provision  quoted  above,  which  is  the  only  one  at 
all  relating  to  the  subject,  simply  recites  that  the  stock  has 
all  been  subscribed,  and  is  payable  at  the  call  of  the  direct- 
ors, as  provided  in  the  subscription.  It  clearly  does  not 
create  any  limitation  on  the  power  of  the  corporation  to  con- 
tract for  the  disposal  of  its  capital  stock.  When  the  articles 
of  incorporation  were  adopted,  it  was  not  contemplated  that 
the  company  would  ever  have  occasion  to  contract  for  the 
disposal  of  any  portion  of  its  stock.  The  stock  had  then  all 
l)een  subscribed  for,  and  there  was  apparently  no  necessity  for 
making  any  provision  on  the  subject,  and  accordingly  none 
was  made.  The  question  presented  by  the  case,  then,  is 
whether,  in  the  absence  of  any  provisions  as  to  the  manner 
in  which  such  contracts  shall  be  entered  into  either  in  the 
charter  or  the  general  statutes  of  the  state,  a  corporation  may 
contract  by  parol  for  the  disposal  of  its  capital  stock.  In 
our  opinion,  it  may.  There  is  nothing  in  the  nature  of  the 
contract  which  requires  it  to  be  in  writing.  For  the  purpose 
of  effecting  the  object  of  its  organization,  the  powers  of  the 
corporation,  unless  restricted  by  statute,  are  as  broad  as 
those  of  a  natural  person.  Thompson  v.  Lambert^  4A  Iowa, 
239. 

There  can  be  no  doubt  that,  under  our  general  statute  gov- 
erning the  organization  of  such  bodies,  they  may,  by  express 
provision  of  their  articles  of  incorporation,  clothe  themselves 
with  power  to  contract  in  that  manner,  or  they  might  pro- 
vide that  they  should  be  bound  only  when  the  contract  was 
entered  into  in  writing.  But  when  no  provision  or  limita- 
tion on  the  subject  is  made,  and  the  object  is  one  concerning 
which  they  have  power  to  contract,  it  follows  necessarily,  we 
think,  that  they  may  contract  in  either  manner,  as  may  be 
determined  by  the  incorporators  or  directors.  The  ability  to 
do  this  is  necessar^y  incident  to  the  powers  with  which  they 
are  vested  under  the  law.     We  think,  therefore,  that  the  cir- 
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cuit  court  erred  in  the  ruling  that  the  contract  in  question 
was  void. 

Ill,     On  the  trial  the  plaintiff  offered  in  evidence  the  rec- 
ord of  the  proceedings  had  at  the  meeting  at  which  the  con- 

3. . J  tract   was   entered   into.      But,  on  defendant's 

evidence"!  objection,  it  was  excluded.  This  record  shows 
minutes!  that  certain  of  the  officers  who  had  previously 
been  elected  tendered  their  resignations,  and  that  these  were 
accepted ;  also  the  election  of  other  of  the  stockholders  to 
those  offices.  It  also  contains  the  following  recital:  ^'The 
stock  was  then  all  subscribed  for,  and  the  secretary  instructed 
to  issue  accordingly.  This  subscription  was  made  by  the 
parties,  or  by  their  written  order,  and  was  taken  and  written 
down  by  the  secretary  by  their  direction  and  order,  as  fol- 
lows." And  this  is  followed  by  a  list  of  the  subscribers, 
with  a  statement  of  the  amount  of  stock  taken  by  each.  This 
recital  was  not  entered  on  the  record  at  the  time  it  was  orig- 
inally written  by  the  secretary;  but  at  a  subsequent  meeting 
of  the  corporation  he  was  directed  to  enter  it  in  the  record 
of  the  meeting  in  question.  A  number  of  meetings,  however, 
intervened  between  that  one  and  the  one  at  which  the  direc- 
tion was  made.  This  record  was  probably  not  competent 
evidence  of  an  agreement  by  defendant  to  become  a  share- 
holder. He  denied,  in  his  answer,  that  he  had  made  the 
agreement  alleged,  and  he  had  no  part  in  making  the  record. 
He  could  not,  therefore,  be  bound  by  its  recitals  as  to  his 
agreement.  But  the  burden  was  on  plaintiff  to  prove  its 
acceptance  of  whatever  proposition  or  offer  he  had  made  at 
the  meeting  to  take  the  stock;  and  the  record  was  compe- 
tent evidence  to  show  acceptance,  and  it  should  have  been 
admitted  for  that  purpose.  It  is  immaterial,  we  think,  that 
the  direction  to  make  the  recital  a  part  of  the  record  was 
made  at  a  subsequent  meeting.  Plaintiff  had  the  right,  at 
any  time,  to  correct  its  record  in  accordance  with  the  facts. 
The  judgment  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Vol.  LXIX — 44  Reversed. 
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[The  following  opinions  were  retained  upon  petitions  for  re-hearlng,  and  did 
hot  come  into  my  liands  in  time  for  insertion  in  their  chrouologioai  order.— 

BKPOBTE&.] 


NeILSON   V.    GiLBEBT.  »  ~^ll 

100    21 1| 

1.  Master  and  Servant:  negligbncb  op  fellow  servant:  liabilitt  I^^  ^\ 
OF  HASTER.    The  proximate  cause  of  the  injury  of  which  plaintiff  com-  ^., 

plains  was  the  falling  of  a  derrick  on  account  of  the  neglect  of  a  fellow  ser-   lis    lo| 
vant  to  fasten  a  guy  rope.    Held  that  plaintiff  could  not  recover  of  the 
master,  who  had  cautioned  the  men  never  to  let  go  a  guy  line,  after 
untying  it,  until  it  had  been  tied  again. 

Appeal  from '  Warren  Circuit  Court. 

Thubsday,  June  4,  1885. 

Action  for  a  personal  injury.  There  was  a  trial  by  jury. 
After  the  plaintiff  introduced  his  evidence,  the  defendant 
moved  the  court  to  direct  a  verdict  for  the  defendant.  The 
motion  was  sustained,  and  the  plaintiff  appeals. 

Bryan  A  Bryan^  for  appellant. 

ifourse  <&  Kauffman^  for  appellee. 

EoTHBooK,  J. — The  plaintiff  was  in  the  employ  of  the 
defendant  as  a  laborer,  assistiuo^  in  the  erection  of  a  building 
\xi  the  city  of  Des  Moines.  He  belonged  to  a  gang  of  men 
engaged  in  raising  iron  columns  upon  the  building  and  plac- 
ing them  in  proper  position.  The  columns  were  of  such 
weight  that  machinery  was  necessaiy  to  raise  them  upon  tlio 
building  and  put  them  in  the  proper  place.  This  machinery 
consisted  of  a  derrick  made  of  three  pieces  of  timber  fast- 
ened together  at  one  end,  and  diverging  so  that  at  the  other 
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end  two  of  the  timbers  were  separated  about  four  and  a  half 
feet,  while  the  other  extended  out  from  the  two  about  four- 
teen feet.  A  block  and  tackle  was  suspended  from  the  apex 
of  the  derrick,  which  was  operated  by  windlass,  which  wa^ 
framed  into  the  timbers  which  were  about  four  and  a  half 
feet  apart.  This  apparatus  was  placed  upon  the  building  at 
the  proper  place,  and  when  one  column  was  raised  and  placed 
in  position  the  machinery  was  moved  along  to  the  place  for 
raising  and  setting  another  column.  In  order  to  keep  the 
derrick  in  a  vertical  position,  two  guy  ropes  were  attached  to 
the  top  and  stretched  in  opposite  directions.  After  setting  a" 
column,  the  men  composing  the  gang  had  taken  their  places 
to  moVe  the  derrick  to  the  next  place,  when  the  foreman  of 
the  gang,  seeing  a  pile  of  lumber  in  the  way,  directed  the 
men  to  first  move  the  lumber  out  of  the  way.  Before  this 
direction  was  given  one  of  the  men  had  untied  one  of  the 
guy  ropes.  Instead  of  securing  the  rope,  he  laid  it  down 
and  went  towards  the  pile  of  lumber  to  assist  in  removing 
it.  The  derrick  almost  immediately  tipped  over,  and  in  fall- 
ing struck  and  injured  the  plaintifi^. 

The  negligence  complained  of  by  plaintiff  was  that  the 
derrick  was  defective  in  its  original  construction;  that  there 
was  an  insuflScient  number  of  men  to  do  the  required  work 
with  reasonable  safety;  and  that  the  foreman  ordered  the 
men  away  from  the  derrick  and  failed  to  secure  it  properly. 

We  do  not  think  it  is  at  all  necessary  to  consider  the  ques- 
tions as  to  whether  or  not  the  derrick  was  properly  constructed, 
or  whether  the  force  employed  was  insufficient  to  properly 
perform  the  work.  The  plaintiff  received  the  injury  by  rea- 
son of  the  falling  of  the  derrick,  and  the  immediate  and 
proximate  cause  was  the  unfastening  of  the  guy  rope.  All 
other  alleged  facts  of  negligence  were  remote,  and  not 
immediately  connected  with  the  injury.  The  evidence  shows 
beyond  any  controversy  that  the  derrick  would  not  have 
fallen  if  the  guy  rope  had  not  been  untied  and  left  unsecured. 
This  was  the  fault  and  negligence  of  a  fellow-servant  of  the 
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plaintiff,  for  which  there  can  be  no  recovery.  The  evidence 
is  explicit  that  the  men  had  been  cautioned  never  to  let  go 
of  a  guy  line,  after  untying  it,  until  it  was  tied  again.  This 
caution  was  well  understood  by  the  men  engaged  in  the 
work,  and  the  direction  to  remove  the  lumber  was  not  a  com- 
mand to  the  man  at  the  guy  rope  to  leave  it  unfastened. 

There  are  many  adjudged  cases  involving  the  question  as 
to  what  are  and  what  are  not  the  proximate  causes  of  injuries. 
We  have  no  occasion  to  review  such  cases  in  this  opinion. 
It  seems  to  us  that  a  mere  statement  of  the  facts  of  the  case 
completely  demonstrates,  in  view  of  all  that  has  been  writ- 
ten upon  the  subject,  that  all  alleged  negligent  acts,  back  of 
the  act  of  leaving  the  guy  rope  unfastened,  are  remote,  not 
proximate,  and  cannot  be  made  the  basis  of  a  recovery.  See 
Bosch  V,  Burlington  <&  3f.  R.  R.  Co,y  44  Iowa,  402; 
Dubuque  Wood  cfe  Coal  Asshi  v.  Dubuque^  30  Id.,  176; 
Lewis  V.  Railroad  Co.,  54  Mich.,  55;  Whart.  Neg.,  §§ 
137-143. 

Affirmed. 


The  First  National  Bank  o^  Villisca  v.  Thurman. 

69  m\ 
Contract:  forpbiturk:  pleading:  remote  damages.    Defendant      ^^  1^ 
agreed  in  writing  with  plaintiff  to  erect  a  building  of  certain  dimen-       69     ©93 
sions,  by  a  stated  time,  on  a  designated  lot,  and,  in  case  of  failure,  to      135    681 
pay  plaintiff  $500  forfeit,  provided  plaintiff  should  build  a  banking- 
house  on  the  opposite  side  of  the  street.    Defendant  failed  to  build,  but 
plaintiff  erected  a  banking-house  at  the  place  designated,  at  a  greater 
expense  than  it  would  have  done  but  for  the  contract,  and  it  now  seek<< 
to  recover  the  forfeit  as  stipulated  damages.    Held  that,  a^the  petition 
did  not  allege  that  plaintiff,  but  for  the  contract,  would  have  erected  it« 
banking-house  elsewhere,  and  as  it  was  not  obliged  by  the  contract  to 
erect  a  house  of  any  designated  cost  or  description,  and  as  the  alleged 
diminution  of  the  value  of  its  house  by  reason  of  defendant's  failure  to 
build  was  too  speculative  to  be  recovered  in  damages,  a  demurrer  to  the 
petition  was  properly  sustained. 
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Appeal  from  Montgomery  Circuit  Court. 

Wednesday,  December  16,  1885. 

Action  at  law  upon  a  written  contract.  A  demurrer  to 
the  petition  was  sustained,  and,  plaintiff  standing  upon  Iii4 
petition,  judgment  was  entered  for  defendant.  Plaintiff 
appeals. 

F.  P.  Oreenlee,  S.  McPheraoriy  C.  E,  Richards  and  F. 
M.  Davis,  for  appellant. 

W.  S.  Strawn  and  W.  H.  Redmon,  for  appellee. 

Beck,  Ch.  J. — I.  Tlie  petition,  after  alleging  the  corpor- 
ate character  of  plaintiff,  proceeds  to  state  its  cause  of  action 
in  the  following  language:  *'That  July  10,  1882,  defendant 
executed  and  delivered  to  plaintiff  his  written  contract,  in 
words  following,  viz.: 

"  'ViLLisoA,  Iowa,  July  15,  1882. 
"  'I  hereby  agree  to  build  (or  cause  to  be  built)  on  lot  244, 
in  Villisca,  Iowa,  a  good,  substantial  brick  building,  forty 
feet  wide  and  eighty  feet  long,  two  stories  high,  and  to  be 
completed  during  the  year  1883,.  and,  in  case  of  failure  to 
build  l)y  the  time  specified,  I  hereby  agree  to  pay  the 
directors  of  the  First  National  Bauk  of  Villisca,  Iowa,  the 
sum  of  five  hundred  dollars,  (forfeit,)  provided,  the  said  bauk 
shall  build  a  banking-house  on  the  opposite  side  of  the  street, 
on  lot  No.  — .  M.  S.  Thurman.' 

"That  said  bank  did,  at  great  expense,  build  a  banking- 
house  on  said  lot  No.  — ,  in  said  town  of  Villisca,  the  said 
lot  being  on  the  opposite  side  of  the  street  from  said  lot  244, 
and  completed  and  occupied  the  same  in  the  early  part  of  the 
year  1883,  and  have  ever  since  oscupied  the  same  as  a  bank. 
Defendant  has  wholly  failed  and  neglected  to  comply  with 
the  terms  of  said  contract.  He  has  neither  built,  nor  caused 
to  be  built,  a  building  on  said  lot  24t,  and  has  wholly  failed  to 


Digitized  by 


Google 


SUPPLEMENT.  695 


The  First  National  Bank  oX  Villisca  v.  Thurman. 


pay  to  plaintiff  said  sum  of  five  hundred  dollars,  or  any  part 
thereof;  that  said  contract,  when  so  made,  was  made  for  the 
use  and  benefit  of  plaintiff,  and  at  all  times  since  its  execu- 
tion has  been  the  property  of  plaintiff.  By  reason  of  said 
contract,  and  wholly  relying  thereon,  plaintiff,  at  great 
expense,  and  at  more  additional  expense  than  the  amoant 
mentioned  in  said  written  contract,  — than  would  have  built 
their  bank  elsewhere, — did  build  their  bank  at  the  place 
a'bresaid  mentioned.  By  reason  of  the  failure  and  refusal  to 
build  said  building  by  defendant,  plaintiff  has  been  damaged 
by  reason  of  said  expense,  and  the  depreciation,  or  loss  in 
value,  of  plaintiff's  building  than  it  would  be  in  value  if 
defendant  had  erected  his  said  building,  in  more  than  five 
liundred  dollars;  that  said  parties  intended  to  make  said 
stipulation  of  five  hundred  dollars  forfeit  as  that  much  stip- 
ulated damages."  Plaintiff  asks  judgment  for  five  hundred 
dollars,  interests  and  costs. 

The  demurrer  to  the  petition  is  in  the  following  words: 
"  (1)  The  pretended  contract  is  void,  it  not  being  within  the 
scope  or  powers  of  a  national  bank  to  make  or  enter  into  such 
a  contract.  (2)  The  petition  shows  upon  its  face  that  it  is  an 
a3tion  brought  upon  a  pretended  contract  which  is  against 
public  policy,  contrary  to  the  law,  and  void.  (3)  Here  are 
no  statements  or  allegations  of  facts  in  said  amended  and 
substituted  petition,  or  the  amendment  thereto,  constituting 
a  claim  for  damages  on  a  contnict  of  forfeiture,  and  said 
])leading  states  no  facts  showing  a  right  to  recover." 

ir.  Without  consideration  of  the  first  and  second  grounds 
of  the  demurrer,  we  reach  the  conclusion  that  it  was  rightly 
sustained  upon  the  third.  As  we  understand  the  petition, 
plaintiff  seeks  to  recover  upon  two  grounds,  namely:  (1)  The 
banking-house  cost  plaintiff  more  than  it  would  have  cost  if 
built  elsewhere.  (2)  The  house,  after  its  construction,  is  of 
less  value  than  it  would  have  baen  had  defendant  erected  the 
building  in  accord  with  his  agreement. 

III.     The  petition  does  not  allege  that  the  plaintiff  would 
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liave  erected  the  banking-house  at  another  place,  and  that  the 
contract  with  defendant  induced  it  to  change  the  place  of 
building.  It  is  not  shown  that  the  house  was  under  con- 
tract, to  be  of  any  fixed  value.  The  plaintiff,  it  is  shown, 
was  induced  by  the  contract  to  build,  but  it  does  not  appear 
that  the  expense  of  the  building  was  a  matter  contemplated 
by  the  parties.  The  alleged  increased  expense  of  the  build- 
ing is  not  an  element  of  damage,  under  the  contract. 

IV.  The  damage  claimed  on  the  ground  of  the  dimin- 
ished value  of  the  banking-house  is  extremely  uncertain, 
remote  and  speculative,  and,  on  account  of  this  character,  is 
not  recoverable  in  an  action  on  the  contract.  We  are  unable 
to  discover  how  the  damages  claimed  by  plaintiff,  by  reason 
of  the  loss  on  the  value  of  his  house,  could  be  determined, 
except  by  the  most  vague  estimate,  based  upon  speculation 
as  to  possible  diminution  of  business,  and  the  like. 

We  reach  the  conc^lusion  that  the  judgment  of  the  circuit 

court  ought  to  be 

Affirmed. 


,  Sweeley  v.  Van  Steenburg.     (Two   Cases.) 

69    696  ^                                ^ 

82    606 

I  69  096  1-  Tax  Sale  and  Deed:  notice  to  redeem:  proof  of  service. 

fl5~^  The  pervice  by  publication  of  a  notice  to  redeem  from  a  tax  sale  cannot 

105  4751  be  proved  by  the  affidavit  of  the  publisher  of  the  newspaper  in  which 
it  was  published;  and  a  tax  deed  issued  on  such  proof  alone  is  invalid. 


2.  Judgment:  on  notice  by  publication  against  non-residknt: 
WHAT  NECE8SART  TO  VALIDITY.  Where  an  original  notice  to  a  non- 
resident defendant  is  given  by  publication  according  to  law,  a  judsrment 
thereon  will  be  valid,  if  the  defendant  is  in  fact  a  non-resident,  and  the 
action  relates  to  some  of  the  interests  enumerated  in  sub-division  6  of  § 
2618  of  the  Code,  and  the  record  shows  the  publication  of  the  notice. 
It  is  not  necessary  that  the  fact  of  non-residence  be  proved,  nor  that  the 
record  show  the  determination  of  such  fact  (Compare  Neircomb  r. 
Dewef/y  27  Iowa,  381.)    Decisions  under  former  statutes  distinguished. 

Appeal  from  Dickinson  District  Court. 
Monday,  December  21,   1885. 
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These  causes  involve  the  same  questions,  and  may  be  dis- 
posed of  in  one  opinion.  Tliej  are  equitable  actions,  and 
the  relief  demanded  in  each  cause  is  the  setting  aside  of  a 
judgment  of  the  circuit  court  of  Dickinson  county,  by  which 
the  title  to  a  tract  of  land  is  quieted  in  defendant;  also  the 
cancellation  of  a  tax  deed  to  said  land,  and  the  establishment 
of  plaintiff's  right  to  redeem  the  same  from  tax  sale.  The 
circuit  court  granted  the  relief  demanded.  Defendant 
appeals. 

Bailey y  Osborne  A  Peters^  for  appellant. 

M,  II.  Baughy  for  appellee. 

Reed,  J. — The  lands  in  question  were  sold  for  delinquent 
taxes  at  the  annual  tax  sale  which  took  place  in  October, 
1.  TAX  sale  1876,  and  defendant  was  the  purchaser.  At  the 
ticeto  re-°  time  of  this  sale  the  tract  involved  in  one  of  the 
ofservkje.  actions  belonged  to  John  Krohne,  and  that 
involved  in  the  other  case  to  James  M.  Maupin.  After  the 
expiration  of  two  years  and  nine  months  from  the  date  of 
the  sale,  defendant  caused  notices  to  be  served  on  said  Krohne 
and  Maupin,  by  publicr^tion  in  a  newspaper  published  in  the 
county,  of  the  time  when  the  right  of  redemption  would 
expire.  The  lands  were  unoccupied  and  unimproved,  and 
were  taxed  to  said  Krohne  and  Maupin.  The  only  proof  of 
the  service  of  the  notice  which  was  filed  in  the  ofBce  of  the 
county  treasurer  was  the  affidavit  of  the  publisher  of  the 
newspaper  in  which  the  notices  were  published.  The  treas- 
urer, however,  executed  to  defendant  deeds  of  the  land,  and 
he  subsequently  instituted  suits  in  the  circuit  court  against 
said  John  Krohne  and  Jamas  M.  Maupin  to  quiet  his  title 
to  said  lands,  and  judgments  were  entered  in  said  actions 
quieting  and  confirming  his  title  thereto.  After  these  judg- 
ments were  entered,  plaintiff  obtained  conveyance  of  the 
land  (by  quitclaim)  from  Krohne  and  Maupin.  The  facts 
with  reference  to  the  proof  of  service  of  the  notice  to  redeem 
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from  the  tax  sale  are  similar  to  those  in  American  Mission^ 

ary  Asa^n  v.  Smithy  59  Iowa,  704,  and  under  the  doctrine  of 

that  case  plaintiff  is  now  entitled  to  redeem  the  land,  unless 

this  right  is  barred  by  the  judgments  quieting  the  title  to  the 

property  in  defendant. 

It  is  alleged  in  the  petition  that  the  judgments  are  void 

and  of  no  effect,  for  the  reason  "  that  the  only  attempt  to 

serve  the  defendants  in  said  actions  with  notice 

^)nno«ceb7'  ^^  *  pretended  service  by  publication ;  that  no 

against  such   service   was  ever  had  as  is    required  by 

noD-resIdent:  ,  ^,     ^  i*       *•  .1.1 

whatneces-     law  I  that    no    proof    of   service    of  the    oriff- 

sary  to  va-       ,      /  .  .'^  .  ^ 

iidity.  mal     notice     m      said      actions      upon     the 

defendants  therein  was  ever  offered  or  introduced  to  said 
circuit  court,  or  the  judge  thereof,  or  filed  with  or  made  a 
part  of  the  records  in  said  causes,  or  that  the  defenijant 
therein  had  ever  appeared,  had  ever  been  served  with  notice, 
or  had  any  knowledge  of  the  pendency  of  said  causes.*' 

It  is  proved  that  said  Krohne  and  Maupin  are,  and  always 
have  been,  non-residents  of  this  state.  It  is  also  shown  that 
original  notices,  in  the  ordinary  form,  directed  to  them,  were 
published  in  a  newspaper  published  in  the  county,  and  that 
the  affidavits  of  the  publisher  of  said  newspaper,  showing 
the  fact  of  such  publication,  were  filed  in  the  causes;  also 
that,  before  such  publications  were  made,  the  plaintiff  in  the 
actions  (defendant  in  this)  filed  his  own  affidavits,  in  which 
he  swore  that  personal  service  of  the  original  notices  in  the 
actions  could  not  be  made  on  the  defendants  therein  within 
this  state.  There  was  no  appearance  for  the  defendants  in 
the  actions,  but  the  judgments  were  entered  by  default.  It 
is  recited  in  each  of  the  judgments  that  it  was  made  to 
appear  to  the  court  that  the  defendant  therein  had  been  duly 
and  legally  served  with  notice  of  the  pendency  of  the  action. 
It  is  admitted  that  this  finding  is  based  solely  on  the  evidence 
contained  in  said  affidavits,  and  that  tHey  contain  the  only 
sliowing,  with  reference  to  the  service  of  the  original  notices, 
which  was  made  or 'filed  in  the  causes.     Appellee's   position 
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is  that  the  non-residence  of  the  defendants  in  the  actions  is 
a  jurisdictional  fact,  and  unless  that  fact  was  shown,  and 
made  a  matter  of  record  in  the  proceedings,  the  judgments 
are  void;  and  he  contends  that  it  is  not  shown,  either  by  the 
judgment  entries  or  the  aflSdavits  on  file  in  the  causes,  that 
that  fact  was  established.  It  is  provided  by  section  2618  of 
the  Code  that  "  service  may  be  made  by  publication,  when 
an  affidavit  is  filed  that  personal  service  cannot  be  made  on 
the  defendant  within  this  state,  in  either  of  the  following 
cases:  *  *  *  (^)  In  actions  which  relate  to,  or  the 
subject  of  which  is,  real  or  personal  property  in  this  state, 
when  any  defendant  has  or  claims  a  lien  or  interest,  actual 
or  contingent  therein,  or  the  relief  demanded  consists  wholly 
or  partly  in  excluding  hira  from  any  interest  therein,  and 
such  defendant  is  a  non-resident  of  this  state,  or  a  foreign 
corporation,  *  *  *"  Under  this  provision  two  con- 
ditions must  exist  in  order  to  give  the  court  jurisdiction  to 
enter  a  judgment  against  a  defendant  who  has  been 
served  by  publication:  (1)  The  action  must  relate  to  some 
of  the  interests  enumerated  in  the  provision;  and  (2)  the 
defendant  must  be  a  non-resident  of  the  state  or  a  foreign 
corporation.  Each  of  these  conditions  did  in  fact  exist  at 
the  time  the  judgments  in  question  were  entered.  The  ques- 
tion in  the  case  is  whether  they  are  invalidated  by  the  fact 
that  the  existence  of  one  of  these  conditions  is  not  shown  by 
the  record  of  the  causes  in  which  they  wore  entered. 

Counsel  for  appellee  rely  upon  Broghill  v,  Lmh^  3  G. 
Greene,  357;  Lot  2  v,  Swetland^  4  G.  Greene,  465;  Ahell 
V,  Cross,  17  Iowa,  171 ;  Bradley  v.  Jamison,  46  Id.,  68;  and 
Jiardsley  v.  nines,  33  Id.,  157, — as  sustaining  the  position 
that  the  judgments  are  Void,  because  the  fact  of  the  non- 
residence  of  the  defendants  is  not  shown  by  the  record. 
Each  of  these  cases,  however,  arose  iHider  statutes  contain- 
ing provisions  very  diflferent  from  those  of  section  2618. 
Some  of  them  arose  under  section  1826,  of  the  Code  of 
1851,  while  others  arose  under  chapter  240  of  the  Acts  of 
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the  Sixth  General  Assembly.  Section  1826  of  the  Code  of 
1851  provided  that  when  the  service  was  by  publication,  and 
no  appearance  was  had,  default  should  not  be  entered  until 
proof  was  made  that  a  copy  of  the  petition  and  notice  had 
been  sent  to  the  defendant,  through  the  post-office,  at  his 
usual  place  of  residence,  in  sufficient  time  for  his  appear- 
ance; or  that  such  residence  was  unknown  to  plaintiff  or  his 
attorney,  and  could  not,  with  reasonable  diligence,  be  ascer- 
tained. And  chapter  240,  Acts  of  the  Sixth  General  Assem- 
bly, provided  that  service  by  publication  might  be  made  on 
the  order  of  the  court,  or  of  a  judge  of  the  district  or  county 
court,  and  that  such  order  might  be  made  upon  a  showing 
by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that 
the  persons  upon  whom  the  service  was  sought  to  be  made 
could  not  be  found  within  the  state,  and  that  he  was  a  proper 
party  to  the  action,  or  that  a  cause  of  action  existed  against 
him.  And  the  holding  in  the  cases  arising  under  the  former 
statute  is  that  judgments  rendered  on  default  on  service  by 
publication  were  void,  unless  it  was  shown  by  the  record  that 
the  proof,  with  reference  to  the  sending  of  the  copy  of  the 
petition  and  notice  to  the  defendant,  or  of  the  inability  of 
plaintiff  to  ascertain  his  place  of  residence,  had  been  made; 
while  the  holding  in  the  cases  arising  under  the  other  stat- 
ute is  that  such  judgments  are  void  unless  it  is  shown  by  the 
record  that  the  service  by  publication  was  made  upon  the 
order  of  a  tribunal  or  officer  having  authority,  under  the 
statute,  to  order  that  it  be  so  made,  and  that  such  order  was 
made  upon  a  showing  made,  in  the  manner  prescribed  by 
the  statute,  of  the  facts  which  the  statute  required  to  be 
shown.  Each  of  the  statutes  required  that  certain  acts 
should  be  done  in  a  prescribed  manner,  in  order  to  confer 
upon  the  court  jurisdiction  to  pronounce  the  judgment;  and 
the  holding  of  the  cases  is  that  the  judgments  are  not  valid 
unless  it  is  shown  by  the  record  that  the  acts  essential  to  the 
jurisdiction  of  the  court  were  done  in  the  manner  prescribed. 
Under  section  2618,  however,  the  only  act  which  is  required 
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to  be  done  is  the  publication  of  the  notice  in  the  manner  and 
for  the  length  of  time  prescribed  by  law.  When  that  act  i$ 
done,  the  question  whether  the  court  has  jurisdiction 
depends  upon  whether  the  two  conditions  named  above 
exist  or  not.  Under  the  rule  established  by  the  cases,  the 
fact  of  the  publication  of  the  notice  must  be  shown  by  the 
record,  or  the  judgment  is  void. 

But  they  establish  no  rule  as  to  the  effect  of  the  failure  of 
the  record  to  show  the  fact  of  the  non-residence  of  the 
defendant.  In  Taylor  v.  Ormahy^  66  Iowa,  109,  we  held 
that  while  this  is  a  jurisdictional  fact,  it  need  not  be  shown 
by  the  affidavit  for  authority  to  make  service  by  publication. 
We  now  go  farther,  and  hold  that  if  the  defendant  was  in 
fact  a  non-resident  of  the  state,  and  the  action  relates  to 
some  of  the  interests  enumerated  in  subdivision  6,  quoted 
above,  and  the  record  shows  the  publication  of  the  notice, 
the  judgment  is  valid,  even  though  the  fact  of  non-residence 
was  in  no  manner  shown  in  the  proceeding  in  which  it  was 
rendered;  and  the  reason  upon  which  we  base  this  holding 
is  that  by  the  statute  it  is  the  fact  of  the  non-residence  of 
the  defendant,  and  not  the  proof  of  that  fact,  which  confers 
jurisdiction  upon  the  court.  In  determining  whether  the 
court  had  jurisdiction  in  any  such  case,  the  inquiry  must  be 
whether  the  fact  existed,  and  not  whether  its  existence  was 
proven  before  the  judgment  was  rendered.  The  principle  on 
which  the  decision  rests  is  similar  to  that  announced  in 
NewGomb  v,  Dewey y  27  Iowa,  381.  We  think,  therefore, 
that  the  rights  of  the  parties  are  determined  by  the  judg- 
ments obtained  by  defendant  against  Krohne  and  Maupin. 
The  judgments  will  accordingly  be 

Sevsrsed. 
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Harklbboad  V.  "Watebhousb  bt  al. 

1.  Surety:  on  note  fob  money  to  but  land:  agreement  fob  mobt- 
oage:  sale  of  land  by  pbincipal:  bundat  oontbact.  H.  be- 
came surety  for  T.  on  a  note  given  for  money  borrowed  to  buy  the  land 
in  question,  and  he  was  to  have  security  for  his  liability  by  a  mortf^ge 
on  the  land.  The  mortgage,  however,  was  never  made,  but  T.  gave  his 
note  to  H.,  with  M.  as  surety,  for  the  amount  of  H/s  liability,  and 
this  was  accepted  in  lien  of  the  mortgage.  Afterwards  T.  sold  the 
land  to  M.,  and  H.  was  obliged  to  pay  the  note  which  he  had  pigned 
with  T.,  and  in  this  action  he  seeks  to  recover  on  the  note  given  him  by 
T.  and  M.,  and  to  have  the  judgment  decreed  to  be  a  lien  on  the  land. 
But  the  note  sued  on  was  executed  on  Sunday,  as  was  also  the  agreement 
to  accept  it  in  lieu  of  the  mortgage,  and,  therefore,  no  recovery  could  be 
bad  on  the  note,  and  the  original  agreement  to  give  the  moitgage 
remained  unaffected.  BuU  as  there  was  no  evidence  to  show  that  M. 
purchased  the  land  with  knowledge  of  T.'s  agreement  to  execute  the 
mortgage,  nor  to  show  that  M.  was  to  pay  T.*s  debt  to  H.  as  a  part 
of  the  purchase  price,  held  that  judgment  was  properly  rendered  against 
T.  for  the  money  paid  for  him  by  H.  as  surety,  but  that  it  was  error  to 
render  judgment  against  M.,  and  to  make  the  judgment  a  lien  on  the 
land. 

Appeal  from,  Louisa  District  Court. 

Fbiday,  Maboh  19,  1886. 

Action  to  establish  an  alleged  equitable  lien,  and  to  fore- 
close the  same.  There  was  a  decree  for  the  plaintiff,  and  the 
defendants  appeal. 

jF.  W.  Tatlocky  for  appellants. 

T.  J.  Trulochy  for  appellee. 

Adams,  Oh.  J. — ^The  plaintiff  became  surety  for  the  defend- 
ant Taylor  Waterhouse  for  money  borrowed,  with  which  the 
latter  purchased  the  land  in  question.  It  is  averred  by  the 
plaintiff,  and  we  think  that  the  evidence  shows,  that  he  was 
to  have  security  for  his  liability  by  a  mortgage  on  the  land. 
The  mortgage,  however,  never  was  given,  and  the  plaintiff 
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was  obliged  to  pay  the  money  borrowed.  In  the  meantime 
Taylor  Waterhouse  sold  and  conveyed  the  land  to  the  defend- 
ant Moses  T.  Waterhouse.  Prior  to  that  time,  when  the 
plaintiff  was  demanding  from  Taylor  Waterhouse  the  execu- 
tion of  a  mortgage,  as  had  been  agreed,  Taylor,  instead  of 
giving  a  mortgage,  gave  him  a  promissory  note  signed  by 
Moses  Waterhouse  as  surety.  This  note,  we  think,  was 
accepted  by  the  plaintiff  in  discharge  of  Taylor  Waterhouse's 
agreement  to  give  him  a  mortgage.  This  action  was  brought 
to  enforce  payment  of  the  note,  and  to  enforce  the  agree- 
ment to  execute  the  mortgage.  It  is  averred  by  the  plaintiff, 
among  other  things,  that  Moses  Waterhouse,  at  the  time  of 
the  conveyance- to  him  of  the  land,  had  full  knowledge  of  his 
vendor's  agreement  to  give  him  a  mortgage  upon  the  land; 
and  it  is  averred,  also^  that  Moses  Waterhouse  agreed  with 
his  vendor,  Taylor  Waterhouse,  that  he  would  pay  the  plaint- 
iff,  and  that  such  payment  should  be  regarded  as  a  payment, 
to  that  extent,  of  the  purchase  money  of  the  land.  The  note 
signed  by  Taylor  Waterhouse  and  Moses  Waterhouse  was 
shown  to  have  been  executed  upon  Sunday,  and  that  fact  was 
set  up  in  defense  to  it.  The  court  below  sustained  the  defense, 
and  held  the  note  to  be  void;  but  in  holding  it  to  be  void  the 
court  held  that  the  agreement  to  accept  the  note  in  discharge 
of  the  agreement  of  Taylor  Waterhouse  was  also  void,  and 
that  that  agreement  remained  unaffected.  The  court  found 
that  the  plaintiff's  averments  were  proven;  that  Moses  Water- 
house  had  full  knowledga  of  his  vendor's  agreement  to  give 
the  plaintiff  a  mortgage  upon  the  land,  and  took  the  land 
subject  to  the  agreement;  and  also  that  Moses  Waterhouse 
agreed  with  Taylor,  at  the  time  of  the  purchase  from  him,  to 
pay  the  plaintiff  the  debt  in  question;  and  that  such  payment 
was  to  be  regarded  as  a  payment  to  that  extent  of  the  pur- 
chase money  of  the  land.  The  court  accordingly  rendered 
judgment  against  both  defendants,  and  charged  the  same  as 
a  lien  upon  the  land,  and  decreed  a  foreclosure. 

It  is  insisted  by  the  appellants  that  the  evidence  does  not 
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show  that  Moses  Waterhouse  took  the  land  with  knowledge 
of  his  vendor's  agreement  to  give  the  plaintiff  a  mortgage 
upon  the  land,  and  does  not  show  that  Moses  was  to  pay  Tay- 
lor's debt  to  the  plaintiff  in  consideration  of  the  purchase. 
To  this  we  have  to  say,  after  a  careful  examination  of  the 
evidence,  that  we  think  that  the  appellants'  position  must  be 
sustained.  As  to  Moses'  knowledge  of  the  agreement  to  give 
a  mortgage,  we  think  that  there  is  no  evidence  at  all.  There 
is  some  evidence  tending  to  show  that  he  agreed  to  assume 
and  pay  the  debt  to  the  plaintiff  in  payment  of  the  purchase 
money  of  the  land;  but  only  one  witness  so  testifies,  and  both 
Taylor  and  Moses  Waterhouse  testify  to  the  contrary.  It 
seems  probable  that  Moses  was  to  pay  the  purchase  money 
by  making  payments  upon  notes  signed  by  him  as  surety  for 
Taylor.  He  did,  indeed,  pay  off  a  part  of  the  Sunday  note 
given  to  plaintiff,  and  paid  off  another  note  given  by  Taylor 
to  one  Ilenry  Harkleroad,  upon  which  he  (Moses)  was  surety; 
and  we  think  that  he  applied  all  the  purchase  money  accord- 
ing to  his  agreement;  but  there  was  not  enough  to  pay  the 
plaintiff  in  full,  and  we  do  not  think  that  he  ever  agreed  to 
pay  him  in  full.  There  is  evidence  tending  to  show  that  he 
talked  of  paying  the  Sunday  note  in  full  if  he  could  have 
time,  but  that,  we  think,  was  when  he  thought  that  he  was 
liable  upon  it  as  surety.  Suck  being  our  view  of  the  evi- 
dence, we  have  to  say  that  we  think  that  the  court  below 
erred  in  rendering  a  decree  against  Moses  Waterhouse  for 
the  debt  in  question,  and  erred  in  charging  the  same  as  a  lien 
upon  the  land. 

The  decree  against  Taylor  Waterhouse  appears  to  be  cor- 
rect, and  should  be  allowed  to  stand,  but  not  as  a  lien  upon 
the  land. 

MODIFIBD  AND  AfFIBKED. 
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1.  Homicide:  sblf-dbfeksb:  duty  to  bbtbbat.  It  is  a  general  rule  ofi 
law  that,  where  one  is  assaulted  by  another,  it  is  the  duty  of  the  person  1 
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assaulted  to  retire  to  what  is  termed  in  the  law  a  wall  or  a  ditch,  before 
he  is  justified  in  repelling  such  assault  by  taking  the  life  of  his  assailant. 
But  cases  frequently  arise  where  the  assault  is  made  with  a  dangerous 
or  deadly  weapon,  and  in  so  fierce  a  manner  as  not  to  allow  the  party  thus 
assaulted  to  retire  without  manifest  danger  to  his  life,  or  of  great  bodily 
injury;  and  in  such  case;}  he  is  not  required  to  retreat. 


— :     :     BELIEF   OF   DEFENDANT   A8    TO     HIS    DANGEB.        An 

instruction  to  the  etfect  that,  if  the  decedent  assa  led  the  defendant  with  a 
deadly  weapon  in  such  a  fierce  manner  as  to  create  in  the  mind  of  the 
defendant,  acting  as  a  reasonably  prudent  man  would  act  under  the  cir- 
cumstance", a  b'li^'f.  and  he  did  believe,  that  the  decedent  intended  to 
take  his  life,  or  inflict  npon  him  some  great  bodily  injury,  and  in  such 
belief  he  fired  the  fatal  shot,  held  not  enoneous  on  account  of  the  use 
of  the  words  in  Italics. 

3.  Crimiaal  Procedure :  hbagkb  inbteuotions.  A  judgment  of  con- 

viction will  not  be  reversed  on  account  of  the  mea^gemess  of  the  instruc- 
tions, where  fuUer  instructions  were  not  asked  by  defendant,  and  the 
instructions  which  appellant  claims  should  have  been  given  are  logically 
implied  in  the  instructions  given. 

4.  Homicide:  evidence:  declabations  of  decedent.    Declarations 

of  the  decedent,  in  case  of  homicide,  when  admissible,  must  be  con- 
fined to  statements  of  fact,  and  his  statement  as  to  defendant's  purpoee 
was  prop«;rly  excluded. 

6.  :  sblf-defensk:  po web  to  escape:  evidence:  opinion.    The 

defendant,  as  a  witness,  was  asked :  ''State  whether  or  not  you  could  have 
passed  around  the  logs  that  projected  from  the  comer  of  the  house  at 
the  time  you  discharged  the  gun,  with  your  father  (the  decedent)  in 
the  position  he  then  was,  without  coming  in  reach  of  the  fork  he  had 
in  his  hand.**  Held  properly  excluded  as  calling  for  the  opinion  of  the 
witness. 

Appeal  from  Buchanan  District  Cov/rt. 

Saturday,  March  20,  1886. 

The  defendant  was  indicted  for  the  crime  of  murder  in  the  \ 
first  degree,  and  was  found  guilty  of  manslaughter,  and  sen- 
VoL.  LX.1X— 45 
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tenced  to  imprisonment  for  fifteen  months.     He  appeals  to 
I    this  court. 

Horace  Boies  and  J.  J,  Ney^  for  appellant.  -^-^ 

A,  J.  Baker^  Attorney-general^  for  the  State. 
I — 
'        Adams,  Cn.    J. — I.      The    defendant    shot     his    father, 

Patrick    Donnelly,    with    a    shot-gun,    causing    a    wound 

1.  HOBnciDB:    of   which  he  died  about  two   dayg^  afterwards, 
self-defense:    _,,        ,  -i    i      i    i  •  i      .1 

duty  to  flee.  The  deceased  had  become  very  angry  Witli  the 
defendant,  and,  at  time  of  the  firing  of  the  fatal  si  tt,  was 
pursuing  the  defendant  with  a  pitchfork,  and  the  circum- 
stances were  such  that  we  think  that  the  jury  might  have 
believed  that. he  intended  to  take  the  life  of  the  defendant. 
On  the  other  hand,  the  circumstances  were  such  that  we 
think  that  the  jury  might  have  believed  that  the  defendant 
could  have  escaped,  and  fully  protected  himself  by  retreating, 
and  that  he  had  reasonable  ground  for  so  thinking. 

The  court  gave  an  instruction  in  these  words:  '^  You  are 
instructed  that  it  is  a  general  rule  of  the  law  that,  where  one 
is  assaulted  by  another,  it  is  the  duty  of  the  person  thus 
assaulted  to  retire  to  what  is  termed  in  the  law  a  wall  or 
ditch,  before  he  is  justified  in  repelling  such  assault  in  taking 
the  life  of  his  assailant.  But  cases  frequently  arise  where 
the  assault  is  made  with  a  dangerous  or  deadly  weapon,  and 
in  so  fierce  a  manner  as  not  to  allow  the  party  thus  assaulted  to 
retire  without  manifest  danger  to  his  life,  or  of  great  bodily 
injury;  in  such  cases  he  is  not  reqtiired  to  retreat."  The 
defendant  assigns  the  giving  of  this  instruction  as  error. 
He  contends  that  the  court  misstated*  the  law  in  holding,  by 
implication,  that  he  is  excused  from  doing  so  only  where  it 
would  manifestly  be  dangsrous  to  attempt  it.  His  position 
is  that  the  assailed  is  under  obligation  to  retreat  only  where 
the  assault  is  not  felonious,  and  that,  where  it  is  felonious,  as 
the  evidence  tends  to  show  in  this  case,  he  may  stand  his 
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gi'oun'l,  j'!i<l  kill  his  assailant,  whatever  his  means  of  retreat 
and  escape  might  be,  provided  only  he  had  reasonable  cause 
for  belie>I:ig  that  if  he  stood  his  ground,  and  did  not  kill  his 
assailant,  \\h  assailant  would  kill  him,  or  .  inflict  a  great 
bodily  injury.  Under  this  theory  and  the  evidence,  the  jury 
might  haVe  found  that  the  defendant  was  justified  in  killing 
his  lather,  and  that,  too,  even  though  there  had  been  other 
evidence  showing  that  his  father  was  so  old  and  decrepid  that 
the  defendant  could  have  escaped  him  by  simply  walking 
away  from  him.  It  is  perhaps  not  to  be  denied  that  the 
defendant's  tlu^ory  finds  some  support  in  text-books  amd 
decisions.  But,  in  our  opinion,  it  cannot  be  approved. 
This  court  has,  to  be  sure,  held  that  a  person  assailed  in  his 
own  house  in  not  bound  to  retreat,  though  by  doing  so  he 
might  manifestly  secure  his  safety.  State  v.  Middleham, 
62  Iowa,  150.  While  there  is  some  ground  for  contending 
that  the  rule  does  not  fully  accord  with  the  sacredness  which 
in  later  years  is  attached  to  human  life,  the  course  of  decis- 
ions appeared  to  be  such  as  not  to  justify  a  departure  from 
it.  The  rule  for  wiiich  the  defendant  contends  seems,  so  far 
as  it  finds  support  in  the  authorities,  to  be  based  upon  the 
idea  that,  where  a  person  attempts  to  commit  a  felony,  it  is 
justifiable  to  take  the  oflfender's  life  if  that  is  the  only  way 
in  which  he  can  be  prevented  from  consummating  the  felony 
attempted.  But  where  a  person  is  assailed  by  another  who 
attempts  to  take  his  life,  or  inflict  great  bodily  injury,  and 
the  assailed  can  manifestly  secure  safety  by  retreating,  then 
it  is  not  necessary  to  take  the  life  of  the  assailant  to  prevent 
the  consummation  of  the  felony  attempted.  In  Roscoe, 
Crim.  Ev.,  768,  note,  the  annotator  says:  "  When  a  man 
expects  to  be  attacked,  the  right  to  defend  himself  does  not 
arise  until  he  has  done  everything  to  avoid  that  necessity;'^ 
citing  People  v.  Sullivan,  7  N.  Y.,  396;  Mitchell  v.  State^  22 
Ga.,  211;  Lyon  v.  State,  Id.,  399;  Cotton  v.  State,  31  Miss., 
504;  People  v.  Hurley,  8  Cal.,  390;  Staie  v,  Thompson,  9 
Iowa,  188;  U.  S.  v,  Mingo,  2  Curt.,  1.  In  our  opinion,  the 
court  did  not  err  in  giving  the  instruction  in  question.  ^ 
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II.  The  court  gave  an  instruction  in  these  words:  "If 
the  said  Patrick  Donnelly  first  assaulted  the  defendant  with 

a  dangerous  or  deadly  weapon,  and  such  assault 
belief  of  de- '  was  made  in  such  a  fierce  manner  as  to  create  in 

fendant  as  to 

Ms  danger,  the  mind  of  the  defendant,  acting  as  a  reason- 
ably prudent  man  would  act  under  the  circumstances, 
a  belief,  and  he  did  believe,  that  said  Patrick  Donnelly 
intended  to  take  his  life,  or  inflict  upon  him  some  great 
bodily  injury,  and  in  such  belief  he  fired  the  shot  in  resist- 
ance of  such  assault,  from  the  eflfect  of  which  the  said  Pat- 
rick Donnelly  died,  he  was  justified  in  so  doing,  and  you 
should  acquit  the  defendant."  The  giving  of  this  instruction 
is  assigned  as  error.  The  complaint  is  that  the  instruction 
carries  an  implication  that  the  defendant  was  not  justified 
unless  he  believed  that  the  deceased  intended  to  take  his  life, 
etc.  The  rule,  as  generally  stated,  is  that  the  defendant 
must  have  reasonable  ground  to  believe.  But  practically  it 
appears  to  us  that  there  is  no  material  difference,  so  far  as  the 
defendant's  rights  were  concerned,  between  the  rule  thus 
stated  and  the  rule  as  given.  It  must  be  assumed  that  what 
a  person  has  reasonable  ground  to  believe  he  does  believe, 
and,  conversly,  that  for  what  he  does  not  believe  there  is, 
to  his  mind,  for  some  reason,  a  lack  of  reasonable  ground  for 
believing. 

III.  The  defendant  contends  that  there  was  evidence 
tending  to  show  that  he  did  not  know  that  the  gun  was  loaded, 
z.  CRIMINAL     °^^  i^^ye  reason  to  suppose  that  it  was,  and  that 

me^eT\n'  ^he  killing  was  not  intended,  but  was  acci- 
structions.  dental;  and  he  complains  that  the  court  erred  in 
not  instructing  the  jury  in  respect  to  the  law  of  accidental 
killing.  It  may  be  that  the  court  might  properly  have 
more  fully  instructed  the  jury  upon  this  point;  but,  in  the 
absence  of  any  request  to  instruct,  we  do  not  think  that 
the  defendant  has  any  ground  for  complaint.  The  court 
instructed  the  jury  that  the  burden  was  upon  the  state 
to  prove  beyond  a  reasonable  doubt  that  the  killing  was 
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felonious.  Under  that  instruction  the  jury  must  have  found 
a  felonious  intent.  The  evidence  of  the  accidental  character 
of  the  killing,  so  far  as  it  was  relied  upon  to  justify  an 
acquital,  must  have  been  considered  under  tdat  instruction. 
lY.  Two  questions  are  raised  upon  the  exclusion  of 
evidence.  When  one  Dr.  Grath  was  on  the  stand, 
,     ^  he    was    asked,    after   testifying  to    the    char- 

decfarauon  of  ^^^^  ^^  *^®  wound,  whether  the  decased  said 
decedent.  anything  to  him  in  regard  to  who  inflicted  the 
injury,  and  whether  it  was  purposely  done  or  not.  Upon 
objection  being  made  by  the  state  to  the  question,  the  court 
excluded  it.  It  is  claimed  that  it  was  competent  to  show  the 
statement  of  the  deceased  as  to  the  defendant's  purpose.  But 
if  any  statement  of  the  deceased  had  been  admissible,  it  should 
have  been  in  regard  to  facts.  The  defendant's  purpose  was  not 
known  to  the  deceased  except  by  reason  of  something  said  or 
done. 

When  the  defendant  was  a  witness  upon  the  stand,  he  was 
asked  by  his  counsel  a   question   in   these  words:    <' State 

5. :  geif-   whether  or  not  you  could  have  passed  around 

er  to  escape:    the  loffs  that  proiected  from  the  corner  of  the 

evidence:         ,  ,        .  ,.     ,  ,     , 

•  opinion.  house  at  the  time  you  discharged  the  gun,  with 
your  father  in  the  position  he  then  was,  without  coming  in 
reach  of  the  fork  that  he  had  in  his  hands."  The  court, 
upon  objection  by  the  state,  excluded  the  question.  It 
appears  to  us  that  this  question,  like  the  other,  called  for  an 
inference  or  opinion,  and  was  objectionable. 

We  have  examined  the  entire  case,  and  discover  no  error. 

Affibmeo. 
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403  , 

570  1.  Judgment :  ltmitbd  bt  pbayer  for  relief.     Relief  which  is  not 

5^1  specially  prayed  for,  or  is  not  within  the  contemplation  of  a  general 

prayer  cannot  be  granted  by  a  decree. 


S. :  AicouNT  DUB  NOT  DBTBRBCiNBD.    A  judgment  for  the  recovery 

of  money  upon  the  report  of  a  referee  cannot  be  sustained  where  the 
referee  has  failed  to  find  the  amount  of  the  debt  for  which  it  is  rend- 
ered. 

S. :  default:   what  admitted  by.     A  default  admits  only  the 

matters  well  pleaded,  and  entitles  plaintiff  to  recover  thereon  only  such 
relief  as  is  demanded  in  the  petition. 

4.  Partnership:   sbttlbmbnt  in  equitt:  judgbcbnt  for  balancb 

WHERE  PROPERTY  UNSOLD.  In  the  Settlement  of  a  partnership  in 
equity,  there  ought  ordinarily  to  be  a  sale  of  the  firm  property,  and  an 
accounting  for  the  proceeds,  before  there  is  a  judgment  for  any  differ- 
ence  due  one  partner  from  the  other.  But  where  no  objection  is  made 
to  a  judgment  without  such  sale,  error  will  not  bd  presumed  on  appeal, 
but  rather  an  understanding  that  one  of  the  parties  should  retain  the 
property. 

5.  Praotiee:   hearing  in  yaoation:   chanob  of  place:   waivsr. 

Where  the  parties  aj^reedto  argue  and  submit  a  cause  in  vacation  at  M.. 
but  it  was  argued  and  submitted  at  F.,  and  counsel  for  both  sides  were 
present  at  the  argument  without  objection  as  to  the  place,  held  that  the 
change  must  be  presumed  to  have  been  waived. 

6.  :  agrebmb:7T  for  decision  in  vacation:  place  of  decision. 

An  agreement  for  a  decision'in  vacation  implies  that  the  judge  will 
decide  at  his  chambers,  or  wherever  he  may  be  when  he  finally  consid- 
ers the  case. 

7.  Practice  on  Appeal:  pbosumption  in  favor  of  trial  court. 

Where  the  record  showed  that  the  referee  made  two  reports,  but  failed 
to  show  that,  aft'?r  the  first  one.  the  cause  had  been  sent  back  to  him, 
but  the  court  below  acted  on  the  two  reports,  and  overruled  objections 
based  on  the  ground  that  the  case  had  not  bef^n  sent  back  to  the  referee,  • 
held  that  the  case  might  have  been  sent  back  without  that  fact  appear- 
ing of  record;  and  this  court  will  presume  th^t  it  was,  in  support  of 
the  decision  of  the  court  below. 

Appeal  frora  Lee  District  Court. 
Wednesday,  April  7,  1886. 
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Action  in  chancery  for  the  settlement  of  a  partnership 
existing  between  plaintiff  and  defendant  Mantz/and  for  an 
injunction  restraining  the  Keokuk  &  Northwestern  Eailwaj 
Company  from  paying  Mantz  certain  money  owed  by  it  to 
the  firm.  There  was  a  decree  in  the  court  below  for  plaint- 
iff.    Defendants  appeal. 

jff.  Scott  Howell  (&  SoTiy  for  appellants. 

i^.  3.  Semple  and  W.  D.  Pattersoiiy  for  appellee. 

Beck,  J. — I.  The  petition  shows  that  the  plaintiff  and 
defendant  Mantz  are  copartners  in  the  business  of  quarrying 
stone;  that  the  defendant  the  Keokuk  &  Northwestern  Rail- 
way Company  is  indebted  to  the  tirmrin  a  large  sum' for  stone 
sold  to  it;  that  plaintiff,  having  no  access  to  the  books  of  the 
firm,  has  no  knowledge  of  the  amounts  of  money  received  by 
Mantz,  who,  in  the  business,  acts  fraudulently  and  in  bad 
faith,  and  is  insolvent;  that  the  railroad  company  is  about  to 
pay  him  a  large  sum  of  money  which  he  claims  is  due  him 
individually;  and  that  plaintiff  will  suffer  irreparable  loss 
and  injury  thereby.  The  petition  prays  for  an  accounting 
between  the  partners,  and  that  plaintiff  have  judgment  for  the 
amount  due  him;  that  a  receiver  be  appointed  to  take  charge 
of  the  business  and  property  of  the  firm,  and  that  a  tempo- 
rary injunction  be  allowed  against  the  railroad  company, 
restraining  it  from  paying  over  the  money  until  a  receiver 
be  appointed  in  the  case.  On  the  day  the  petition  was  filed 
a  temporary  injunction  was  allowed,  as  prayed  for  in  the 
petition.  Defendant  Mantz,  by  an  answer  and  cross-bill, 
among  other  things,  alleges  cause  for  the  dissolution  of  the 
firm,  and  an  actual  dissolution  by  agreement.  He  denies  the 
charges  of  fraud  and  bad  faith,  and  the  allegation  of  the  peti- 
tion that  he  is  insolvent,  or  that  he  refuses  to  make  settlement 
with  plaintiff  of  the  affairs  of  the  firm.  lie  further  denies 
that  there  is  any  sum  due  from  the  railroad  company  to  the 
copartnership,  and  that  whatever  sum  it  owes  is  due  to  the 


Digitized  by 


Google 


712  SUPPLEMENT. 


Johnson  v.  Mantz  «t  aL 


defendant  individually  on  account  of  stone  furnished  by  him 
from  quarrfes  in  which  plaintiff  had  jio  interest.  The  rail- 
road company  made  no  answer,  and  default  was  entered 
against  it  for  non-appearance  in  the  case.  The  cause  was 
pent  to  a  referee,  who  returned  two  reports;  and,  after  the 
last  one  was  filed,  a  decree  was  entered  in  which  a  judgment 
was  rendered  against  both  defendants,  Mantz  and  the  rail- 
road company,  for  $378.88.  The  referee  reports  no  findings 
as  to  the  amount  of  the  indebtedness  of  the  railroad  company, 
and  the  decree  makes  no  provision  for  the  disposition  of  the 
property  of  the  firm  which  the  findings  of  the  referee  show  to 
be  on  hand.  The  evidence  taken  by  the  referee  is  not  before 
us. 

IR     We  are  of  the  opinion  that  the  abstracts  of  the  rec- 
ord, upon  which  the  case  is  submitted  to  us,  exhibit  two 
maniffest  errors  which  we  will  proceed  to  point 

1.  .nTDOMBNT :  ^^  ^ 

"raverforre-  ^^^'  ^'^®  decree  against  the  railroad  company 
lief.  f^j.    ^i^Q    amount   found   due   to   plaintiff  from 

defendant  Mantz  is  erroneous  for  two  reasons:  (1)  No  such 
relief  is  sought  against  that  defendant  in  the  petition,  nor  is 
general  relief  prayed  for  therein.  All  plaintiff  asks,  aa 
against  it,  is  that  it  be  temporarily  enjoined  from  paying  the 
amount  of  its  indebtedness  untill  a  receiver  be  appointed. 
Relief  cannot  be  granted  by  a  deci'ee  which  is  not  specially 
prayed  for,  or  within  the  contemplation  of  a  general  prayer 
for  relief.  This  is  a  familiar  rule,  in  the  support  of  which 
we  cannot  be  expected  to  cite  authorities.  (2)  The  refereq 
reports  no  findings  as  to  the  amount  of  the 
amount  due     indebtedness  of  the  railroad  companv  to  the  firm. 

not  de-  * 

termiued.  Surely  it  cannot  by  claimed  that,  without  a  find- 
ing by  the  referee  as  to  such  indebtedness,  the  court  could, 
upon  the  report  of  the  referee,  render  a  judgment  against  the 
railroad  company  for  the  sum  found  to  be  due  plaintiff  from 
Mantz.  The  referee  should  have  found  whether  the  company 
owed  the  firm  or  Mantz;  if  the  firm,  the  amount  of  such 
indebtedness.  These  propositions  are  too  plain  to  admit  of 
controversy. 
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III.  Counsel  for  plaintiff  insist  that,  as  the  railroad  com- 
pany was  adjudged  in  default,  and  no  motion  was  made  to 
5. :  de-     S8t  aside  such  adjudication,  it  cannot  now  obiect 

fault:  what  111 

admitted  by.  to  tlie  decree  thereon  rendered  against  it.  This 
position  is  not  correct.  The  default  admitted  the  matters 
well  pleaded,  and  entitled  the  plaintiff  to  recover  thereon 
nothing  more  than  the  relief  sought  in  the  petition.  It  did 
not  admit  the  amount  of  the  indebtedness,  for  it  was  not 
alleged;  and  plaintiff  was  not  entitled  to  a  judgment  thereon 
fcgainst  the  company,  for  no  judgment  was  prayed  for  against 
it. 

IV.  The  referee  finds  that  the  partnership  had  been  dis- 
solved, and  states  an  account  growing  out  of  the  firm's  busi- 
ness,   which    sliows   that  Mantz  is   indebted  to 

4.  PARTNER-  ,../«.,  .      1         .       ,  mi         /»       1 

SHIP:  settle-    plaintiff  in  the  sum  ot  the  ludffment.     The  find- 

ment  In  •  »^  *'      *^ . 

ment^fi>r"b^^-    '"o^  show  that  Certain  personal  property  owned 


p?opertylSi-    by  the  firm  is  on  hand.      The  value  of  the  prop- 
■  erty  is  stated  in   the  findings.     No  provision  is 

made  in  the  decree  for  the  disposition  of  this  property. 
Ordinarily,  in  such  cases,  the  property  ought  to  be  sold,  and 
the  proceeds  entered  into  the  final  accounting  between  the 
parties.  But  if  justice  may  be  dune  by  permitting  one  of 
the  parties  to  retain  it,  and  no  objection  is  made  thereto,  such 
course  may  be  pursued.  See  Lindl.  Partn.,  670.  Defend- 
ants did  not  object  to  the  account  stated  by  the  referee,  to 
his  findings,  or  to  the  report  generally,  for  the  reason  tliat 
no  sale  was  ordered.  We  conchido  that  the  failure  of  the 
decree  to  contain  an  order  for  sale  of  tlie  property  does  not 
affirmatively  appear  to  be  erroneous. 

V.  Defendants  complain  of  the  accounts  stated  by  the 
referee.  They  do  not  preseftt  to  us  the  ac3  )unt  in  full,  with 
sufficient  of  the  findings  to  enable  us  to  determine  as  to  its 
correctness.  It  is  therefore  impossible  for  us  to  pass  upon 
this  objection  to  the  account. 

VI.  When  the  cause  finally  came  up  on  the  referee's 
report,  it  was  agreed  that  it  should  be  submitted  and  decided 
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in  vacation.     It  was  further  a£rreed  that  it  should 

5.  practicr:  ^ 

cation?  ^°^**"  ^^  argued  at  Mount  Pleasant.  It  was  argued 
piace^f  waiv-  ^ud  decided  at  Fort  Madison.  The  decision  was 
^^'  '  in  vacation,  pursuant  to  the  agreement,  and,  as 
the  record  shows  that  counsel  on  both  sides  were  present  at 
the  argument,  without  any  objection  to  the  place  of  hearing, 
we  will  presume  that  they  waived  objection  thereto. 

VII.  It  was  insisted  that,  as  there  was  no  agreement  as 
to  the  place  of  decision,  the  cause  should  have  been  decided 
«• :         at  Keokuk,  where  the  action  was  pendin*?.     But 

agreemont  '■  " 

in^ra^itioi?-  ^^  agrcsment  for  a  decision  in  vacation  implies 
olsmu^^^  that  the  judga  will  decide  it  at  his  chambars,  or 
wherever  he  may  be  when  he  finally  considers  the  case. 

YIII.  The  referee  made  two  reports.  Counsel  for  defend- 
ants insists  that  he  had  no  authority  to  make  the  second,  for 
r.  PRAOTroE  ^'^^  reason  that  after  the  first  report  the  cause 
presumpuon  was  not  sent  back  to  him  by  the  court.  Upon 
triatcouri.  this  point  the  separate  abstracts  of  the  parties 
are  in  conflict;  the  plaintiff  shows  there  was  such  an  order, 
and  the  defendants  that  there  is  no  record  showing  it. 
Defendants  claim,  upon  these  abstracts,  that  the  record  fails 
to  show  that  the  case  was  sent  a  second  time  to  the  referee. 
We  assume  defendant's  abstract  to  be  correct.  The  court  below 
acted  upon  the  two  reports  when  they  were  presented,  and 
overruled  exceptions  thereto,  based  upon  the  ground  that 
the  case  had  not  been  sent  back  to  the  referee..  The  court, 
in  eftect,  held  by  this  action  that  defendants'  objections  were 
not  based  upon  facts.  While  the  record  may  have  been 
silent  as  to  the  case  being  sent  back  to  the  referee,  it  could 
liave  been  sent  back  notwithstanding,  and  for  some  reason 
the  record  could  have  failed  to  show  it.  The  facts  being 
known  to  the  court,  the  second  report  would  have  been  prop- 
erly received  and  acted  upon  as  having  been  under  sufficient 
authority.  In  support  of  the  decision  of  the  court  below,  we 
will  presume  this  state  of  facts,  nothing  appearing  in  the 
record  in  conflict  therewith. 
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It  is  unnecessary  to  resort  to  the  record  to  determine  the 
correctness  of  the  several  abstracts  filed  in  the  case,  for  the 
reason  that  we  decide  the  case  as  presented  by  the  abstract  of 
defendants.  There  is  no  dispute  as  to  the  positions  of  the 
defendants'  abstract,  which  relates  to  the  first  point  of  this 
opinion,  which  we  rule  against  plaintiff. 

The  decree  is  reversed,  so  far  as  it  contains  a  judgment 
against  the  railroad  company.    In  other  respects  it  is  aflirmedrf 


Williams  v.  Williams. 


1.  Bill  of  Exceptions:  skbletok:  bbfekbkcb  to  bvidencb.  Where 
a  bill  of  exceptioQS  directs  the  clerk  to  insert  the  evidence,  it  must  des- 
igrnate  the  evidence  to  be  inserted,  and  a  mere  direction,  *'Uere  insert 
the  teitimony,*'  is  not  sufficient,  becanse  it  leaves  the  olerk  to  deter- 
mine what  testimony  was  introdaced  on  the  trial. 

Appeal  from  Poweshiek  Circuit  Court. 

Wednesday,  April  7,  1886. 

This  is  an  action  by  which  the  plaintiff  seeks  to  charge  the 
defendant  as  a  garnishee,  upon  the  alleged  ground  that  he  is 
a  creditor  of  Stephen  Williams,  against  whom  plaintiff  holds 
a  judgment  for  some  $2,000  and  interest.  There  was  a  trial 
by  the  court  without  a  jury,  and  judgment  was  rendered  for 
the  defendant.     Plaintiff  appeals. 

John  T.  Scotty  for  appellant. 

Haines  cfe  Lyman^  for  appellee. 

RoTHBOCK,  J. — The  action  is  at  law,  and  the  plaintiff  relies 
mainly  for  a  reversal  of  the  judgment  upon  the  ground  that 
the  court  was  not  warranted,  from  the  evidence,  in  finding 
for  the  defendant.  The  defendant  makes  the  question  that 
the  evidence  was  not  properly  preserved  by  bill  of  exceptions 
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or  certificate  of  the  trial  judg«,  so  as  to  authorize  this  coart 
to  determine  the  queations  presented.  The  bill  of  excep- 
tions, which  was  signed  by  the  judge,  so  far  as  material  to 
the  question,  is  as  follows: 

"Be  it  remembered  that  on  this  twentieth  day  of  Decem- 
bar,  A.  D.  1883,  this  cause  coming  on  for  trial  upon  the 
issues  therein  joined,  by  agreement  of  parties  a  jury  was 
waived,  and  the  cause  tried  to  the  court.  Be  it  further  remem- 
bered that  at  a  former  trial  of  the  issues  of  said  cause,  it  had 
been  ordered  by  the  court  that  the  testimony  therein  should 
be  taken  down  by  the  official  short-hand  reporter.  Be  it  fur- 
ther remembered  that  on  the  twentieth  day  December,  1883, 
this  was,  by  agreement  of  parties,  submitted  to  the  court 
upon  the  written  evidence  heretofore  taken,  without  an 
appearance  of  any  of  the  witnesses.  Be  it  further  remem- 
bered that  the  following  is  all  the  testimony  offered  or  intro- 
duced upon  the  trial  of  said  cause  by  the  parties,  and  also 
shows  and  contains  all  rulings  on  objections  to  testimony  and 
exceptions. 

"(Olerk  here  insert  the  testimony.)" 

The  abstract  of  appellant  contains,  not  only  what  purports 
to  be  oral  evidence  taken  down  by  the  short-hand  reporter  on 
the  former  trial,  but  it  contains  depositions,  an  examination 
of  the  garnishee,  and  other  evidence. 

It  will  be  observed  that  a  fair  construction  of  the  bill  of 
exceptions  would  not  authorize  the  clerk  to  insert  any  evi- 
dence but  the  testimony  therein  referred  to,  which  was  the 
testimony  taken  down  by  the  reporter  under  order  of  the 
court  at  the  former  trial.  At  all  events,  there  is  no  direction 
to  the  clerk  as  to  the  particular  testimony  he  shall  insert  in 
the  bill  of  exceptions.  We  have  repeatedly  held  that  the 
direction  to  the  clerk  must  specify,  designate  and  point  out 
the  evidence  to  be  inserted  in  the  bill.  A  mere  direction  to 
"here  insert  the  testimony"  leaves  the  clerk  to  determine 
what  testimony  or  evidence  was  introduced  afc  the  trial.   Hill 
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V.  Holloway^  52  Iowa,  678;  Wells  v.  Burlington j  C.  JS,  cfe 
iV.  R.  Co.y  66  Iowa,  620;  and  other  cases. 

We  think  that  it  mast  be  held  that  the  evidence  has  noC 
been  preserved  bj  anj  proper  bill  of  exceptions,  and  tht 
judgment  must  be 

Affirmed. 


The  State  v.  Teeter. 


1.  Burglary ;  BvrDBNOB  as  to  intent  in  entering.  On  the  trial  of  an 
indictment  for  breaking  and  entering  a  building  with  intent  to  commit 
larceny,  if  the  jury  iind  that  the  defendant  broke  and  entered  the 
buildinflr«  they  should  look  at  all  the  facts  and  circumstances  disclosed  by 
the  evidence,  not  excluding  the  breaking  and  entering,  to  ascertain  the 
intent  with  which  he  broke  and  entered. 

2. :  BviDBNCB  OF  owNEasHiP:  PAROL.  In  such  a  case,  it  is  material 

only  to  prove  that  the  person  named  in  the  indictment  as  the  owner  was 
in  the  occupancy  and  possession  of  the  building;  and  this  may  be  done 
by  parol. 

3.  Criminal  Law :  impbachmbnt  of  dbfbndant.    Where  the  defend- 

,     ant  in  an  indictment  becomes  a  witness  in  his  own  behalf,  he  may  be 

impeached  or  contradicted  in  the  same  manner  as  any  other  witness, 

and  he  is  not  entitled  to  notice  of  the  intention  of  the  state  to  introduce 

evidence  for  that  purpose. 

Beck,  J.,  dissenting. 

Appeal  from  Clayton  District  Court. 

Wednesday,  April  7,  1886. 

The  defendant  was  convicted  of  the  crime  of  burglary,  and 
sentenced  to  a  term  of  imprisonment  in  the  penitentiary, 
and  from  that  judgment  he  appeals  to  this  court. 

James  0.  Crosby ^  for  appellant. 

A.  J.  Baker y  Attorney-general^  for  the  State. 

Reed,  J. — I.  The  indictment  charges  that  the  defendant, 
in  the  night-time,  broke  and  entered  a  building  owned  and 
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occupied  by  Frederick  Saunders,  m  which  ffood?, 
1.  burglary:  ^  -^  ,,.  ^, 

evidence  as      wares  and  merchandise  and  things  of  value  were 

to  intent  in  o 

entering.  liept  for  sale  and  deposit,  with  intent  to  commit 
the  crime  of  larceny.  There  was  evidence  which  warranted 
the  jury  in  finding  that  the  defendant  did,  on  the  night  of 
the  eighth  of  September,  1883,  enter  the  building  described 
in  the  indictment,  through  a  window,  which  he  opened  for 
that  purpose.  The  building  was  occupied  and  used  as  a 
saloon  by  the  person  in  whom  the  ownership  is  laid  in  the 
indictment.  There  was  no  direct  evidence  of  defendant's 
intention  in  entering  the  building.  The  saloon  keeper  was 
in  the  building  at  the  time,  and,  when  defendant  saw  him,  he 
immediately  escaped  by  the  window  through  which  he  had 
entered.  The  district  court  instructed  the  jury  that,  before 
they  would  be  warranted  in  convicting  the  defendant,  they 
must  be  satisfied  beyond  all  reasonable  doubt,  not  only  that 
he  broke  and  entered  the  building,  but  that  his  intention  at 
the  time  was  to  commit  the  crime  of  larceny  within  it;  also 
that,  if  he  broke  and  entered  the  building,  they  should  "  look 
at  all  the  facts  and  circumstances  disclosed  by  the  evidence 
to  ascertain  the  intent  with  which  he  entered." 

It  is  insisted  that  this  latter  instruction  is  erroneous,  for 
the  reason  that,  under  it,  the  jury  were  warranted  in  consid- 
ering the  fact  of  the  breaking  and  entering  in  determining 
whether  the  act  was  done  with  the  intent  charged.  It  is 
argued  that  the  act  of  breaking  and  entering  the  building, 
standing  alone,  evidences  no  intent  beyond  the  act  itself,  and 
the  question  whether  the  act  was  done  with  the  specific  intent 
charged  must  be  determined  alone  from  the  other  facts  and 
circumstances  of  the  transaction.  But  this  view  is  not  sound. 
It  often  occurs  in  human  experience  that  the  mere  fact  that 
a  particular  act  has  been  done  affords  the  best  evidence  of 
the  motive  or  intention  with  which  it  was  done.  If  one  was 
to  break  and  enter  a  building  which  was  known  to  be  on 
fire,  the  reasonable  presumption  from  his  act  would  be  that 
his  intention  was  either  to  attempt  the  extinguishment  of 
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the  fire,  or  the  rescue  of  the  property  or  persons  within  it. 
So,  if  one  was  to  be  found  in  the  night-time  in  the  act  of 
breaking  into  a  building  in  which  money  or  property  of 
great  value  was  deposited,  his  act  would  give  very  strong 
evidence  indeed  of  the  motive  or  purpQse  which  prompted  it. 
And  a  case  would  hardly  arise,  we  think,  in  which  it  would 
not  be  proper  to  consider  the  fact  that  the  building  was 
broken  and  entered,  in  determining  the  intent  with  which  the 
party  acted  in  doing  the  act.  While  the  instruction  author- 
ized the  jury  to  consider  that  fact  in  determining  the  intent, 
it  did  not  limit  them  to  it  alone,  but  directed  them  to  con- 
sider all  the  circumstances  of  the  transaction,  and  determine 
from  them  whether  defendant  had  the  particular  intention 
alleged  in  the  indictment,  and  we  think  it  is  correct. 

II.  The  prosecuting  witness  was  asked  whether  he  owned 
the  building  described  in  the  indictment.  This  question  was 
2 objected  to,  on  the  ground  that  the  ownership  oF 

ownewuip:      the  property  could  uot  be  proved  by  parol;  but 
parol.  |.}jQ  objection   was   overruled.     If  it    had    been 

material  to  prove  the  title  to  the  property,  the  parol  evidence 
offered  would  probably  not  have  been  competent.  But  it 
was  material  only  to  prove  that  the  person  named  in  the 
indictment  as  the  owner  was  in  the  occupancy  and  possession 
of  the  building.  Whart.  Grim.  Law,  §§  780-799,  816.  This 
is  the  rule  at  common  law,  and  it  is  not  changed  by  any  pro- 
vision of  our  statute. 

III.  The  defendant  was  examined  as  a  witness  in  his  own 
behalf.  After  his  examination,  the  state  offered  evidence 
3  cRiMxj^AL     tending  to  prove  that  his  general  reputation  for 

iKjachmentof  truth  and  veracity  was  bad.  This  evidence  was 
iiefendant.  objected  to,  on  the  ground  that  defendant  had  not 
bj3n  notified,  either  by  the  minutes  of  evidence  returned  by 
the  grand  jury,  or  by  any  notice  served  upon  him,  of  the 
intention  of  the  state  to  introduce  evidence  on  that  question. 
It  is  a  suflieient  answer  to  this  objection  to  say  that  the  state 
did  not  offer  the  evidence  in  support  of  the  indictment,  but 
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it  was  introduced  for  the  purpose  of  affecting  defendant's 
credit  as  a  witness.  When  the  defendant  in  a  criminal  case 
offers  himself  as  a  witness,  he  may  be  impeached  or  contra- 
dicted in  the  same  manner  that  other  witnesses  are.  His 
testimony  is  to  be  tested  by  the  rules  which  are  applicable  to 
that  of  witnesses  generally,  and  any  fact  or  circumstance 
which  may  lawfully  be  shown  for  the  purpose  of  affecting 
the  credibility  of  other  witnesses  may  be  shown  for  the  same 
purpose  as  to  his  testimony. 

We  have  examined  the  record  with  care,  and  we  find  no 
^ound  upon  which  we  think  the  judgment  should  be  dis- 
turbed.    It  will  therefore  be 

Affirmed. 


Bbok,  J.,  dissenting. 


Madison  County  v.  Tullis  et  al. 

1.  School  Fund;  action  to  bbcover:  in  whosb  namb.    By  g  1860 

of  the  Code,  the  county  is  made  liable  for  all  losses  upon  loans  of  the 
school  fund  made  in  the  county,  and  to  recorer  such  fund  the  county 
may  maintain  an  action  in  its  own  name,  as  the  trustee  of  an  expresa 
trubt.    (Code,  §2544.) 

2.  :  SBcuRtTiEs:  custodian  of:  who  is.    The  county  auditor  is  the 

custodian  of  notes  and  mortga^s  given  as  security  for  the  school  fund 
loaned  in  the  county.  This  is  determined  upon  a  consideration  of  the 
provisions  of  the  constitution  and  of  the  yarious  statutes  bearing  on  th€ 
subject,  for  which  see  opinion.  (Compare  Mahaska  Co,  v,  Searle,  44 
Iowa,  492.) 

3.    :    BBCDRITIES:    8URBENDER    BY    AUDITOR    WITHOUT   PAYMENT: 

liability  ON  bond:  MBA8URB  OF  DAMAGES.  Whew  a  couuty  audi- 
tor delivered  a  note  and  mortgage  given  to  secure  a  school-fund  loan 
to  the  makers  thereof  without  payment,  it  was  a  breach  of  the  condi- 
tion of  his  bond,  which  required  him  to  '^exercise  all  reasonable  dili- 
gence and  care  in  the  preservation  and  lawful  disposal  of  all  money, 
books,  papers  and  securities  or  other  property  appertaining  to  his  said 
office;*'  and  in  an  action  therefor  on  the  bond  the  county  was  entitled  tn 
recover  at  least  nominal  damagee,  even  though  it  be  conceded  that  \\ 
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oonid  reoover  on  the  surrendered  notes  and  mortgage  in  an  action  against 
the  makers  thereof. 

4.  Fractioe  on  Appeal:   assignbcbnt  of  ebror  not  abgued.    An 
assignn^ent  of  error  not  supported  by  argument  will  be  disregarded. 

Appeal  from,  Madison  Circuit  Court. 

Wednesday,  April  7,  1886. 

The  defendant  Tullis  was  county  auditor,  and  this  action 
is  brought  on  his  oflScial  bond.  There  was  a 'demurrer  to 
certain  counts  in  the  petition,  which  was  sustained,  and  the 
eighth  count  was  struck  out  on  motion.  The  plaintiff  appeals. 

F.  Wainwright,  for  appellant. 

C.  C.  Qoodale  and  A.  W.  C.  Weehs^  for  appellees. 

Sbevers,  J. — Among  the  conditions  of  the  bond  is  one 
requiring  the  auditor  to  "exercise  all  reasonable  diligence 
and  care  in  the  preservation  and  lawful  disposal  of  all  money,, 
books,  papers  and  securities,  or  other  property,  appertaining 
to  his  said  office,  and  deliver  the  same  to  his  successor,  or  to  any 
other  person  authorized  to  receive  the  same."  The  petitioa 
in  one  count  states  that  there  came  into  the  hands  of  the 
auditor  a  promissory  note  executed  by  one  Bruusonand  oth- 
ers for  $150,  *  *  *  secured  by  a  mortgage; 
and  that  he  neglected  and  failed  to  preserve  the  same  and 
turn  them  over  to  his  successor  in  office;  and  failed  to  account 
therefor  to  the  plaintiff,  and  converted  the  same  to  his  own 
nse;  to  the  damage  of  the  plaintiff  in  the  sum  of  $250,  And 
in  an  amendment  to  the  petition  it  is  further  stated  that  said 
note  and  mortgage  were  surrendered  to  the  makers  thereof, 
and  the  mortgage  canceled  and  satisfied  of  record  by  the  audi- 
tor, without  payment  of  the  amount  of  said  note  to  the 
county  treasurer;  that  author! tj^  had  been  conferred  on  tho 
auditor  to  cancel  of  record  all  school-fund  mortgages  on  pay- 
ment of  the  debts  thereby  securei.  A  copy  of  the  note  is 
Vol.  LXIX— 46 
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attached  to,  and  made  a  part  of,  the  petition,  and  therefrom 
it  appears  that  it  is  payable  to  the  county,  for  the  use  of  the 
school  fund.  The  remaining  counts  in  the  petition  to  which 
the  demurrer  applies  contain  the  same  statements,  except  that 
they  are  based  on  and  refer  to  other  notes  and  mortgages. 
From  the  arguments  of  the  respective  counsel  we  are  author- 
ized to  assume,  what  does  not  clearly  appear  from  the  peti- 
tion, that  all  the  notes  and  mortgages  had  been  given  in  con- 
sideration of  money  belonging  to  the  school  fund  which  had 
been  loaned  to  the  makers  of  the  uot6s  and  mortgages.  The 
several  grounds  of  the  demurrer  relied  on  in  the  argument 
of  counsel  will  be  now  considered. 

I.  It  is  said  that  the  demurrer  was  properly  sustained, 
because  the  action  is  not  brought  for  the  use  of  the  school 
1.  SCHOOL        fund.     But,  as  the  county  is  made  liable  for  all 

to"recoverl"     "losscs   upon  loans   of  such  fund  made  in  the 

ill  vrtioso 

'uarae.  county,"  (Oode,  §  I860,)  and  as  the  county  by 

the  statute  is  made  a  trustee  of  such  fund,  we  think  the  action 
can  be  maintained  in  the  name  of  the  county,  because  it  is 
the  trustee  of  an  express  trust.     (Oode,  §  2544.) 

II.  Counsel  for  the  appellees  insist  that  it  does  not  appear 
that  any  damages  have  been  sustained.  This  proposition  is, 
as  we  understand,  based  on  the  thought  that  it  appears  from 
the  petition  that  payment  of  the  note  was  not  made  to  the 
county  treasurer,  and  that  he,  under  the  statute,  is  the  only 
person  to  whom  such  payment  could  be  legally  made;  there- 
fore a  recovery  may  be  obtained  against  the  makers  ^f  the 
notes,  and  the  county  has  not  been  in  any  respect  damaged 
by  what  the  auditor  did,  conceding  his  want  of  authority. 
As  the  makers  of  the  notes  are  not  parties,  it  would  be  mani- 
festly improper  to  make  any  ruling  which  would  affect  them, 
unless  it  is  absolutely  necessary  to  do  so,  and  we  have  to  say 
that  we  do  not  think  it  is,  for  the  reasons  hereafter  stated. 
It  is  further  said  that  the  damages  are  speculative  and  remote, 
but  this  we  do  not  think  is  so. 

III.  It  is  said  that  the  demurrer  was  properly  sustained 
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because  the  auditor  is  not  the  custodian  of  the  echool-fuud 

2. rsecu-  securities.     Counsel   for  the  appellee   maintain 

dian^of:*^who"  that  he  is  not.  Several  grounds  are  urged  in  sup- 
port of  this  thought.  The  first  is  that  it  is  pro- 
vided in  the  constitution  that  the  "financial  agents  of  the 
school  funds  shall  be  the  same  that  by  law  receive  and  con- 
trol the  state  and  county  revenue  for  other  civil  purposes, 
under  such  regulations  as  may  be  provided  by  law."  Article 
9,  div.  2,  §  6,  Const.  It  is  urged  that  the  board  of  supervisors 
and  county  treasurer  control  the  state  and  county  revenue, 
and  therefore  any  statute  which  makes  the  auditor  custodian 
of  the  school-fund  securities  is  unconstitutional.  It  is  not 
claimed  that  there  is  any  statute  which  places  the  control  of 
the  money  belonging  to  the  school-fund  in  the  hands  of  the 
auditor,  and  there  is  nothing  in  the  constitutional  provision 
quoted  which  proliibits  the  general  assembly  from  providing 
that  securities  given  the  school-fund  for  money  loaned  shall 
be  placed  in  the  hands  of,  and  filed  and  preserved  in  the  office 
of,  the  auditor.  In  the  second  place,  it  is  contended  that  the 
board  of  supervisors  is  the  custodian  of  the  school-fund.  It 
is  provided  by  statute  that  "the  several  boards  of  supervisors 
shall  hold  and  manage  the  securities  given  to  the  school  fund," 
(Code,  §  I860;)  and  it  is  further  provided  that  Vhen  school- 
fund  money  is  loaned  the  auditor  shall  file  the  original  note 
in  his  office,  and  also  the  mortgage,  after  having  it  recorded. 
(Code,  §  1864.)  It  is  quite  evident  that  both  the  board  and 
auditor  cannot  have  manual  possession  of  the  securities  at 
the  same  time.  It  is  equally  evident  that  they  must  be  filed 
in  the  office  of  the  auditor.  When  so  tiled,  they  must,  like 
other  books  and  papers  belonging  to  such  office,  be  in  the 
custody  of  the  auditor.  These  two  statutes  must  be  con- 
strued with  reference  to  the  duties  of  the  board  and  auditor, 
so  that  both  may  have  force  and  efi^ect,  if  this  can  be  done 
consistently.  The  board  of  supervisors  is  only  occasionally 
in  session.  It  has  no  office  known  to  the  law.  The  auditor 
is  the  clerk  of  the  board,  and  has  the  custody  of  the  records 
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of  the  board,  and  all  papers  of  which  the  board  has  any  cog- 
nizance. The  word  "hold"  should  therefore  not  be  construed 
as  having  manual  possession  of,  but  in  the  sense  of  power 
and  dominion  over,  for  the  purpose  of  managing  the  fund. 
This  will  appear  evident  bj  reference  to  section  1866  of  the 
Code.  That  the  auditor  has  the  custody  of  the  securities  of 
the  fund  was  assumed,  if  not  expressly  determined,  iu 
Mahaska  Co,  v.  Searle^  44  Iowa,  492. 

IV.     It  is  lastly  contended  that  it  does  not  appear  that 
any  breach  of  the  conditions  of  the  bond  has  been  coramit- 

3, .  gg.     ted.     It  does  not  appear  that  the  notes  have  been 

render^by  au^  paid,  but  it  does  appear  they  and  the  mortgages 
Davment:  iia-  have  been  surrendered  to  the  makers.  Now,  it 
boud:  ineas-    waa   the  duty  of  the   auditor  to   preserve   and 

ure  of  dam-  •'  * 

ages.  safely  keep  the  notes  and  mortgages,  and  when 

he  failed  to  do  so  without  a  sufficient  excise,  the  conditions 
of  the  bond  were  broken.  In  this  respect  this  case  is  dis- 
tinguishable from  Mahaska  Co.  v.  SearUj  44  Iowa,  492,  and 
Mahasha  Co.  v.  Ruan^  45  Id.,  328.  In  those  cases  the 
auditor  did  not  have  the  custody  of  the  judgment  which  had 
been  rendered  in  favor  of  the  school  fund.  He  simply 
receipted  to  the  clerk  for  the  amount  of  the  judgment,  and 
this  he  had  no  authority  to  do.  It  is  true,  the  mortgages 
were  satisfied  and  canceled  on  the  record.  Conceding,  for 
the  purposes  of  this  case,  that  the  auditor  did  not  have  the 
power  to  do  this,  except  on  payment  to  the  county  treasurer, 
and  that  his  doing  so  would  not  be  a  breach  of  the  conditions 
of  the  bond,  this  fact,  we  think,  is  immaterial,  because  a 
breach  of  the  conditions  of  the  bond  was  clearly  committed 
when  he  failed,  without  legal  excuse,  to  keep  and  preserve  in 
his  office  the  notes  and  mortgages,  thus  rendering  it  more 
difficult,  to  say  the  least,  for  the  county  to  recover  thereon 
of  the  makers,  conceding  that  it  could  do  so.  The  county, 
therefore,  has  the  right  at  least  to  recover  nominal  damages, 
and  we  cannot  say  with  the  required  certainty,  in  the  present 
condition  of  the  record,  that  no  more  than  nominal  damages 
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can  be  recovered.  For  the  reasons  above  stated,  the  demurrer 
should  have  been  overruled. 

Error  is  assigned  on  the  ruling  of  the  court  striking  out 
the  eighth  count  in  the  petition,  but,  as  counsel  have  failed 
4.  PRACTICE     to  state  any  reasons  in  their  argument  why  the 

on  appeal:  as-        ,.         .  ^^  .  ^       .n    i       t. 

signment  of     rulmo:  IS  erroneous,  the  assignment  will  be  dis- 

erroruotar-  ,  i     .        ,  ,    •, 

gued.  regarded,  as  such  is  the  settled  practice  ot  this 

court. 

Kevebsed. 


Tbagbb  et  al.  v.  Landsley  et  al.  I  ».9  7^51 

1.  Practice  on  Appeal:  less  than  $100:  equity  case.    Where  less        13^  5021 

than  $100  is  involved  in  an  appeal  to  this  court,  only  such  questions  can 
be  determined  as  are  certified,  though  the  action  be  in  equity. 

2.  Injunction :  restkaining  proceedings  in  other  state  to  sub- 

ject EXEMPT  wages.*  Where  a  judgment  creditor  and  debtor  were 
both  residents  of  this  state,  and  the  creditor  sought,  in  the  courts  ot 
another  state,  to  subject  to  the  payment  of  his  judgment  the  exempt 
wages  of  the  debtor  due  him  from  a  railroad  company  doing  business 
in  both  states,  held  that  the  courts  of  this  state  had  jurisdiction  to 
restrain,  by  injunction,  the  creditor  from  so  proceeding, — the  writ  in 
such  case  running  against  a  citizen  within  the  court's  jurisdiction,  and 
not  against  the  tribunal  of  the  other  ^tate. 

3.  :  :  violation  of  injunction:  damages.    In  such  case, 

where  the  creditor  violated  the  injunction,  and  proceeded  to  appropriate 
the  exempt  wages  under  the  laws  of  the  other  state,  held  that  the  court 
issuing  the  injunction  had  power,  in  the  same  proceeding,  to  render 
judgment  against  the  creditor,  in  favor  of  the  wronged  debtor,  for  the 
amount  of  wages  so  appropriated. 

Appeal  from  Cedar  Rapids  Superior  Court. 

Tuesday,  April  20,  1886. 

Action  in  equity  to  restrain  the  defendants  from  prosecut- 
ing an  action  at  law  in  the  courts  of  Minnesota.  The  relief 
asked  bj  the  plaintiffs  was  granted,  and  the  defendants 
appeal. 
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Geo.  W.  Wilson^  for  appellants. 
Smith  db  Powell^  for  appellees. 

Sebvbbs,  J. — The  plaintiffs  are  husband  and  wife,  and  they 
are  residents  of  this  state.  They  became  indebted  to  E.  H. 
Prescott,  who  is  also  a  resident  of  this  state.  Prescott 
obtained  a  judgment  against  the  plaintiffs  for  such  indebted- 
ness. The  plaintiff,  Robert  Teager,  was  an  employe  of  the 
Burlington,  Cedar  Rapids  &  Northern  Railway  Company, 
and  Prescott  caused  an  execution  to  issue  on  his  judgment, 
and  attached  the  company  as  garnishee.  There  was  a  trial 
in  the  courts  in  this  state,  and  it  was  found  that  the  money 
due  from  the  railroad  company  was  exempt  from  execution, 
and  therefore  the  proceeding  in  garnishment  was  dismissed. 
Afterwards,  Prescott  assigned  his  judgment  to  the  defendant 
Landsley,  who  obtained  a  transcript  of  the  judgment,  and 
thereon  commenced  an  action  in  the  courts  of  Minnesota, 
and  caused  the  said  company  to  be  again  garnished  as  the 
supposed  debtor  of  Robert  Teager,  and  it  is  this  action  the 
defendants  were  enjoined  from  prosecuting. 

The  judgment  was  assigned  to  Landsley  without  his 
knowledge,  and,  in  fact,  as  the  court  found,  beheld  the  judg- 
ment as  trustee  for  Prescott.  It  is  not  claimed  that  under 
the  laws  of  this  state  the  monej  garnished  in  Minnesota  is 
not  exempt  from  execution.     The   amount   in   controversy 

1.  PBACTicK  being  less  than  $100,  two  questions  of  law  have 
iSs^thttu^iioo:  ^^^^  certified  upon  which  the  opinion  of  the 
equity  case,     gypreme  court  is  desired.     Although  this  is  an 

action  in  equity,  we  are  only  required  to  determine  the  ques- 
tions so  certified.  Code,  §  3173;  Andrews  v.  Burdivk^  62 
Iowa,  714. 

I.  The  first  question  certified  is  whether  the  court  had 
"jurisdiction  to  restrain  the  defendants  from  proceeding  in 

2.  iNjuNc-  *^®  courts  of  the  state  of  Minnesota  to  subject 
BtraininK'pro-  *^®  wages  of  Teager,  exempt  by  the  law  of  Iowa, 
other"s'^te  to  to  the  payment  of  this  claim."  It  will  be 
emptwi4?^    observed   that   the  question  only  refers  to  the 
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defendants.  We  are  not  asked  whether  the  courts  of  this 
state  can  enjoin  the  courts  of  Minnesota.  Both  the  plaint- 
iffs and  the  defendant  Prescott  are  residents  of  this  state, 
and  amenable  to  its  laws,  and  the  former  may  invoke  the  aid 
of  such  laws,  and  of  the  courts  of  this  state,  to  prevent  the  lat- 
ter from  prosecuting  an  action  in  the  courts  of  another  state 
"which  will  result  in  injury  and  fraud."  High  Inj.,  §  106. 
*'  In  the  exercise  of  this  power,  courts  of  equity  proceed  not 
upon  any  claim  of  right  to  interfere  with  or  control  the 
course  of  proceedings  in  other  tribunals,  or  to  prevent  them 
from  adjudicating  on  the  rights  of  parties  when  drawn  in 
controversy  and  duly  presented  for  their  determination,  but 
the  jurisdiction  is  founded  on  the  clear  authority  vested  in 
courts  of  equity  over  persons  within  the  limits  of  their  juris- 
diction, and  amenable  to  process,  to  restrain  them  from  doing 
acts  which  will  work  wrong  and  injury  to  others,  and  are 
contrary  to  equity  and  good  conscience.  As  the  decree  of 
the  court  in  such  cases  is  pointed  solely  at  the  party,  and 
does  not  extend  to  the  tribunal  where  the  suit  or  proceeding 
is  pending,  it  is  wliolly  immaterial  that  the  party  is  pros- 
ecuting his  action  in  the  courts  of  a  foreign  state  or  coun- 
try." Dehon  V.  Foster^  4  Allen,  545.  The  rule  recognized 
in  the  foregoing  authority  was  applied  in  two  cases  in  which 
the  facts  are  precisely  like  those  in  the  present  case.  Keyser 
V.  Rice,  47  Md.,  203;  Snook  v.  Saetzer,  25  Ohio  St.,  51G. 
The  settled  policy  of  this  state  is  to  exempt  certain  property 
from  the  payment  of  debts.  Contracts  are  made  and  credit 
extended^  with  full  knowledge  of  the  law  in  this  respect,  and 
the  state,  we  think,  has  the  power  to  compel  its  citizens  to 
respect  the  laws  beyond  its  territorial  limits,  in  cases  where 
they  are  amenable  to  process  issuing  from  the  courts  of  the 
•  state.  The  question  under  consideration  must  be  answered 
in  the  aflSrmative. 

II.     The  remaining  question  upon  which  the  opinion  of 
the  supreme  court  is  desired  is  in  these  words:  "After  the 
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defendants   herein  bad  disregarded  the  writ  of 

hi?uncUon-  injunction,  and  had  appropriated  the  disputed 
damages.  f^j^j  j„  violation  thereof,  liad  this  court  power 
to  render  judgment  in  this  proceeding  against  the  offending 
defendants  for  the  amount  of  the  fund  so  appropriated?" 
This  precise  question  was  involved  in  case  of  Snook  v.  Snet- 
seTy  before  cited,  and,  as  the  judgment  of  the  lower  court 
was  affirmed,  it  must  necessarily  have  been  determined  in 
the  affirmative,  although  it  is  not  specially  referred  to  in  the 
opinion  of  the  supreme  court.  We  concur  in  this  determi- 
nation, for  the  reason  that  the  defendants  have  wrongfully 
appropriated  to  their  own  use  money  to  which  they  were  not 
entitled,  in  disobedience  to  the  order  of  the  court. 

The  questions  under  consideration  must  be  answered  ia 
the  affirmative,  and  the  judgment  of  the  superior  court 

Affibmed. 


Gbesiiam  v.  Cuantry  et  al. 

1.  Equity:  whejj  action  triable  as  equitable.    Where  an  action  was 

brought  to  enforce  the  collection  of  a  judgment  by  execation  against 
real  estate  of  a  decedent,  and  his  aJministrator  and  heirs,  and  certain 
other  parties  who  claimed  to  be  owners  of  the  property  by  purchape  at 
administrator's  sale,  were  made  defendants,  and  their  defense  was  purely 
equitable,  ?ield  that  the  court  below  properly  tried  the  case  by  equitable 
proceedings. 

2.  Practice  on  Appeal:  speculative  litigation  by  attorneys:  dis- 

CLAiKKR  by  plaintiff.  Plaintiff's  attorneys  in  this  case,  for  the  pur- 
pose of  speculation,  purchased  a  judgment  in  plaintiff 's  name  but  with- 
out his  knowledge,  and  in  an  action  in  his  name  procured  a  decree 
subjecting  certain  real  estate  to  the  payment  of  the  judgment.  From 
this  decree  d^^fendants  appealed  to  this  court;  but  in  this  court  plaintfff^s 
affidavit  is  61ed,  showing  that  if  there  i^  any  such  case  pending  in  his 
name  it  is  without  his  authority.  Hetd  that  the  decree  below  should  be 
reversed,  and  the  cause  dismissed  as  not  being  prosecuted  by  the  party 
in  interest. 

Appeal  from  Guthrie  Circuit  Court. 
Wednesday,  April  21, 1886. 
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This  action  was  brought  by  John  Gresham  to  enforce  the 
collection  of  a  judgment  by  execution  against  certain  real 
estate,  of  which  John  Pearson,  deceased,  died  seized.  The 
administratrix  of  Pearson,  his  heirs,  and  certain  other  per- 
sons who  claim  to  be  owners  of  the  property  by  purchase  at 
administrator's  sale,  were  made  defendants.  The  defense  to 
the  claim  was  that  some  sixty  per  cent  of  it  was  paid  before 
judgment  was  rendered  thereon,  and  that  the  defendants  who 
now  claim  title  to  the  property,  and  are  in  possession  of  the 
same,  have  the  superior  right  thereto  by  reason  of  being  pur- 
chasers at  a  sale  by  the  administrators  to  pay  a  debt  of  the 
estate.  There  was  a  trial  by  the  court,  and  a  decree  award- 
ing execution  against  the  property,  after  first  deducting  sixty 
per  cent  from  the  judgment,  that  amount  of  the  claim  hav- 
ing been  found  to  have  been  paid  before  the  judgment  was 
rendered.     Both  parties  appeal. 

(7.  S.  Fogg^  for  appellant. 

Applegate  db  Foster^  for  appellees. 

RoTHBOoK,  J. — I.  Counsel  for  plaintiff,  after  insisting  in 
his  opening  argument  that  this  is  an  action  at  law,  at  the 
close  of  his  argument,  in  reply,  joins  the  defendants' 
counsel  in  requesting  the  court  to  try  the  cause  as  in  equity. 
"We  think,  inasmuch  as  the  plaintiff  in  the  first  instance 
thought  it  necessary  to  make  the  present  claimants  of  the 
property  parties  defendant,  and  as  they  hold  whatever  right 
they  have  by  a  judicial  sale,  and  their  defense  is  purely 
equitable,  the  trial  of  the  case  in  the  court  below  as  an  equi- 
table action  was  proper,  and  no  question  should  have  been 
made  in  regard  to  the  character  of  the  action. 

11.  The  facts  material' to  a  determination  of  the  rights 
of  the  parties  are  as  follows:  Rodecker  &  Pearson  were 
indebted  to  the  Sandusky  Wheel  Company  for  a  balance  upon 
two  promissory  notes,  amounting  to  nearly  $500.  These 
notes  were  executed  by  Rodecker  &  Pearson  as  a  partnership. 
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Jolin  Pearson,  now  deceased,  being  one  of  the  members  of 
the  firm.  On  May  26,  1876,  these  notes  were  sent  by  the 
wheel  company  from  Sandusky,  Ohio,  to  B.  S.  Adams,  of 
Stuart,  Iowa,  for  collection.  Rodecker  &  Pearson  had  put 
their  property  into  the  hands  of  an  assignee  for  the  benefit 
of  their  creditors,  and  in  July,  1876,  the  assignee  wrote  to 
the  wheel  company  that  he  was  ready  to  pay  sixty  per  cent 
on  the  amount  of  the  claims,  and  that  he  was  not  inclined  to 
make  payment  to  Adams.  The  company  directed  the 
assignee  to  pay  the  money  into  the  Exchange  Bank,  at  Stuart, 
for  the  benefit  of  the  company,  which  was  done,  to  the 
amount  of  $311.17,  and  the  wheel  company  received  the 
money.  Suit  was  commenced  on  the  notes  by  Adams,  and 
on  the  third  day  of  October  a  judgment  was  rendered  against 
the  firm,  and  against  each  individual  member  thereof,  for  the 
full  amount,  without  deducting  the  payment  made  by  the 
assignee.  John  Pearson  died  on  the  third  day  of  Novem- 
ber, 1 876.  His  last  sickness  was  of  some  five  weeks'  dura- 
tion, during  which  time  he  was  wholly  incapable  of  transact- 
ing any  business.  Aftef  his  death  Sidney  Pearson,  his 
widow,  was  appointed  administratrix;  and  in  a  proceeding 
for  that  purpose  the  whole  amount  of  the  judgment  was 
proved  up  as  a  claim  against  the  estate,  the  administratrix 
having  no  knowledge  of  the  payment,  which  had  been  made 
before  the  judgment  was  rendered.  The  property  in  ques- 
tion was  occupied  by  Pearson  as  a  homestead,  but  the  debt 
to  the  wheel  company  was  contracted  before  any  homestead 
right  attached.  One  Hollingsworth  also  had  a  claim  which 
was  contracted  before  the  homestead  was  acquired.  In  1880, 
Hollingsworth  commenced  a  proceeding  against  the  adminis- 
tratrix to  subject  the  property  to  the  payment  of  his  claim, 
and  a  decree  and  order  was  made  for  the  sale  of  the  property 
to  pay  the  claim,  and  in  pursuance  thereof  the  same  was 
duly  sold,  and  the  defendants  herein  hold  under  that 
sale.  Charles  S.  Fogg  was  the  attorney  of  recoi'd  for  Hol- 
lingsworth in  that  proceeding,  and  conducted  it  throughout. 
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and  by  his  procurement  the  court  approved  the  sale,  and 
made  to  the  purchasers  what  they  supposed  to  be  a  good 
title.  Whether  Charles  S.  Fogg,  or  H.  E.  Long,  or  Fogg, 
Long  &  Neal  so  supposed,  the  facts  to  which  we  now  call 
attention  will  disclose.  Sometime  in  1882,  H.  E.  Long 
wrote  to  the  wheel  company  relative  to  bringing  an  action 
against  these  defendants  to  subject  the  real  estate  in  question 
to  the  payment  of  the  judgment,  and  Fogg,  Long  &  Neal 
prepared  a  petition  for  that  purpose,  and  took  it  to  Adams 
to  send  to  the  wheel  company.  Not  receiving  any  response 
from  their  petition,  they  addressed  the  following  letter  to  the 
company : 

"  Stuabt,  Iowa,  November  16,  1883. 
"  The  Sandusky  Wheel  Company^  8andu%hy^  Ohio — Gen- 
tlemen: A  Mr.  Gresham  says  you  have  a  judgment  against 
Rodecker  and  Pearson  several  years  old;  that  he  will  give 
you  fifty  dollars  for  it,  and  hold  you  harmless  from  the  pay- 
ment of  costs  in  the  matter.  You  are  aware  that  Pearson  has 
been  dead  for  years,  and  that  Eodecker  is  insolvent,  and  noth- 
ing can  be  collected  out  of  him, — is,  and  always  will  be,  exe- 
cution proof,  probably.  The  time  was  when  it  might  possibly 
have  been  made  out  of  Pearson's  estate,  or  property  left  by 
him;  but  that  has  long  since  been  disposed  of  by  the  admin- 
istratrix under  an  order  of  court.  It  is,  I  am  of  the  opinion, 
all  you  can  get  out  of  it,  and  probably  more  than  to  attempt 
to  collect  it,  and  when  that  amount  is  realized  by  you  it  is 
better  than  nothing.     Please  advise. 

"Tours,  truly,  Fogg,  Long  &  Nbal." 

The  wheel  company  accepted  the  proposition,  and  Fogg, 
Long  &  Neal  sent  a  draft  for  fifty  dollars,  with  an  assign- 
ment of  the  judgment  to  Gresham,  which  was  signed  and 
returned.  It  is  averred  in  the  answer  that  there  is  no  such 
person  in  being  as  John  Gresham.  This  appears  to  be  a 
mistake.  It  seems  that  there  is  such  a  person,  and  that  he 
is  a  farmer  living,  as  we  infer,  near  Knoxville,  in  this  state. 
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He  knew  nothing  about  this  judgment,  and  did  not  furnish 
the  fifty  dollars  with  which  it  was  purchased.  It  was  paid 
for  by  H.  E.  Long,  and  Gresham  has  paid  nothing.  It  is 
true  that  both  Long  and  Gresham  testify  that  Long  is  to  be 
repaid,  and  Gresham  testifies  that  no  one  but  himself  is 
interested  in  the  judgment  or  its  prosecution,  unless  it  be  his 
attorneys.  The  fact  is,  Gresham  did  not  know  of  the  pur- 
chase of  the  judgment  until  after  the  assignment  was  made 
to  him.  His  testimony  consists  of  answers  to  certain  inter- 
rogatories appended  to  defendant's  answer,  and  these  answers 
were  written  by  H.  E.  Long.  It  is  proper  to  say  that  the 
partnership  of  Fogg,  Long  &  Neal  were  never  employed  by 
the  wheel  company  to  draft  a  petition  for  them,  and  their 
efibrts  in  that  behalf  were  purely  voluntary,  unless  they  were 
employed  by  Adams;  but  even  this  is  not  made  to  appear. 
It  appears,  from  the  abstracts  and  arguments  in  this  case, 
that  C.  S.  Fogg  is  attorney  for  John  Gresham,  the  plaintiff. 
Fogg  testified  on  that  question  as  follows:  "I  am  the 
attorney  for  plaintiff,  John  Gresham,  in  this  case.  Person- 
ally I  have  had  no  correspondence  or  conversation  with  Mr. 
Gresham  in  respect  to  this  claim.  I  am  not  able  to  state 
whether  this  action  was  brought  by  the  firm  of  Fogg,  Long 
&  !Neal.  1  do  not  remember  how  the  papers  were  signed. 
It  may  have  been  begun  by  H.  E.  Long  and  C.  S.  Fogg  as 
individual  attorneys. 

Much  has  been  said  in  argument  upon  the  question 
whether  the  defendants  can  avail  themselves  of  the  payment 
which  was  made  upon  the  claim  of  the  wheel  company  before 
it  was  reduced  to  judgment.  We  do  not  feel  called  upon  to 
determine  that  question. 

The  foregoing  statement  of  facts  is  undisputed,  and  it  is 
apparent  that  John  Gresham  has  no  interest  in  this  claim, 
only  as  his  name  has  been  used  by  H.  E.  Long  or  Fogg, 
Long  &  Neal.  He  is  the  mere  instrument  used  by  Fogg, 
Long  &  Neal  to  carry  on  this  speculative  litigation.  In  an 
affidavit  filed  in  this  court,  Gresham  states  that  he  has  no 
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case  in  Guthrie  county,  Iowa,  against  the  defendants  herein; 
and  that,  if  there  is  any  such  case  pending  in  his  name,  it  is 
unauthorized  by  him.  It  can  hardly  be  expected  that  this 
court  will  entertain  actions  and  appeals  which  are  not  author- 
ized by  the  alleged  plaintiffs  therein.  We  regard  this  affi- 
davit as  a  virtual  abandonment  of  the  case  by  Gresham,  and, 
until  the  real  parties  to  this  transaction  present  themselves, 
we  must  decline  to  adjudicate  the  defendant's  title  to  the 
property. 

The  decree  of  the  court  below  will  be  reversed,  and  the 
cause  will  be  dismissed  as  not  being  prosecuted  by  the  party 
in  interest. 

Ebvebsed. 


Obwig  v.  Merrill  et  al. 

1.  Trust :  tmphbd:  absolute  coNVErANCB  inconsistent  with.  Parties 

who  take  under  an  absolute  deed,  where  it  is  shown  that  the  gi*antor  and 
grantees  alike  understood  the  deed  to  be  absolute,  cannot  be  held  as 
trustees  simply  because  the  grantor  was  embarrassed  when  he  made  the 
conveyance,  ani  a  third  person  t'>ld  him  that  if  he  would  convey  to  the 
grantees  they  would  deal  honorably  with  him,  and,  on  account  of  a  great 
rise  in  values,  the  grantees  sold  the  property  within  a  few  years  at  a 
considerable  advance. 

2.    :  :  CONVEYANCE  PROCURED  BY  FRAUD:   EVIDENCE.      The 

evidence  considered  (see  opinion)  and  held  that  there  was  nothing  in 
the  mental  condition  of  the  grantor,  nor  in  representations  made  to  him  by 
the  authority  of  the  grantees,  nor  in  the  inadequacy  of  the  price  paid, 
to  show  that  the  deed  in  question  was  obtained  by  fraud. 

8.  Fraadolent  Conveyance:  evidence.  Although  the  grantor  in 
this  case  was  insolvent  when  the  deed  in  question  was  made,  and  may 
have  entertained  a  secret  hope  of  saving  something  which  would  be  beyond 
the  reach  of  his  creditors,  yet,  as  there  is  no  evidence  that  his  grantees 
knew  of  his  insolvent  condition,  and  as  the  price  which  they  paid  for  the 
property  conveyed  was  not  much  less  than  it^  actual  market  value  at 
thetime  of  the  conveyance,  held  that  there  was  nothing  to  taint  the 
transaction  with  a  suspicion  that  it  was  done  with  the  intention  to  delay 
or  defraud  the  creditors. 
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Appeal  from  Polk  Circuit  Court. 

THUR8DAT,  April  22, 1886. 

Action  in  equity  for  an  accounting  in  respect  to  certain 
alleged  trust  property.  0.  B.  Jones  intervened.  There  was 
a  decree  for  the  defendant.  The  plaintiff  and  intervenor 
appealed. 

a,  Q,  Orwiffy  for  himself,  appellant. 

Baylies  <b  Baylies,  for  intervenor,  appellant. 

Mitchell  (b  Dudley  and  Oatch,  Connor  <&  Weaver,  for 
appellees. 

Adams,  Ch.  J. — This  action  was  brought  by  S.  F.  Spof- 
ford.  He  died,  and  the  plaintiff,  R.  G.  Orwig,  having  been 
1.  TRUST:  im-^PP^^"^^d  administrator  of  his  estate,  was 
futo^convcy^  Substituted.  In  1879  Spofford  conveyed  to 
sistent  witii.  the  defendants  A.  Lederer  and  Moses  Strauss 
a  large  amount  of  real  estate  in  the  city  of  Des  Moines. 
WJiat  its  value  was  is  one  of  the  questions  deemed 
material,  but  in  regard  to  which  the  witnesses  differed 
widely.  It  is  suflScient  for  our  present  purpose  for  us 
to  say  that  in  their  estimates  they  range  generally  from  about 
$15,000  to  about  $40,000.  The  consideration  which  Lederer 
&  Strauss  claim  that  they  were  to  pay  was  a  little  less  than 
$14,000.  The  principal  question  presented  is  as  to  the 
character  of  the  transaction  in  which  the  conveyance  was 
made.  The  plaintiff  claims  that  they  took  the  property  in 
trust,  and  the  defendants  deny  the  trust,  and  aver  that  they 
took  it  by  absolute  purchase.  The  property  has,  since  the 
conveyance  to  the  defendants,  been  sold  by  them  for  about 
$30,000,  and  the  plaintiff  asks  that  they  and  the  defendants 
J.  II.  Merrill  and  J.  Gr.  Rounds,  who  became  associated  with 
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Lederer  &  Strauss,  be  held  to  account  for  the  amount  real- 
ized in  excess  of  the  amount  paid. 

The  averments  of  the  petition  designed  to  show  the  char- 
acter of  the  transaction  are  somewhat  peculiar.  The  prop- 
erty was  considerably  incumbered  by  liens.  The  petition, 
after  setting  out  this  fact,  avers,  in  substance,  that  Lederer 
&  Strauss  agreed  to  advance  money  to  pay  all  the  lien 
creditors  except  one,  and  avers  that  the  *^  defendant 
further  promised  that  they  would  have  due  care  for  his 
(the  said  Spofford's)  interest,  and  that  they  would 
deal  honorably  with  him.  It  is  nowhere  distinctly  averred 
that  Spofford  agreed  to  convey,  and  did  convey,  the  property 
to  Lederer  &  Strauss  as  security  for  advances  to  bo  made  by 
them,  or  in  trust  to  be  sold  by  them;  nor  is  it  averred  that 
they  agreed,  if  it  should  be  sold,  to  account  for  any  part  of 
the  proceeds  of  sales.  On  the  other  hand,  it  is  averred  that 
Spofford  "did,  in  good  faith,  waive  all  legal  title,  right  and 
claim;"  and,  consistently  with  this  averment,  Spofford  testi- 
fied: "I  did  not  understand  or  expect  that  the  terms  on 
which  my  property  was  deeded  to  Lederer  &  Strauss  created 
a  legal  obligation  to  pay  me  the  excess  of  sales  over  and 
above  my  debts  referred  to.  1  expected  that  Lederer  &  Strauss 
would,  according  to  their  promise  then  made,  deal  honorably 
with  me  in  regard  to  such  excess,  and  that  was  the  reason  I 
waived  all  legal  claim  against  .them."  He  admitted  that 
after  the  sales  by  Lederer  &  Strauss  a  conversation  occurred 
between  him  and  Lederer  in  these  words:  *' Lederer  said : 
'Do  we  owe  you  anything?'  I  replied:  'Not  legally,  but 
morally  you  do.'"  In  a  deposition  taken  in  another  pro- 
ceeding Spofford  said:  "  I  deeded  the  property  to  them  with- 
out reservations.  There  was  no  understanding  between  me 
and  Lederer  &  Strauss  that  they  were  to  pay  me  something 
if  they  made  a  good  thing  out  of  the  property.  I  was  glad, 
to  let  them  have  it,  and  get  my  debts  paid.  I  did  not 
make  any  estimate  of  my  property;  it  would  do  no 
good.    It  was  gone,  so  far  as  I  was  concerned."   Strauss,  who 
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negotiated  the  purchase  for  Lederer  &  Strauss,  deuies  that 
there  was  any  conversation  between  them  about  dealing  hon- 
orably with  SpofFord.  We  cannot  say  then,  that  even  that  fact  is 
established.  It  is  true  that  Spofford  testified  again  and 
again  that  the  defendant  Sauiuel  Merrill  told  him  that  Led- 
erer &  Strauss  would  deal  honorably  with  him,  and  the 
counsel  for  the  plaintiflT  comment  upon  this  testimonj''  as  if 
they  deemed  it  of  controlling  importance.  It  has,  of  course, 
no  importance. 

So  far,  then,  as  the  character  of  the  deed  is  concerned,  we 
have  to  say  this:  It  purports  to  make  an  absolute  convey- 
ance. The  petition  shows  that  it  was  designed  by  both  par- 
ties as  such  cenveyance,  and  Lederer,  Strauss  and  Spofford  all 
testify  to  the  same  effect.  This  is  as  inconsistent  with  a 
secret  reservation  as  a  reservation  expressed.  We  must,  then 
treat  the  deed  as  absolute,  unless  it  was  obtained  by  fraud. 

The  petition  contains  an  averment  in  these  words:  "The 
prqmise  and  agreement  of  the  petitioner  to  waive  all  legal 

3.  — : :•  claim  against  defendant,  as  also  the  management 

procured  by     and  control  of  the  petitioner's  said  estate,  was  so 

fraud:  evl-  ■*■ 

dence.  obtained  by  fraud  of  said  defendants."     But  we 

are  unable  to  discover  a  single  allegation  of  fact  in  the  peti- 
tion which  should  be  necessarily  construed  as  showing  fraud. 
It  is  averred  that  Spofford  was  seventy-three  years  old,  but 
there  is  no  averment  that  he  was  imbecile,  and  no  pretense 
that  he  was.  On  the  other  hand,  it  is  shown  that  he  was  one 
of  the  directors  of  the  Citizens'  National  Bank.  Much  is 
said  in  the  petition  about  the  reliance  placed  by  Spofford 
upon  the  defendant  Samuel  Merrill  as  his  confidential 
adviser,  and  about  the  advice  which  Merrill  gave,  but  we  see 
nothing  fraudulent  in  the  advice,  and  even  if  there  had  been, 
Lederer  &  Strauss  could  not  be  affected  by  it.  Merrill  did 
not  represent  them  in  any  form,  and  had  no  interest  in  the 
purchase.  Much  is  said  in  the  petition  about  the  value  of 
the  real  estate  as  compared  with  what  Lederer  &  Strauss 
agreed  to  pay;  but  no  means  were  used  to  deceive  Spofford 
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in  regard  to  its  value.  He  traded  with  Lis  eyes  open.  What 
is  more,  the  agreed  price  is  bat  a  little  less  than  the  value, 
as  estimated  by  some  witnesses.  It  is  true  that  others  esti- 
mated the  value  much  higher;  but  after  the  conveyance  in 
question  real  estate  in  Des  Moines,  as  the  evidence  shows, 
rose  greatly  in  value.  Within  three  or  four  years  the  future 
growth  of  Des  Moines  became  assured.  Capitalists,  as  well  as 
others,  acquired  confidence  in  it.  Now  the  testimony  of  all 
the  witnesses  was  given  after  this  change,  and  can  hardly  be 
presumed  to  have  been  wholly  free  from  its  influence.  Much 
is  said  in  respect  to  the  amount  which  Lederer  &  Strauss 
obtained  for  the  property;  but  that  is  wholly  immaterial,  so 
far  as  the  question  is  concerned  as  to  whether  Lederer  & 
Strauss  deceived  Spofibrd,  or  gained  in  any  way  a  fraudulent 
advantage  over  him.  They  bought  when  Des  Moines  real 
estate  was  low,  and  sold  when  it  was  high.  We  cannot  dis- 
cuss all  the  considerations  which  are  urged  as  showing  that 
Lederer  &  Strauss  obtained  the  conveyance  by  fraud.  It  is 
suflicient  to  say  that  we  do  not  think  that  such  fraud  is  shown 
either  by  the  plaintiff's  petition  or  the  evidence. 

One  more  question  of  fraud  is  raised  which  we  will  dispose 

of  in  this  connection.     The  intervener,   one  of    Spofford's 

creditors,  contends  that  Spofford  and  Lederer  & 

8«  FRAUDU- 

LBNT  conyey-  Strauss  combined  to  defraud  Spofford's  creditors* 

ance :  evl-  ^ 

denoe.  gig  position   is  that  while  the  conveyance  was 

made  in  terms  importing  an  absolute  conveyance,  and  with 
the  intention  of  representing  it  to  be  such,  there  was,  in  fact, 
a  secret  understanding  that  an  interest  was  reserved  to  Spof- 
ford. Upon  this  point  we  have  to  say  that  the  evidence  leads 
us  to  suspect  that  Spofford  did  have  a  hope  of  saving  some- 
thing which  his  creditors  could  not  reach;  but  we  do  not  think 
that  he  based  his  hope  upon  any  agreement  that  an  interest  was 
reserved  to  him.  His  own  testimony  shows  that  he  did  not. 
His  hope  seems  to  have  been  based  upon  what  he  claims  that 
Gov.  Merrill  said  to  him ;  and  that  is,  that  Lederer  &  Strauss 
would  deal  honorably  with  him.  What,  precisely,  Gov.  Merrill 
Vol.  LilX— 47 
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meant,  if  he  said  that,  we  do  not  know,  nor  is  it  important 
to  inquire.  We  only  allude  to  it  as  affording  what  seems  to  be 
a  probable  solution  of  this  matter.  We  are  inclined  to  think 
that  Spofford  was  influenced  by  something  said  to  him  by 
Gov.  Merrill  to  believe  that  Lederer  &  Strauss  would,  if  they 
sold  the  property  at  an  advance,  give  him  something  which 
they  did  not  promise  to  give  him;  but  we  do  not  feel  justi- 
fied by  the  evidence  in  saying  more  than  that.  If  we  could 
believe  that  the  property  at  the  time  Spofford  parted  with 
the  title  was  worth  what  some  of  the  witnesses  testify  that  it 
was,  that  would  be  an  important  circumstance.  It  would 
affect  with  suspicion  the  whole  transaction.  According  to 
their  testimony,  the  property  was  worth  about  $40,000;  but 
their  testimony  is  so  completely  rebutted  that  it  is  impossi- 
ble to  place  much  confidence  in  the  judgment  of  the  wit- 
nesses. The  only  question,  of  course,  was  as  to  what  the 
market  value  of  the  property  was  at  that  time;  that  is,  as  to 
what  the  property  could  have  been  sold  for  at  that  time. 
Now,  if  the  property  could  have  been  sold  for  $40,000, 
Spofford  was  abundantly  solvent.  Indeed,  according  to  his 
own  estimate  of  his  indebtedness  at  that  time,  his  assets,  if 
some  of  his  witnesses  could  be  relied  upon,  were  treble  his 
indebtedness.  Yet  the  fact  is,  he  regarded  himself  as  embar- 
rassed. This  is  undisputed.  He  admitted  that  his  property 
would  not  sell  for  enough  to  pay  the  liens  on  it.  This  shows 
what  his  idea  was  in  regard  to  the  market  value  of  the  prop- 
erty. Another  fact  is  to  be  considered,  and  that  is  that  the  prop- 
erty, though  sold  after  a  most  remarkable  rise,  realized  only 
about  three-fourths  as  much  as  the  extravagant  witnesses 
estimated  it  to  be  worth  before  the  rise.  These  witnesses,  then, 
were  manifestly  not  testifying  in  regard  to  market  value,  but 
in  regard  to  something  else,  and  nothing  more  need  be  said 
to  show  of  how  little  value  their  testimony  is.  The  defend- 
ant's witnesses  did  not  differ  much  from  each  other,  and 
their  average  estimate  was  a  little  over  $17,000.  Possibly, 
their  estimates  were  not  quite  high  enough,  but  the  result  of 


Digitized  by 


Google 


SUPPLEMENT.  739 


Orwig  y.  Merrill  et  al. 


the  sale  raade  after  the  rise  indicates  that  it  did  not  lack 
much  of  it. 

The  fact,  then,  seems  to  be  that  Lederer  &  Strauss,  in  pur- 
chasing at  the  price  at  which  they  did,  made  simply  a  good 
trade,  but  not  an  extraordinary  one.  Such  being  the  case,  we 
cannot  say  that  the  value  of  the  bargain  was  such  as  to 
greatly  affect  the  transaction  with  suspicion.  On  the  other 
hand,  it  does  not  appear  that  they  knew  that  Spofford  was 
insolvent.  They  knew  pretty  nearly  what  assets  he  had. 
They  knew  pretty  nearly  what  he  owed,  with  the  exception 
of  one  debt,  and  of  that  they  appear  to  have  been  ignorant, 
and  but  for  that  debt  Spofford  would  not  have  been  insol- 
vent. We  think  that  they  did  not  know,  nor  have  reason  to 
suppose,  that  he  was  insolvent.  Some  other  circumstances 
are  relied  upon  as  tending  to  show  fraud  upon  their  part,  but 
we  have  to  say  that  we  think  that  they  are  insufficient. 

It  remains  to  be  stated  that  this  action  was  brought,  in 
part,  to  obtain  an  accounting  in  respect  to  certain  collaterals 
which  at  one  time  had  belonged  to  Spofford,  and  had  by 
him  been  delivered  to  the  defendant  Konnds  as  cashier  of  the 
defendant  the  Citizens'  National  Bank.  The  transactions 
between  Spofford  and  the  bank,  in  which  these  collaterals 
were  more  or  less  involved,  seem  to  have  become  very  com- 
plicated, and,  on  some  points,  misunderstandings  seem  to 
have  arisen.  A  settlement,  however,  was  finally  effected 
between  Spofford  and  Gov.  Merrill,  who  was  the  president  of 
the  bank.  According  to  the  evidence,  we  think  a  complete 
understanding  was  not  reached,  and  that  the  settlement  was 
in  the  nature  of  a  compromise.  Gov.  Merrill  so  testified, 
and  we  see  no  reason  to  believe  that  his  testimony  is  not  cor- 
rect. A  receipt  was  drawn  and  signed  by  Spofford,  running 
to  Rounds,  in  whose  hands,  as  cashier  of  the  bank,  the  col- 
laterals had  been  placed.     That  receipt  is  as  follows: 

"  Received  of  J.  G.  Rounds  full  and  complete  satisfaction 
for  certain  notes  and  stock  which  I  left  with  him  for  collec- 
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tion  and  sale,  to-wit,  John  Gannon,  several  notes  secured  by 
mortgage,  amounting  to  about  twenty-seven  hundred  dollars, 
and  bank  stock  of  Citizens'  National  Bank,  being  thirteen 
shares.  This  property  was  left  with  said  Rounds  in  trust, 
and  for  con  version  in  to  money  for  certain  debts  that  I  was  ow- 
ing. This  trust  has  been  performed  to  my  satisfaction,  and  thi« 
settlement  is  in  full  for  all  and  every  claim  to  date,  March 
18,  1888. 

[Signed]  «  S.  F.  Spoffobd.'' 

The  plaintiff  now  seeks  to  go  behind  this  settlement.  It 
is  said  that  Spofford  supposed  that  the  money  realized  from 
collaterals  had  been  used  for  his  benefit,  which  had  not  been 
so  used.  Spofford  testified,  in  substance,  that  he  supposed  the 
money  was  used  in  discharing  liens  upon  the  land  sold  to 
Lederer  &  Strauss;  but,  as  between  him  and  Lederer  &  Strauss, 
he  was  not  to  discharge  these  liens,  and  so  his  testimony  in 
regard  to  his  supposition  seems  to  be  incredible.  It  is  pos- 
sible that  justice  was  not  done  in  the  settlement.  When  trans- 
actions become  complicated  and  misunderstood,  and  par- 
ties resort  to  compromise,  it  is  not  to  be  supposed  that  exact 
justice  is  done  to  both  parties.  But  we  have  gone  carefully 
through  the  evidence  and  arguments  of  counsel  for  plaintiff 
and  intervenor,  which  are  unusually  voluminous,  and  we 
have  to  say  that  we  do  not  see  that  any  unfair  advantage 
was  taken. 

Jn  our  opinion  the  settlement  must  stand,   and    in    all 
respects  th^  decree  of  the  circuit  court  shuold  be 

Affibmbd. 
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1.  Malioious  Proseoution:  fob  sale  op  kobtgaobd  chattbls:  bvi- 
DBNGB  OF  MOBTGAOBB^s  CONSENT.  In  au  action  by  a  mortgag^or  of 
chattels  against  the  mortpragee,  for  malicioasly  prosecuting  him  for 
larceny  in  disposing  of  the  mortgaged  property,  parol  evidence  was 
properly  admitted  to  show  that,  while  the  mortgage  was  being  drawn, 
the  mortgagee  consented  that  the  mortgagor  might  sell  the  chattels 
(hogs)  whenever  they  were  fit  for  market.  The  rule  against  admitting 
evidence  of  a  contemporaneous  parol  agreement  to  vary  the  terms 
of  a  written  contract  does  not  apply  in  such  a  case.  (Walker  v.  Camp, 
63  Iowa,  627,  distinguished.) 

2. : :  bvidbkce:  consent  of  icoBTOAaBB:  intent  to  mis- 
apply PBOCBBDS.  In  such  a  case,  where  the  evidence  tended  to  show 
that  the  sale  had  been  made  with  the  mortgagee's  consent,  ?ield  that 
evidence  tending  to  show  that  the  mortgagor,  when  he  made  the  sale, 
intended  to  appropriate  the  proceeds  to  his  own  use,  and  not  to  apply 
the  money  on  the  mortgage  debt,  was  not  admissible. 

3.  : :  :  condition.  In  such  case,  where  the  mort- 
gagee gave  his  consent  to  the  sale  of  the  hogs  by  the  mortgagor  when- 
ever they  should  be  fit  to  market,  with  the  remark  that  the  mortgagor 
would  have  young  hogs  coming  on  all  the  time  to  take  the  place 
of  those  sold,  held  that  this  remark  was  not  the  expression  of  a  condi- 
tion limiting  the  right  to  sell,  and  that  it  was  immaterial  whether  the 
mortgagor  did  or  did  not  have  young  hogs  coming  on  at  the  time  when 
he  sold  the  mortgaged  ones. 

4. :  malice:  advicb  of  counsel:  instbuction.     Where  in  such 

case  the  defendant  introduced  evidence  showing  that  he  had  consulted 
counsel  about  the  matter  before  he  made  complaint  before  the  grand 
jury,  though  it  was  not  made  to  appear  what  advice  his  counsel  gave 
him,  held  that  the  court  was  justified  in  instructing  the  jury  as  to  the 
bearing  of  the  advice  of  counsel,  if  taken,  upon  the  question  of  malice. 

Appeal  from  Blackhawk  Circuit  Court. 

Thursday,  Apbil  22,  1886. 

AonoN  for  malicious  prosecution.  There  was  a  trial  to  a 
jury,  and  verdict  and  judgment  were  rendered  for  the  plaint- 
iff.     The  defendant  appeals. 


>mZ\ 


69     741 
135      741 


Digitized  by 


Google 


742  SUPPLEMENT. 


Walker  y.  Camp. 


BoieSj  Husted  (&  Boies,  for  appellant. 

0.  C.  Miller  J  for  appellee. 

Adams,   Ch.  J. — This  case  is  before   us  upon  a  second 
appeal.     The  first  opinion  is  reported  in  63  Iowa,  627. 

1.  The  plaintiff  avers  that  the  defendant  maliciously,  and 
without  probable  cause,  procured  him  to  be  indicted  and  pros- 

^„-    ecu  ted    on   a   char^   of  grand    larceny.      The 

1.  MALICIOUS  O  O  J 

for  sale  Of"*  alleged  larceny  consisted,  as  is  charged,  in  sell- 
chatiS^f  evi-  i^g  mortgaged  personal  property,  to-wit:  a  lot  of 
mo"rtg^ee's  hogs,  without  the  consent  of  the  mortgagee, 
cons  n  .  rpj^^  plaintiff  does  not  deny  that  he  sold  a  portion 
of  the  mortgaged  property,  but  he  claims  that  he  sold  it  with 
the  consent  of  the  mortgagee.  For  the  purpose  of  showing 
the  consent,  one  Saunders  Walker,  one  of  the  mortgagors, 
was  introduced  as  a  witness,  and  was  asked  to  state  the  con- 
versation which  took  place  at  the  time  the  mortgage  was 
being  drawn.  The  defendant  objected  on  the  ground  that 
consent  on  the  part  of  the  mortgagees  that  the  mortgagors 
might  sell  the  property  would  be  inconsistent  with  the  terms 
of  the  mortgage;  and  if  there  was  any  such  parol  consent 
before  the  mortgage  was  executed  it  must  be  conclusively 
presumed  that  it  was  waived  before  or  at  the  time  of  execu- 
tion. The  court  overruled  the  objection,  and  the  witness 
answered  as  follows:  "We  were  making  out  the  mortgage. 
I  said:  'Now,  we  are  giving  you  a  mortgage  on  this  stock, 
and  nothing  is  due  for  two  years.  Do  you  expect  us  to  keep 
those  hogs  two  years?*  He  said  that  we  could  sell  the  hogs 
whenever  they  were  ready  for  market.  He  said  we  would 
have  young  hogs  coming  on  all  the  time  to  take  their  place." 
An  attempt  to  raise  the  question  of  admissibility  of  evi- 
dence to  show  such  parol  consent  was  made  upon  the  former 
hearing;  but,  as  the  question  did  not  appear  to  arise  prop- 
erly upon  the  record,  it  was  not  determined.  Upon  the 
former  hearing  it  appeared  that  the  inquiry  was  made  as  to 
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what  was  said  about  selling  the  property  which  Twd  been 
mortgaged.  The  conversation  now  shown  in  evidence  took 
place  while  the  mortgage  was  being  drawn.  The  statute 
under  which  the  plaintiff  was  indicted  for  selling  mortgaged 
property  is  section  3895  of  the  Code.  By  that  statute  the 
selling  of  mortgaged  property  without  the  consent  of  the 
then  holder  of  the  mortgage  is  made  larceny.  Before  the 
ijiortgage  was  executed  it  had  no  existence  as  a  mortgage, 
and  there  was  no  holder  at  that  time.  If  the  defendant  gave 
his  consent  before  the  mortgage  took  effect,  he  did  not  give 
it  as  holder  of  the  mortgage.  This  being  so,  the  defendant 
contends  that  the  plaintiff  did  not  have  the  consent  of  the 
then  holder  of  the  mortgage,  as  the  statute  provides,  in  order 
to  justify  a  sale.  But  the  consent,  by  its  very  terms,  was 
given  as  a  continuing  consent.  It  was  to  continue  at  least 
until  the  act  consented  to  could  properly  be  done,  and  that 
was  when  the  hogs  should  be  ready  for  market.  If  the  con- 
sent stood  by  itself,  with  nothing  to  impeach  it,  it  would  not 
be  contended  for  a  moment  that  it  did  not  continue  and 
authorize  the  sale  of  the  hogs  at  the  time  the  sale  was  made. 
In  such  case  it  could  not  be  said  that  they  were  sold  witliout 
the  consent  of  the  then  holder  of  the  mortgage.  We  come, 
then,  to  the  only  question  which  seems  to  us  to  present  any 
diflSculty,  and  that  is  as  to  whether  the  rule  of  evidence 
relied  upon  as  to  the  inadmissibility  of  parol  evidence  to  con- 
tradict a  written  contract  is  applicable  to  such  a  kind  of  case 
as  this.  In  answer  to  this  question  we  have  to  say  that,  in 
our  opinion,  it  is  not.  The  seller  of  mortgaged  property  is 
not  to  be  convicted  therefor  without  a  criminal  intent.  If 
the  consent  is  such,  in  whatever  way  it  may  be  given,  that 
the  seller  honestly  believes  that  he  is  authorized  to  sell  the 
property,  his  honest  act  cannot  be  converted  into  a  criminal 
one  by  a  technical  rule  of  evidence  framed  for  the  protection 
of  civil  rights.  Most  persons,  we  think,  would  have  done 
precisely  what  the  plaintiff  did  if  the  facts  were  as  the  evi- 
dence  in  his  behalf  tended  to  show  that  they  were.     It  may 
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be  that  he  did  not  account  for  the  proceeds  as  he  should  have 
done.  In  respect  to  that  we  have  nothing  to  say.  The 
charge  was  that  he  committed  a  criaue  in  making  the  sale. 
We  are  not  concerned  to  know  what  he  did  afterwards.  In 
our  opinion,  the  court  did  not  err  in  admitting  the  evidence. 

II.  The  counsel  for  the  defendant  asked  the  plaintiflF, 
upon  cross-examination,  whether,  in  selling  the  second  and 
2 : :    third  lot  of  hogs,  he  did  not  intend  to  appropri- 

consent  of       ate  the  money  to  his  own  use,  and  not  apply  it 

mortgagee:  r  i   .^ 

iBteiii  to  mis-  on  the  mortgage  debt.     The  plaintiff  objected  to 

apply  pro-  °  o  r  j 

ceeds.  the  question,  and   the  court  sustained  the  objec- 

tion. The  ruling  is  assigned  as  error.  The  defendant  con- 
tends that,  if  the  answer  had  shown  that  the  plaintiff  sold  the 
hogs  with  a  fraudulent  intent  to  misappropriate  the  money, 
such  fraudulent  intent  would  vitiate  the  consent.  The  hogs, 
of  course,  were  not  to  be  sold  in  fraud  of  the  defendant;  but 
if  the  sale  was  made  at  the  time  and  under  the  circumstances 
which  the  defendant  contemplated,  that  is,  when  they  were 
ready  for  market,  there  was  no  fraud  in  making  the  sale.  If 
the  plaintiff  had  fraudulently  obtained  the  consent,  such  fraud 
would  of  course  vitiate  the  consent.  But  that  is  not  the 
defendant's  position.  The  hogs  were  to  be  sold  when  ready 
for  market,  and  the  fraud,  if  any,  must,  we  think,  be  deemed 
to  have  commenced  with  the  misappropriation. 

III.  At  the  time  the  consent  was  given,  as  appears  from 
the  evidence  already  set  out,  the  defendant,  in  giving  the  con- 
3.  — : :   sent,  added  the  remark  that  the  mortgagors  would 

tion.  '  have  young  hogs  coming  on  all  the  time  to  take 

the  place  of  the  old  ones.  There  was  evidence  tending  to 
show  that  at  the  time  some  of  the  hogs  were  sold  the  plaint- 
iff did  not  have  young  hogs  coming  on  to  take  the  place  of 
the  old  ones.  The  defendant  contends  that  the  having  of 
young  hogs  to  keep  the  security  good  was  a  condition  with- 
out which  the  consent  was  not  to  be  deemed  operative.  The 
defendant,  in  accordance  with  his  theory  of  the  case  in  this 
respect,  asked  that  an  interrogatory  be  submitted  to  the  jury 
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for  a  special  finding  of  fact  in  the  matter  relied  upon.  The 
interrogatory  proposed  was  in  these  words:  "Was  such  sec- 
ond sale  of  hogs  made  by  plaintiff  and  his  co-mortgagor 
before  the  defendant  was  informed  of  the  loss  or  dispositidli 
by  them  of  their  young  hogs,  and  before  defendant  knew  that 
plaintiff  and  his  co-mortgagor  did  not  have  young  hogs  which 
they  could  substitute  as  additional  security?"  The  plaintiff 
objected  to  the  interrogatory,  and  the  court  sustained  the 
objection.  The  having  of  young  hogs  was  not  expressly 
made  a  condition  of  the  consent,  and  the  nature  of  the  prop- 
erty was  such  that  we  think  that  the  mortgagors  might  reason- 
ably have  supposed  that  when  the  proper  time  came  they 
were  to  sell  at  all  events,  and  that  the  remark  about  having 
young  hogs  was  thrown  in  merely  incidentally.  Upon  a  ques- 
tion of  criminal  intent,  it  appears  to  us  that  we  should  be 
going  very  far  if  we  should  sustain  defendant's  position,  and 
we  think  that  we  should  not  be  justified  in  so  doing. 

IV.     The  court  instructed  the  jury,  in  respect  to  the  advice 
of  counsel,  and  the  bearing  that  such  advice,  if  taken,  would 

^ j^^j_  have  upon  the  question  of  the  absence  of  malice 

a>unseiT\*n-^'  in  instituting  the  criminal  proceedings.  Tlie 
struction.  instruction  appears  to  be  a  correct  expression  ©f 
the  law,  and  we  do  not  understand  that  it  is  contended  that 
it  is  not.  But  the  defendant  complains  upon  the  ground 
that  there  was  no  evidence  before  the  jury  which  called  for 
such  instruction,  and  that  the  jury  must  have  failed  to  find 
that  he  acted  under  the  advice  of  counsel,  and  that  he  was 
accordingly  prejudiced  by  the  instruction.  There  was,  it  is 
true,  no  evidence,  that  the  jury  could  properly  consider,  that 
the  defendant  acted  under  the  advice  of  counsel.  Yet  when 
one  Charles  Bishop  was  upon  the  stand,  who  acted  as  the 
defendant's  counsel,  he  was  asked  by  the  defendant's  present 
counsel  a  question  in  t]iese  words:  "Before  Mr.  Camp  made 
the  complaint  before  the  grand  jury,  I  desire  to  ask  you 
whether  or  not  he  consulted  with  you  as  an  attorney  in 
I'egard  to  the  matter?"  and  the  witness  answered,  "Tes,  sir, 
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he  did."  This  evidence  having  been  put  in  by  the  defendant, 
we  think  that  the  court  vsras  justified  in  giving  the  jury  an 
instruction  in  regard  to  the  law  pertaining  to  the  advice  of 
counsel  in  such  cases;  for,  while  the  evidence  was  not  such 
that  the  defendant  could  properly  claim  anything  from  it, 
there  was  some  danger  that  the  jury  might  be  misled  by  it. 

Aside  from  the  consideration  above  expressed,  some  of  the 
members  of  the  court  think  that  the  defendant  could  not  have 
been  prejudiced.  While  we  have  not  expressly  considered  all 
the  errors  assigned,  we  think  that  the  views  which  we  have 
expressed  cover  them  substantially. 

We  see  no  error  in  the  rulings  of  the  court,  and  the  judg- 
ment must  be   . 

Affirmed. 


HiNTEAOEB  V.    TrAUT. 


1.  Statute  of  Limitations:  not  defeated  bt  laches  of  plaintiff. 

A  plaintiff  cannot,  as  against  the  statute  of  limitations,  indefinitely 
prolong  the  time  in  which  he  may  sue,  by  voluntarily  ftuling  to  do  the 
things  required  by  the  law  to  be  done  before  an  action  may  be  brought. 
(See  opinion  for  authorities.)  And  so,  where  plaintiff  would  have  been 
entitled  to  a  tax  deed  from  defendant,  had  he  given  the  notice  required 
by  law,  more  than  three  yearn  before  he  began  this  action  of  mandamus 
to  compel  the  defendant  to  make  the  deed,  held  that  the  action  was 
barred  by  the  statute  of  limitations,— an  action  of  mandamus  being 
barred  in  three  years  after  the  cause  thereof  accrues.  Reed,  J.,  diS' 
senting. 

Appeal  from  Dubuque  District  Court. 
Thursday,  April  22,  1886. 

Mandamus  to  compel  defendant,  Traut,  who  is  the  treas- 
urer of  the  city  of  Dubuque,  to  execute  a  tax  deed  for  a  cer- 
tain lot  sold  for  delinquent  city  taxes.  A  demurrer  by 
defendant  to  plaintiff's  reply  to  his  answer  was  sustained; 
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and,  plaintiff  standing  on  his  pleading,  judgment  was  entered 
for  defendant.     Plaintiff  appeals. 

De  Witt  G.  Grairiy  for  appellant. 

Powers  (b  Lacy  and  D.  J.  Linehan^  for  appellee. 

Beok,  J. — I.  The  following  facts  are  shown  by  the  plead- 
ing against  which  defendant's  demurrer  was  directed:  June 
12,  1876,  the  lot  involved  in  this  suit  was  sold  at  a  sale  for 
city  taxes,  and  on  the  twenty-lirst  day  of  the  same  month 
the  purchaser  assigned  the  certificate  of  purchase  issued 
upon  the  sale  to  plaintiff.  On  the  first  day  of  March,  1884, 
plaintiff  caused  notice  of  the  expiration  of  the  time  for 
redemption  to  be  served  on  the  proper  persons,  and,  no 
redemption  from  the  sale  having  been  made,  plaintiff,  on  the 
twelfth  day  of  June,  1884,  demanded  a  tax  deed,  at  the  same 
time  tendering  the  fee  provided  by  the  city  ordinance.  The 
treasurer  refused  to  execute  the  deed.  The  city  ordinance 
under  which  the  sale  was  made  provides  that,  at  the  expira- 
tion of  two  years  and  nine  months  after  a  sale,  a  purchaser 
may  give  notice  to  the  land-owner  of  the  expiration  of  the 
time  for  redemption,  and  ninety  days  after  the  service  of 
such  notice  the  treasurer  is  authorized  to  execute  a  deed. 
Other  facts  disclosed  in  the  pleadings  need  not  be  stated,  as 
the  decisive  question  upon  which  we  determine  the  case 
involves  the  foregoing  facts,  and  no  others. 

11.  The  question  presented  by  the  demurrer  which  we 
shall  consider  and  determine  is  this:  Was  the  action  barred 
by  the  statute  of  limitations?  It  will  be  observed  that 
plaintiff  could  have  given  notice  of  the  expiration  of  the 
time  for  redemption,  March  12,  1879,  which  was  two  years 
and  nine  months  after, the  sale.  June  12,  1879,  had  the 
notice  been  given,  plaintiff  would  have  been  entitled  to  a  tax 
deed.  This  suit  was  commenced  June  16,  1884.  Counsel 
for  plaintiff  concede  that  the  action  of  mandamus  is  barred 
in  three  years  after  the  cause  thereof  accrues.     "When  did 
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plaintiff's  cause  of  action  accrue?  Under  the  city  ordinance 
he  could  have  been  entitled  to  a  deed  June  12,  1879.  His 
right  thereto  at  that  time  depended  upon  his  own  action. 
His  right  was  complete  to  a  deed,  so  far  as  all  acts  and  pro- 
ceedings were  concerned,  except  his  own  act,  over  which  he 
had  control.  The  law,  as  it  were,  offered  him  the  deed  at 
the  time,  but  he  would  not  stretch  forth  his  hand  to  receive 
it.  Under  more  than  one  decision  of  this  court  his  cause  of 
action  then  accrued,  and  from  that  date  did  the  statute  of 
limitations  begin  to  run.  See  Bulcer  v.  Johnson  Co.^  33 
Iowa,  151;  Prescott  v.  Gonser^  34  Id.,  175;  Ball  v.  KeoJcuh 
cfe  N.  W.  Ry  Co,^  62  Id.,  751;  Hintrager  v.  Hennessy^  46 
Id.,  600.  The  doctrines  of  these  cases  are  applicable  to  the 
facts  before  us.  In  each  it  is  held  that  the  cause  of  action 
accrued  before  the  action  could  have  been  commenced,  that 
is,  before  the  respective  plaintiffs  could  have  maintained  a 
suit  by  reason  of  the  omission  to  do  certain  things  required 
and  necessary  to  entitle  them  to  recover.  In  each  case,  and 
in  the  one  at  bar  alike,  the  respective  plaintiffs,  upon 
their  own  volition,  at  any  time  after  the  causes  of  action 
accrued,  could  have  perfected  their  rights  to  bring  suits  upon 
their  causes  of  action.  Surely,  a  plaintiff  cannot  indefinitely 
prolong  the  time  in  which  he  may  sue  by  voluntarily  failing 
to  do  the  things  required  by  the  law  to  be  done  before  an 
action  may  be  brought. 

In  our  opinion,  plaintiff's  cause  of  action  is  barred  by  the 
statute  of  limitations,  and  the  court  rightly  sustained  the 
demurrer  to  plaintiff's  reply  to  defendant's  answer. 

Affirmed. 


Rebd,  J.,  dissenting. 
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Brown  v.  Hendbiokson. 

1.  Pleading  and  Fraotioe:  forms  of  action  abolished.  In  this  state 

all  forms  of  action  are  abolished,  and  it  is  too  late  to  aska  coart  to  dis- 
tin^ish  between  "trespass**  and  ^'trespass  on  the  case/* 

2.  £videnoe:  BRHORCiTRBD  bt  ysbdict.    An  error  in  adndtting  e^i- 

denoe  against  objection  is  cured  when  the  verdict  is  in  favor  of  the 
objector  on  the  point  to  which  the  evidence  related. 

3.  :  error:  objection  too  late.    An  objection  to  the  admission 

of  evidence  cannot  be  raised  ^or  the  first  time  in  this  court. 

Appeal  from  Sao  District  Court. 

Friday,  April  23,  1886. 

The  plaintiff  is  the  owner  of  certain  real  estate  on  which 
is  situate  a  windmill  and  other  machinery,  and  the  petition 
states  that  the  defendant  entered  on  said  premises,  and  will- 
fully and  tortiously  "did  trespass  on  said  premises,  * 
*  *  and  did,  by  his  own  willful  act,  break,  damage 
and  wholly  destroy  the  said  windmill  and  machinery," 
whereby  the  plaintiff  was  greatly  damaged.  The  defendant 
pleaded  a  general  denial,  and  that  what  he  did  was  in  good 
faith,  for  the  purpose  of  protecting  plaintiff's  property  dur- 
ing a  violent  wind  storm.  Trial  by  jury.  Verdict  and  judg- 
ment for  the  plaintiff.     The  defendant  appeals. 

C,  D,  Goldsmith^  for  appellant. 

8.  M.  Elwood  and  Samuel  Quails  for  appellee. 

Servers,  J. — I.     It  is  claimed  by  counsel  for  the  appellant 

that  the  cause  of  action  stated  in  the  petition  is  a  trespass, 

1.  PLRADiNQ    and   that  the  evidence  establishes,  if  anything. 

See  f forms     what  was  formerly  known   as  trespass   on  the 

abolished.       case,  and  therefore  a  new  trial  should  have  been 

granted,  because  the  "verdict  is  not  supported  by  the  evi- 
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dence."  No  objection  was  made  to  the  introduction  of  evi- 
dence which  tended  to  show  what  counsel  styles  "trespass  on 
the  case,"  and,  as  a  caupe  of  action  is  stated  in  the  petition, 
we  are  clearly  of  the  opinion  that,  under  our  system  of  plead- 
ing, the  point  made  by  counsel  is  not  well  taken. 

It  is  further  said  that  the  verdict  is  against  the  evidence, 
for  the  reason  that  the  right  of  the  plaintiff  to  recover  on  any 
ground  has  not  been  established.  It  is  suflScient  to  say  that 
this,  in  our  judgment,  is  a  grave  mistake. 

II.  The  plaintiff  testified  that  he  had  a  conversation  with 
defendant  about  the  mill,  and  the  damage  thereto,  and,  in 
2.  evidence:  response  to  the  question,  "what  did  he  say?"  the 
verdict.  plaintiff  stated  what  the  defendant  told  him,  and 

then  added;  "That  convinced  me  that  he  had  done  it  mali- 
ciously." The  defendant  moved  the  court  to  strike  out  that  part 
of  the  answer  as  not  being  responsive  to  the  question.  The 
objection  was  overruled.  Counsel  say  the  part  of  the  answer 
he  moved  to  strike  out  is  that  portion  above  quoted;  but  the 
ground  now  urged  is  different.  It  is  now  said  that  the  wit- 
ness testified  to  an  opinion,  and  for  that  reason  it  was  incom- 
petent. It  is  not  fair  to  the  court  below  to  urge  ft  ground  of 
objection  in  this  court  which  was  never  made  below;  but  this 
is  immaterial  in  this  case,  for  the  reason  that  the  jury  failed 
to  find  any  exemplary  damages,  and  therefore  the  question 
whether  the  defendant's  act  was  malicious  was  immaterial, 
and  the  evidence  in  relation  thereto  was  not  prejudicial. 

HI.  Evidence  was  introduced  tending  to  show  the  value 
of  the  mill  before  and  after  it  was  injured.  This  evidence 
3. :  er-     it  is  Said  is  incompetent.     Possibly  this  is  true; 

ror:  objection  ,  .        .         .  .      «•    /•        i        y 

too  late.  but  the  objection  is  raised  for  the  nrst  time  in 
this  court,  and  for  that  reason  must  be  overruled.  It  is  said 
that,  when  the  defendant  sought  to  introduce  similar  evidence 
on  his  part,  the  court  ruled  differently.  This  is  not  precisely 
true.  "When  the  defendant  sought  to  introduce  such  evidence, 
the  plaintiff  objected,  and  the  court  sustained  the  objection. 
This  was  the  only  ruling  made,  and  we  think  it  correct.     It 


Digitized  by 


Google 


SUPPLEMENT.  751 


Brown  ▼.  Hendrickson. 


was  immaterial  whether  the  mill  had  been  properly  con- 
i^ncted  or  not,  or  what  was  its  value,  except  as  these  ques- 
Ij-ons  bore  on  the  amount  of  damage  sustained.  It  is  said 
that  the  court  made  some  remarks,  during  the  introduction  of 
the  evidence,  in  explanation  of  the  ruling  made  at  the  time, 
which  conflict  with  the  instructions  given  the  jury.  Con- 
loeding  this  to  be  so,  we  are  not  prepared  to  say  that  the 
defendant  was  in  any  respect  prejudiced  by  the  reasons  stated 
in  support  of  the  ruling.  Indeed,  we  are  clearly  of  the  opin- 
ion that  he  was  not. 

-    IV.     It  is  said  that  the  issues  were  not  correctly  stated  to 
the  jury.     The  objection  is  that  the  court  confounded  tres- 
pass with  trespass  on  the  case.     This,  under  our 

SAMBASNO.l.     ^  ,.11.  .        .  .    1  mi  i   -      i 

system  oi  pleadings,  is  immaterial.  The  third 
instruction  withdrew  from  the  jury  the  special  defenses 
pleaded,  because  no  evidence  had  been  introduced  to  sustain 
them.  This  ruling  is  correct,  and  it  is  insisted  that  the  sixth 
instruction  is  erroneous,  because,  in  substance,  the  court  did 
not  draw  the  distinction  between  trespass  and  trespass  on 
the  case.  This  is  too  technical  to  entitle  it  to  serious  con- 
sideration. One  hundred  years  ago,  or  thereabouts,  courts 
and  lawyers  seem  to  have  had  a  vague  impression  that  there 
did  exist  a  practical  difference  between  the  two  actions;  but 
the  line  of  demarkation  never  has  been  satisfactorily  estab- 
lished, and  is  now  immaterial,  so  far  as  the  rights  of  these 
parties  are  concerned. 

Other  objections  are  made  to*  the  instructions,  and  possi- 
bly we  have  not  considered  all  the  objections  urged  in  rela- 
tion to  the  evidence.  As  to  such,  we  deem  it  sufficient  to 
say  that  they  are  not  well  taken. 

Affirmed. 
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Hamill  &  Co.  V.  Hbnbt  et  al. 

1.  Husband  and  Wife:  HAnNiNos  of  wtfe:  title  to  propbrtt  pub* 

CHA8KD  WITH.  Where  a  wife  living  with  her  husband  has  no  separate 
property  or  business,  whatever  she  may  earn,  in  connection  with  her 
husband's  property,  by  keeping  boarders,  selling  batter,  milk,  etc, 
belongs  to  her  husband,  and  she  cannot  hold  property  bought  with  such 
earnings  exempt  from  her  husband's  debts. 

2.   :  HOMESTEAD  IN  WIFE:  PAYMENT  OF  INTEREST,  TAXES,  ETC.,  BT 

husband:  no  claim  on  wife  for.  A  husband  who  occupies  with  his 
family  a  homestead  owned  by  his  wife  may  pay  taxes  and  interest  on 
incumbrances  thereon,  as  well  as  expenditures  for  repairs,  in  the  same 
way  that  he  makes  other  expenditures  for  the  support  of  his  family, 
without  becoming  his  wife's  creditor,  and  without  securing  in  the  prop- 
erty an  interest  which  might  be  sold  for  the  satisfaction  of  his  creditors. 


3.  : :  contribution  of  purchase-monet  by  husband: 

LiABiLiTT  FOR  HIS  DEBTS.  Where  a  husband  contributes  a  portion  of 
the  purchase-money  for  a  homestead  purchased  by  his  wife,  it  is  liable 
to  his  creditors  for  debts  which  he  owed  prior  to  the  purchase,  to  the 
extent  of  the  purchase-money  c<5ntributed  by  him; — following  Croup  v. 
Morton,  49  Iowa,  16.    Beck,  J.,  not  concurring. 

Appeal  from  Madison  Circuit  Court. 

Friday,  April  23,  1886. 

Action  in  chancery  to  subject  certain  real  estate,  the  title 
whereof  is  in  a  wife,  to  a  judgment  against  her  husband. 
The  plaintiff's  petition  was  dismissed  by  the  circuit  court, 
after  trial  upon  the  merits.     They  now  appeal  to  this  court 

John  Leonard  <&  Son^  for  appellants. 

T.  C-.  CHlpiny  for  appellees. 

Beck,  J. — I.  The  petition  shows  that  plaintiff,  in  1875, 
recovered  judgment  against  defendant,  W.  C.  Henry,  for 
$196.67,  and  $7.70  costs,  whereon  Execution  has  been  issued 
and   returned   unsatisfied;  that,  after  the  indebtedness  for 
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which  the  judgment  was  rendered  was  contracted,  the  defend- 
ant  therein  purchased  a  lot  in  the  city  of  Winterset,  and 
caused  the  title  to  be  conveyed  to  his  wife,  a  co-defendant  in 
this  action,  Sarah  E.  Henrj>  with  the  purpose,  on  th6  part 
of  both,  to  hinder  and  defeat  the  collection  of  plaintiffs* 
judgment,  and  that  the  lot  and  the  improvements  thereon 
were  paid  for  by  the  husband  with  his  own  money.  The 
defendants  in  their  answer  allege,  in  effect,  that  the  lot  is 
•occupied  as  their  homestead,  and  was  partly  purchased  and 
improved  with  the  proceeds  realized  from  the  sal«  of  a  prior 
homestead,  and  the  balance  of  the  money  used  in  the  pur- 
chase and  improvements  of  the  property  was  the  earnings 
of  the  wife,  and  the  gift  from  her  parents,  except  $500, 
which  was  borrowed  by  her,  and  remains  unpaid. 

II.  Tlie  facts  disclosed  by  the  evidence,  briefly  stated, 
were  as  follows:  No  part  of  the  money  used  in  the  purchase 
and  improvement  of  the  property  was  of  the  avails  of  the 
prior  homestead.  It  was  purchased  for  $675,  and  no  more 
tlian  $75  paid  at  the  time  of  the  purchase,  the  balance  being 
paid  in  installments.  The  wife  purchased  the  property  and 
made  the  cash  payment,  and  the  deed  was  made  to  her. 
Her  husband  had  failed  in  business,  and  had  sold  his  home- 
stead to  satisfy  his  creditors,  or  sureties  in  some  of  his 
transactions.  In  the  settlement  of  his  affairs  her  husband 
had  given  two  notes,  one  for  $105,  and  the  other  for  $297. 
These  came  into  the  hands  of  her  father  and  mother,  and 
were  given  to  her  by  them.  She  realized  $100  on  the 
smaller  of  the  two  notes.  This  sum,  with  the  other  note, 
was  all  the  separate  property  owned  by  the  wife.  The  pro- 
ceeds of  these  notes  were  devoted  to  payments  upon  the  pur- 
chase of  the  property,  and  payments  for  the  improvements 
thereon.  These  improvements  cost  $854.  The  purchase 
price  of  the  lot  was  $675;  the  property  thus  costing  $1,529. 
The  wife  paid  the  amount  realized  on  the  notes  given  her 
by  her  parents,  $397,  and  the  $500  borrowed  by  her.  The 
total  amount  she  paid  was  $897.  The  balance  of  the  pay- 
VoL.  LXIX— 48 
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raenta  made  upon  the  property  we  iind  was  paid  by  the  hos- 
band,  and  probably  a  portion  of  it  was  from  the 

1.  HUSBAND  /  ^  «     .      .  .  ,  1  •         , 

and  wife:        earnings  of  the  wife  in  keeping  boarders  m  the 

earnin:^s  of  ©  r     o 

property  pu?-  ^^^ilj?  Selling  butter  and  milk,  and  the  like, 
chased  with.    g^|.  gj^^  ^^^  j^^  Separate  property  or  business, 

and  whatever  she  earned  was  in  connection  with  her  hus- 
band's property  in  the  management  of  the  family  affairs. 
It  cannot  be  doubted  that  she  cannot  regard  these  earnings 
as  her  separate  property,  and  claim  that  she  is  to  be  credited 
therefor  as  for  her  own  money  paid  for  the  purchase  or 
improvement  of  the  homestead.  These  earnings  so  paid 
must  be  regarded  as  paid  by  the  husband. 

III.  Counsel  for  plaintiff  add  to  the  cost  of  the  property 
various  sums  paid  for  taxes  and  interest,  claiming  that  the 
2. J  home-  liusband  paid   them,   thus  considerably  increas- 

p^entof^®'  ing  his  interest  in  the  property  held  by  the  wife. 
taxi's Vtc,  by  In  our  opinion,  this  is  not  allowable.  It  appears 
claim  ou'wiie  to  US  that  taxes  and  interest  paid  after  the  pur- 
chase of  the  property  cannot  be  regarded  as  a 
part  of  the  purchase  price;  and  we  think  that  a  husband 
who  occupies  with  his  family  a  homestead  owned  by  his  wife 
may  pay  taxes  and  interest  on  incumbrances  thereon,  as  well 
as  expenditures  for  repairs,  without  becoming  a  creditor  of 
the  wife.  The  law  will  not  regard  these  payments  as 
advances  to  the  wife  for  which  she  or  her  property  may  be 
made  liable,  but  rather  for  the  support  of  the  family,  for 
which  the  husband  and  wife  are  equally  liable.  It  is  obvious 
that,  if  the  husband  could  have  no  claim  for  such  advances, 
his  creditors  can  have  none. 

IV.  We  cannot  find  from  the  evidence  that  any  part  of 
the  proceeds  of  prior  homesteads  was  invested  in  the  prop- 
8 :  - — :  erty   involved    in    this   action.      The  husband's 

contribution      ,     "^  a  i 

of  purciiase-    interest  in  the  propertv  is  as  $732,   the  amount 

money  by  r      r       *  '*'         ' 

{labmiy^for  ^^  P^^^  thcrcfor,  is  to  $1,529,  the  cost  of  it. 
his  debts.  rpj^^  ^jf^,^  interest  is  as  $897,  paid  by  her,  is  to 
$1,529,  the  cost  of  the  property.     The  husband's   interest 
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must  be  held  subject  to  plaintiff's  judgment.  The  doctrines 
upon  which  our  conclusions  are  oased  have  been  recognized 
and  adopted  by  a  majority  of  this  court  in  Croup  v,  Mortorij 
49  Iowa,  16;  which  we  now  follow.  I  am  not  now  pre- 
pared to  give  assent  to  these  doctrines,  but  entertain  the 
same  views  I  expressed  in  my  dissenting  opinion  found  with 
the  first-named  decision.  The  facts  of  this  case  distinguish 
it  from  Benham  v.  Chamberlain^  39  Iowa,  358,  Lay  v.  Tern- 
pleton,  59  Id.,  684,  and  other  cases  cited  by  counsel. 

V.  The  holders  of  the  mortgages  executed  to  secure  the 
money  borrowed  by  the  wife  intervened  in  the  cause  in  the 
court  below.  But  no  reference  is  made  to  their  intervention 
in  the  decree.  Nor  do  we  find  any  evidence  in  the  abstract 
in  their  behalf,  and  they  made  no  appearance  in  tiiis  court. 
Their  claims  are  not  in  a  condition  for  adjudication  upon 
this  appeal.  No  explanation  of  the  condition  of  the  record 
as  to  these  interventions  is  made.  In  view  of  these  facts, 
their  petition  of  intervention  will  be  dismissed  without  preju- 
dice to  further  proceedings  or  actions  to  enforce  their  claims. 

A  decree  will  be  entered  declaring  the  interest  of  the  hus- 
band as  above  settled,  and  providing  that  it  shall  be  subject 
to  plaintiff's  judgment,  and  proper  provisions  will  be  made 
for  enforcing  the  judgment  against  that  interest.  Such 
decree  may  be  had  in  this  court;  or,  at  plaintiff's  option, 
the  cause  will  be  remanded  to  the  circuit  court  for  a  decree 
in  harmony  with  this  opinion. 
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parent  to  a  child  is  a  pood  considenition,  and  will  support  a  contract  or  ||jj  ^l]! 

conveyance,  except  as  against  other  children,  creditors,  or  subsequent  69  766 

purchasers  without  notice ;— following  cases  cited  in  opinion.  12^^_J3 

Trust :  declaration  op  by  parol.    While  declarations  of  trusts  in  -i — £if i 
regard  to  real  estate  must  be  executed  in  writing,  (Code,  §  1934,)  (he 
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rule  does  not  apply  where  the  subject  of  the  trust  is  a  debt  secured  by 
mortgage,  and  not  the  land  mortgaged. 

13.  Will:  TBSTAMBNTART  ACT!  WHAT  IS  NOT.  The  execution  and  deliv- 
[  ery  of  a  mortgage  by  a  parent  to  another  person,  with  directions  to  the 
' '  mortgagee  to  assign  it  to  the  mortgagor's  son  after  his  death,  is  not  a 
testamentary  act,  whose  validity  is  to  be  determined  by  the  laws  in 
'  V      relation  to  wills. 

4.  Husband  and  Wife:  ahtb-nxjptial  coktracts  not  affected.    A 

wife  cannot,  on  account  of  the  marriage  relation,  set  aside  and  over- 
throw the  valid  contracts  and  conveyances  made  by  her  husband  before 
marriage. 

5.  Mortgage:  unitbd  with  legal  title:  merger.    Where  a  mortga- 

gee acquires  the  legal  title  to  the  mortgaged  land,  the  mortgage  will 
not  merge  in  the  title  when  it  is  his  intention  that  it  shall  not  so 
merge;  and,  in  the  absence  of  evidence  of  his  intention,  it  will  be  pre- 
sumed to  accord  with  his  interest;— following  cases  cited  in  opinion. 
And  the  same  rule  obtains  where  the  holder  of  the  legal  title  subse- 
quently acquires  the  mortgage. 

Appeal  from  Hamilton  District  Court. 

Saturday,  April  23, 1886. 

Action  in  chancery  to  foreclose  a  mortgage.  Upon  a  trial 
on  the  merits  there  was  a  decree  for  defendant.  PlaintiflF 
appeals. 

Wesley  Martin  with  C.  T.  Collier^  for  appellant. 

W.  J.  Covil^  for  appellee. 

Bbok,  J. — I.  The  facts  disclosed  by  the  evidence,  as  we 
find  them,  are  these:  In  December,  1875,  Samnel  Mills 
executed  a  mortgage  to  Nathaniel  Green,  conveying  a  quar- 
ter section  of  land  in  Webster  county  to  secure  the  payment 
of  $2,600.  The  mortgage  was  filed  for  record  May  26, 1876. 
June  21,  1883,  Green  assigned  and  transferred  the  mortgage 
to  the  plaintiff  as  the  guardian  of  Clement  E.  Mills,  the  son 
of  Samuel  Mills,  who  died  before  this  assignmenL  The 
mortgage  was  executed  under  the  following  circumstances, 
and  for  the  purposes  hereafter  stated.     Samuel  Mills  had 
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been  divorced  from  his  wife,  the  mother  of  his  son  Clement, 
and  she  had  been  allowed  $1,000  alimony  to  be  paid  by  him. 
It  was  the  desire  of  both  that  the  sum  set  apart  to  her  as 
alimony  should  go  to  their  son.  In  pursuance  of  such  inten- 
tion, and  for  the  purpose  of  securing  to  the  son  the  $1,000 
alimony  allowed  to  the  mother,  and  a  farther  sum  to  be 
advanced  by  the  father,  he  executed  the  mortgage  in  suit  to 
Green,  with  the  express  oral  agreement  and  understanding\ 
that,  at  the  death  of  the  father,  the  mortgage  should  be 
transferred  to  the  son.  After  the  death  of  the  father,  Green 
transferred  and  assigned  the  mortgage  to  plaintiff  as  guard- 
ian of  the  son  Clement.  Subsequently  to  the  execution  of 
the  mortgage,  Samuel  Mills  intermarried  with  defendant, 
and  afterwards,  in  consideration  of  $3,200  paid  by  her,  he 
conveyed  the  land  by  quitclaim  deed  to  his  second  wife,  the 
defendant.  There  were  two  mortgages  of  $400  each  upon 
the  land  when  Samuel  Mills  acquired  title  thereto,  which 
were  executed  by  those  under  whom  he  acquired  title.  These 
were  assigned  to  defendant  about  the  time  of  the  death  of 
Samuel,  she  paying  the  mortgagees  the  amount  due  on  the 
mortgages.  The  defendant  in  her  answer  and  cross-bill,  by 
way  of  defense,  alleges  that  the  mortgage  was  given  without 
consideration;  that  it  was  delivered  to  Green  with  the  under- 1 


standing  that  it  should  be  surrendered  and  discharged 
record  upon  the  request  of  the  mortgagor;  that  it  was  only 
held  in  trust  for  him;  and  that  no  note  or  other  writing  foA 
the  amount  secured  by  the  mortgage  was  executed  by  Mills.) 
Defendant  prays  that  the  mortgage  be  canceled  and  set  aside, 
but,  if  this  is  not  done  that  the  other  mortgages  be  fore- 
closed, and  enforced  as  prior  liens  upon  the  land. 

11.  The  mortgage  executed  by  Mills  to  Green  upon  its 
face  is  evidence  of  an  indebtedness  from  the  mortgagor  to 
\tk)n '^r  the  mortgagee.  It  imports  a  consideration.  But 
to  chST"'  the  evidence  shows  an  actual  and  lawful  consid- 
eration of  $1,000,  the  amount  awarded  as  alimony  to  Clem--'' 
ent's  mother,  which,  under  the  arrangement  of  the  father 


Digitized  by 


Google 


r58  SUPPLEMENT. 


I 


Patterson,  Guardian,  y.  Mills. 


and  mother,  was  to  go  to  the  son;  and  it  is  further  shown  by 
the  evidence  that  the  balance  of  the  consideration,  $1,600, 
was  an  amouiit  which  the  mortgagor  secured  by  the  mort- 
gage as  an  advancement  to  his  son.  But  an  advancement  by 
a  parent  to  a  child  is  a  good  consideration,  and  will  support 
a  contract  or  conveyance,  except  as  against  other  children, 
and  against  creditors  and  subsequent  purchasers  without 
notice.  See  Holland  v.  Hensley^  4  Iowa,  222;  Mercer  v. 
Mercer,  29  Id.,  557;  Cecil  v.  Beaver,  28  Id.,  241. 

III.  Defendant's  counsel  insists  that  the  mortgage  to 
Green,  with  the  agreement  that  he  should  assign  it  to  the  son, 
2.  trust:         created  an  express  trust;  and  that,  as  this  trust 

declaration       .  .        .  i  ,*  i  .  .  .,  ,     /»  .i  -i 

of  by  parol.  IS  not  evidenced  by  writing,  it  must  fail  under 
our  statute  of  frauds.  This  statute  (Code,  §  1934)  provides 
that  "  declarations  or  creations  of  trusts  or  powers  in  rela- 
tion to  real  estate  must  be  executed  in  the  same  manner  as 
deeds  of  conveyance,  but  this  provision  does  not  apply  to 
trusts  resulting  from  the  operation  or  construction  of  law." 
Let  us  inquire  what  is  the  subject  of  the  trust  in  question. 
Mills  made  himself  a  debtor  to  Green  by  the  mortgage.  It 
is  obvious  that  this  debt  secured  by  the  mortgage,  and  not 
the  land  mortgaged,  was  the  subject  of  the  trust.  Green  was 
to  assign  the  mortgage,  upon  the  death  of  Mills,  to  the  son 
of  the  latter.  That  assignment  was  intended  to  transfer  the 
debt,  and  of  course  with  it  the  lien  created  by  the  mortgage. 
It  is  very  plain  that  the  trust  had  relation  alone  to  the  -debt, 
and  not  to  the  real  estate  upon  which  the  debt  was  made  a 
lien  by  the  mortgagor.  The  trust  relating  to  a  chose  in 
action,  and  not  to  real  estate,  is  not  within  the  purview  of 
the  statute  of  frauds.  See  Perry,  Trusts,  §  86.  The  contract 
creating  the  debt,  the  mortgage,  was  made  for  Clement's 
benefit.  He  may  sue  thereon  in  his  own  name  without  join- 
ing Green.  Code,  §  2543.  His  rights  under  the  mortgage 
could  have  been  enforced  without  the  assignment  by  Green. 

IV.  Counsel  for  defendant  insist  that  the  execution  of 
the  mortgage  was  a  testamentary  act, — a  promise  to  make  a 
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gift  after  the  mortgagor's  death, — and  is  there- 
aS!?fwhau7  f^^®  ^^i<l-  ^^^  counsel's  position  finds  no  sup- 
port in  the  facts.  The  mortgage  is  absolute  in 
its  provision,  and  the  amoaat  secured  falls  due  in  three 
annual  payments,  with  seven  per  cent  per  annum  interest. 


3.  WILL  : 

test 
act; 
not. 


The  understanding  that  the  raortgaga  should  be  assigned  at 
the  death  of  the  mortgagor  was  oi'al.  The  ti'ansaction  is  nol 
testamentary  in  its  character. 

V.  There  is  a  claim  urged  that  the  mortgage  was  made 
to  defraud  creditoi-s.  But  the  evidence  is  not  to  that  effect. 
It  does  not  appear  that  when  the  mortgage  was  made  Mills 
was  indebted  to  persons  who  would  be  defrauded  by  the 
mortgage,  and  no  creditors  is  complaining  of  it  now. 

VI.  The  mortgage  was  executed  and  recorded  before  the 
marriage  of  Mills  with  the  plaintiff.  She  is  chargeable  with 
4.  HUSBAND      notice  thereof  by  its  registry.     There  is  no  rule 

antenuptial  of  law  that  will  give  her  rights  and  remedies 
affected.  against  plaintiff  which  would  not  be  held  and 

enforced  by  other  persons.  She  cannot,  on  account  of  the 
marriage  relation,  set  aside  and  overthrow  the  husband's  con- 
tracts and  conveyances  which  were  made  before  marriage,  and 
that  the  mortgage  was  valid  before  the  marriage  there  can  be 
no  doubt. 

VII.  In  our  opinion,  the  defendant  is  entitled  to  enforce 

the  mortgages  upon  the  land  executed  prior  to  the  mortgage 

^.^-.  "i  suit  and  assigned  to  her.     It  does  not  appear 
6.  mortgage:  c>  a  ^ 

legaf  uue!^  that  in  the  acquisition  of  the  mortgages  she 
merger.  intended  to  cancel   them,  or  intended  that  the 

mortgages  should  merge  in  the  legal  title.  This  court  has 
held  that,  where  a  mortgagee  acquires  the  legal  title  of  the 
land,  the  mortgage  will  not  merge  in  the  title  when  it  is  his 
intention  that  it  shall  not  so  merge,  and,  in  the  absence  of 
evidence  of  intention,  it  will  be  presumed  to  accord  with  his 
interest.  See  Woodward  v.  Davis,  53  Iowa,  694;  jFirat 
National  Bank  of  Waterloo  v.  Elmore,  52  Id.,  541.  The 
same  rule  applies  to   this  case.     Defendant  stands  in  the 
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shoes  of  the  mortgagor,  for  she  holds  the  mortgages  under 
them.  It  is,  then,  the  case  of  the  holder  of  the  legal  title 
acquiring  the  mortgage,  and  not,  as  in  the  foregoing  cases, 
the  acquisition  of  the  legal  title  by  the  holder  of  the  mort- 
gages. But  the  principle  applies  equally  to  each  class  of 
cases,  for  the  rights  of  the  mortgagee  are  the  same  in  both. 
He  ought  to  be  permitted  in  the  one,  as  well  as  the  other,  to 
hold  the  title  and  mortgaga  free  of  mergar.  There  is  no 
evidence  tending  to  show  that  defendant  intended  the  mort- 
gage to  merge  in  tlie  title,  and  it  readily  appears  that  merger 
would  be  against  her  interest.  We  are  therefore  required  to 
hold  that  it  was  not  intended.  Defendant,  then,  holds  her 
mortgages  as  valid  prior  liens  to  plaintiff's  mortgage,  and 
her  rights  thereunder  ought  to  be  enforced. 

A  decree  will  be  entered  in  the  district  court,  or,  at  plaint- 
iff's option,  in  this  court,  foreclosing  plaintiff's  and  defend- 
ant's two  mortgages,  which  shall  declare  defendant's  mort- 
gages to  be  the  paramount  and  prior  liens  on  the  land,  to  be 
first  paid  upon  the  sale  thereof,  and  whatever  remains  of  the 
proceeds  of  the  sale  after 'paying  the  mortgages  shall  be  paid 
upon  plaintiff's  mortgage. 

ReV£B8£D. 


Sax  v.  Drake  et  al. 


1.  Practice  on  Appeal :  ARauvcNT:  improper  rbic^rk.    Appellant *s 

counsel,  in  opening  their  armament  in  this  court,  stated:  "In  the  first 
place,  it  is  proper  to  state  that  J.  B.  Sax  (plaintiff)  and  Charles  Sax  are 
the  sharpest  clothing?  dealers  among  the  Jewish  merchants  of  Ottumwa.'* 
Held  that  the  remark  was  highly  improper,  as  justifying  the  inference 
that  the  counsel  supposed  that  the  members  of  this  court  might  have  a 
prejudice  agiinst  Jews,  by  which  they  might  be  influenced;  and  for 
th  5  implied  dUrespeafc  for  the  court  the  argument  might  properly  be 
stricken  from  the  files. 

2.  Promissory  Note:  payment  to  agent:  AUTHORrrr.    B.,  a  loan 

broker,  negotiated  a  loan  from  S.  to  D.,  but  the  note  giren  by  D«  as 
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evidence  of  the  debt  was  made  payable  to  B.,  or  bearer,  aad  was  de- 
livered to  him.  B.  delivered  the  note  to  S.,  but  D.  paid  the  interest  for 
many  years  to  B.,  and  took  his  receipt  for  the  same,  and  S.  received 
the  interest  from  B.  D.,  relyinj?  on  B.'s  agency,  as  established  by  their 
form3r  dealinar,  and  having^  no  reasoa  to  su^pest  any  change,  paid  the 
principal  of  the  note  to  B.    Held  th:it  S.  was  bound  by  the  payment. 

Appeal  from  Wapello  Circuit  Court. 
Thursday,  June  10,  1886. 

Action  upon  a  promissory  note  and  mortgage.  The  defend- 
ants pleaded  payment.  There  was  a  decree  for  the  plaintiff. 
The  defendants  appeal. 

WilliamSj  Jaques  <&  Adler^  for  appellants. 

H.  £.  Henderahott  and  Sloan^  Work  (b  Brown  for  appel- 
lee. 

Ada.M9,  Ch.  J. — The  note  was  made  payable  to  J.  O.  Bris- 
coe or  bearer,  and  was  delivered  to  him,  and  by  him  to  the 
plaintiff.  The  amount  due  thereon  was  afterwards  paid  to 
Briscoe,  whom  the  maker,  Drake,  supposed  was  still  the 
holder.  Drake  avers,  however,  that  the  payment  to  Briscoe 
was  good,  notwithstanding  the  fact  that  he  had  transferred 
the  note  by  delivery  to  the  plaintiff,  because  Briscoe  had 
been,  and  was  at  tlie  time  of  the  payment,  the  agent  of  the 
plaintiff,  duly  authorized  to  receive  the  payment  in  question. 
The  plaintiff  denies  such  agency,  and  the  question  as  to 
whether  Briscoe  was  the  agent  of  the  plaintiff,  authorized  to 
receive  payment,  is  the  question  in  the  case. 

Before  proceeding  to  determine  it,   it  seems  proper  to 
advert  to  an  objectionable  remark  made  by  the  appellant's 
1.  PRAOTicB     counsel  in  the  opening  part  of  their  argument, 
argument:      Thccounsel  Say:  "In  the  first  place,  it  is  proper  to 
improper  re-    ^^^^q  i\^^^  J  g  g^^  ^^^^j  Qharles  Sax  are  the  sharp- 
est clothing  dealers  among  the  Jewish  merchants  of  Ottum  wa, 
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Iowa."  We  take  issue  with  the  counsel.  It  was  not  only  not 
proper  to  so  state,  but  it  was  highly  improper.  The  counsel 
do  not,  of  course,  claim  that  in  this  court  one  rule  of  law  is 
to  be  applied  in  determining  the  rights  of  Jews,  and  a 
different  one  in  determining  other  persons'  rights.  But  the 
remark  justifies  the  inference  that  the  counsel  supposed  that 
the  members  of  this  court  were  not  Jews,  and  possibly  had  a 
prejudice  against  them;  and  possibly,  if  they  had,  were  not 
above  being  influenced  by  such  prejudice.  We  would  proba- 
bly be  justified  in  striking  the  whole  argument  from  the 
files  as  containing  a  remark  disrespectful  to  the  court;  but 
we  think  best  merely  to  say  that  the  remark  meets  with  our 
disapprobation. 

Coming  now  to  the  merits  of  the  case,  we  have  to  say  that 

it  appears  to  us  that  Briscoe  was  authorized  to   act  for  the 

2.pROMia-       plaintiff  in   the   receipt   of  the   payment.     We 

payment  to      have  cach  of  US  readied  this  conclusion  upon  a 

agent:  au-  i.  «»     i  .  i  mi  . 

thority.  separate  readmg  of  the  evidence.     The  note  in 

question  was  given  for  borrowed  money,  and  it  is  undisputed 
that  the  money  borrowed  was  advanced  by  the  plaintiff. 
Briscoe  was  an  intermediate  person,  acting  for  both  Sax  and 
Drake.  It  is  true,  the  plaintiff  testified  that  he  bought  the 
note  of  Briscoe.  But  Briscoe  testified  that  he  did  not  sell 
the  note  to  the  plaintiff;  that  he  never  had  any  interest  in  it, 
and  that  the  plaintiff  knew  it;  and  the  plaintiff  testified  that 
he  understood  Briscoe  was  acting  as  a  loan  broker.  We  think 
that  a  key  to  the  whole  transaction  is  found  in  the  testimony 
of  Briscoe,  to  the  effect  that  the  plaintiff  desired  to  conduct 
the  business  in  such  way  that  his  name  would  not  appear 
upon  the  records  of  mortgages.  Briscoe  furnished  the  bor- 
rower, and  had  the  note  made  payable  to  himself  or  bearer, 
with  no  understanding  that  the  note  was  to  be  put  in  force 
until  the  plaintiff  had  furnished  the  sole  consideration  for 
which  the  note  was  given.  We  can  see  no  satisfactory  rea- 
son why  the  loan  broker  should  insert  his  name  as  payee  in 
the  note,  except  to  aid  the  plans  of  the  lender,  as  he  testified.' 
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Hill,  Boyd  &  Co.  t.  Gbllds  et  al. 


In  this  connection  it  should  be  stated  that  the  plaintiff 
held  the  note  for  years  without  giving  the  maker  any  occa- 
sion to  mistrust  that  he  held  it.  As  the  interest  became  due 
from  year  to  year,  the  maker  paid  it  to  Briscoe,  and  took 
Briscoe's  receipt,  and  the  plaintiff  received  the  interest  from 
Briscoe.  The  plaintiff  knew  perfectly  well  that  the  maker 
supposed  that  a  payment  of  the  interest  to  Briscoe  was  good, 
and  that  he  might  proceed  to  pay  to  him  the  principal  when 
due,  unless  he  was  notified  to  the  contrary,  which  was  not 
done.  We  have  not  a  doubt  that  the  plaintiff  intended  to 
collect  the  whole  note  through  Briscoe. 

The  evidence  is  not  very  explicit  as  to  an  express  author- 
ization; but  the  mode  in  which  the  plaintiff  and  Briscoe  did 
business,  shows,  we  think,  what  the  understanding  was.  We 
think  that  the  payment  to  Briscoe  was  a  good  payment. 

£eVEB6£D. 


Hill,  Boyd  &  Co.  v.  Childs  et  al. 

1.  Mechanic's  Lien:  excessive  altx)wance:  byidence.  The  evi- 
dence  in  this  case  considered  and  held  to  sustain  the  finding  of  the  court 
below  as  to  the  amount  due  the  plaintiffs. 

Appeal  from  Polk  Circuit  Court, 

Thursday,  June  10,  1886. 

Action  upon  an  account  for  lumber,  and  for  the  fore- 
closure of  a  mechanic's  lien.  There  was  a  judgment  and 
decree  for  the  plaintiff.     Defendants  appeal. 

James  Emhree  and  A.  Jf.  Childs^  for  appellants. 

T,  F.  Stevenson^  for  appellees, 

RoTHROOK,  J. — The  defendants  complain  of  the  judgment 
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HilU  Boyd  &  Co.  v.  Childs  et  al. 


in  the  court  below,  for  the  reason  that  the  amount  thereof  is 
greatly  in  excess  of  what  it  should  be  under  the  evidence. 
We  have  carefully  examined  the  evidence  and  arguments  of 
counsel,  and  our  conclusion  is  that  the  judgment  is  correct. 
It  appears  to  us  that  the  amounts  charged  and  allowed  by 
the  court  for  the  several  items  of  the  account  are  shown  by 
a  fair  preponderance  of  the  evidence  to  be  in  accord  with 
the  agreement  of  the  parties  when  the  contract  for  the  lum- 
ber was  made. 

Affirmed. 
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ABANDONMENT. 

See  Attachmsnt,  2;  Hoicestead,  3, 4;  Husbajtd  and  Wife,  2, 6. 

ABATEMENT. 

1.  Of  KOiSAKCB.    8ee  IntoxicatiDg  Liquors,  11;  Nuisance,  5. 

ABSTRACT. 

1.  Of  bbcord  ok  appbal  to  supremr  court.  See  Praddoe  in  SnpremA 
Court,  1-9. 

ACKNOWLEDGMENT. 

See  Deed,  2,  3. 
ACTION.  • 

1.  By  A8SI0NBE.    See  Assignment,  1;  Conflict  of  Laws,  1. 

2.  Kind  of  proceedings.    See  Equity,  2;  Nuisance,  5. 

3.  Forms  abolished.    See  Practice  and  Procedure,  11. 

ADMINISTRATOR. 

See  Estates  of  Decedents,  3,  4;  Pleading,  1. 

AD  QUOD  DAMNUM. 

See  Railroads,  27-34. 

ADVANCEMENT. 

See  Contract,  11;  Estates  op  Decedents,  1,  2. 

ADVERSE   POSSESSION. 

1.  Tenant  IN  COMMON  against  co-tenant:  evidence.  The  possession 
of  a  tenant  in  common  is  not  necessarily  adverse  to  his  co-Unant;  bat 
it  may  become  such,  and  is  to  be  regarded  as  such  where  the  tenant  in 
common  holds  possession  under  a  claim  of  entire  ownership,  and 
the  co^nant  has  knowledge  of  it.  And  it  is  not  necessary  to  show 
such  knowledge  by  direct  and  positive  evidence,  but  it  is  sufficient  if  the 
contrary  is  not  shown,  and  the  circumstances  are  such  that  such  knowl- 
edge may  reasonably  be  presumed.  (L'ompire  Laraicaif  t?.  Larup,  ^i 
Iowa,  407.)  The  evidence  m  this  case  (see  opinion)  held  to  establish  a 
claim  of  title  by  adverse  possession.     Knowles  c.  Drown,  11. 

AGENCY  AND  AGENT. 

1.  Acts  in  excess  op  AUTnourTY:  principat.  not  bound  by:  illustra- 
tion. Where  one  was  invested  with  the  powers  of  a  g^nf»r  Ui?  »nt  for 
die  purpose  of  managing  the  principal's  real  estate,  and  he  negotiated 
the  sale  of  a  portion  of  the  property,  which  was  consummated  by  a 
deed  from  the  principal  and  a  note  and  mortgage  back  for  a  part  of  the 
purchase  money,  ana  the  note  and  mortgage  were  left  in  his  hands  for 
collection,  held  that  as  to  them  he  was  only  a  sppcial  agent,  (see  cases 
cited,)  and  that  an  exchange  of  the  note  for  the  unsecured  note  of 
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another  party,  and  a  release  of  the  mortga^,  wei-e  without  aathor!t3% 
and  did  not  bind  the  principal.    Hakes  v,  Myrick,  187. 

IMPLIED  RATIFICATION.    A  principal  cannot  be  held  to  ratify 


an  unautboiized  act  of  an  agent  by  delay  in  repudiating  it,  if  he  repu- 
diates it  with  reasonable  promptness  after  he  is  informed  of  it.    Id. 

3.  ^:  APPROPRIATION  BY  PRINCIPAL    OP   BENEFITS:     ESTOPPEL.      A 

principal  who  accepts  and  retains  the  beneficial  results  of  a  contract 
made  by  his  aorent  is  estopped  from  denying  the  authority  of  the  a^^ent 
to  make  it;  (see  cases  cited;)  but  the  ^ts  of  this  case  (see  opinion) 
do  not  bring  it  within  the  rule.    Id, 

4.  Statements  NOT  CONNECTED  WITH  agency:  principal  not  bound 

BY.  The  principal  is  bound  by  the  statements  and  representations  of 
his  agent  which  are  made  while  he  is  engaged  in  the  business  of  his 
agency,  and  which  relate  thereto;  (see  case^)  cited;)  but  the  statements  of 
the  agent  m  this  case  (see  opinion)  were  not  of  that  character.    Id, 

h  Unauthorized  suit  by:  principal  not  bound  by  judgment  and 
SALE  thereunder,  llie  power  of  an  agent  to  contract  in  the  name 
of  his  principal  does  not  include  by  implication  the  power  to  bring 
suit  upon  the  contract.  Accordingly,  if  it  oe  conceded  that  plaintiff  rat- 
ified the  conduct  of  his  father  in  procuring  a  certain  oolicy  of  fire  insur- 
ance in  plaintiff's  name,  yet  plaintiff  is  not  bound  oy  a  judgment  for 
costs  against  him  in  an  action  upon  the  policy  directed  by  his  father,  but 
not  authorized  by  him;  and  a  sheriff's  deed  for  land  sold  in  satisfaction 
of  such  judgment  should  have  been  set  aside  upon  proof  of  the  facts. 
Markham  v,  Burlington  Ins.  Co.<,  516. 

6.  Sale  of  machines:    breach  of  contract  by  principal:     evi- 

dence: Where  the  principal  agreed  to  use  its  best  efforts  to  furnish 
machines  to  \U  agent  as  fast  as  ordered,  held  that  it  was  error  to  allow 
the  agent,  in  an  action  to  recover  for  a  breach  of  the  contract,  to  testify 
that  he  had  sold  five  machines,  in  the  absence  of  any  avennent  or  evi- 
dence that  he  had  ordered  them,  or  that  his  principal  had  not  used  its 
best  efforts  to  furnish  such,  if  any,  as  had  been  ordered.  Williams  Har^ 
vester  Co.  v.  Pope,  52-3. 

7.  :  RECOVERY  for  SALES  NOT  WITHIN  CONTRACT.  In  such  case.  where 

the  contract  provided  that  the  agent  should  make  sales  '*to  such  per- 
sons only  as  are  known  to  be  responsible,  and  of  good  reputation  for 
the  payment  of  their  debts,"  held  that  the  agent  could  not  recover  com- 
pensation for  sales  made  on  credit  to  persons  not  shown  to  be  such  as 

,  were  contemplated  in  the  contract.    Id. 

See  Assignment,  4;  Insurance,  2,  5;  Pledge,  1;  Promissory  Note,  10; 
Railroads,  3,  32. 

ALIMONY. 
See  Divorce. 

AMENDMENT. 
See  Attachment,  6;  Pleading,  2,  3,  4;  Statute  op  Limitations,  2. 

APPEAL  TO  SUPREME  COURT. 

1.  Jurisdiction:  abstract  must  show  notice  op  appeal.  Service  of 
notice  of  appeal  on  the  adverse  party,  and  on  the  clerk  of  the  court 
below,  is  essential  to  give  this  court  jurisdiction  of  the  appeal;  and  the 
fact  that  such  service  has  been  made,  like  any  other  fact  essent  al  to 
jurisdiction,  should  be  stated  in  the  abstract.  Plttnian  v.  Pittman.  56 
iowa.  706,  and  Green  v.  Ronen,  59  id.,  &3,  followed.  Phillips  v.  Foh 
lett.Sd. 
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2.  Less  TiiAN  $100:  qitestion  of  fact  not  tried.  Incases  involving 
lef«  than  $100,  this  court  has  no  jurisdiction  to  consider  questions  ot 
fact  certified  by  the  trial  court,  but  only  questions  of  law.  (Code,  §  3173). 
Hanna  v.  Collins^  51. 

8.  Jurisdiction:  amount  in  controversy.  The  amount  in  contro- 
versy, lor  the  purposes  of  an  appeal  to  this  court,  is  to  be  determined 
from  the  pleadings:  and  where  the  petition  in  replevin  alleged  the  prop- 
erty to  be  worth  ;f95,  and  plaintiffs  interest  in  it  to  be  $S6,50,  and 
claimed  $25  damages  for  ita  wrongful  detention,  held  that  the  amount 
in  controversy  was  more  than  $1CS  and  that  the  cause  was  appealable 
without  the  certificate  of  the  trial  judge.    Ormaby  v,  Nolan,  130. 

4.  Notice.    An  appeal  to  this  court  cannot  be  perfected  without  service  of 

notice  upon  the  adverse  party,  his  agent  or  attorney;  and  service  upon 
the  attorney  is  not  secured  by  service  upon  his  wife.  Webster  v.  Carson, 
243. 

5.  Less  than  $100:  certificate.    In  appeals  involving  less  than  $100, 

the  certificate  of  the  trial  judge  should  plainly  pointout  the  questions 
to  be  determined,  and  should  recite  the  facts  on  which  the  questions  of 
law  arise,  so  that  they  may  be  determined  without  resorting  to  the  evi- 
dence in  the  case;  and  questions  certified  which  do  not  properly  arise  in 
the  case  will  not  be  considered.  McLenon  v.  K,  C,  St,  J.  ft  C,  B. 
R'y  Co.,  320. 

6.  Time  of  taking:   motion  for  new  trial.    An  appeal  lies  from  a 

rrfisalto  grant  a  new  trial,  for  the  purpose  of  reviewing  any  error 
involved  in  such  ruling  which  is  assigned  with  the  necessary  exactness; 
an<l  the  appeal  may  be  taken  within  six  months  from  the  date  of  the 
order.    Kittennan  r.  C,  M,  (£-  Si,  F,  R"y  Co,,  440. 

7.  Lesstiian  $100:  time  of  signing  certificate.    This  court  has  no 

jurisdiction  of  an  appeal  involving  less  than  $100  unless  the  certificate 
of  lb  '  trial  judge  is  signed  at  the  term  at  which  the  case  is  tried  below. 
A  certificate  niado  at  the  next  term,  nunc  pro  tunc,  is  not  sufficient. 
Uitiesley  v.  Mahaska  Co,,  511. 

8.  Dismissal:  supkrsedkas  bond:    Where  an    appeal  to  the  supreme 

court  has  bef»n  pi»rtected,  and  a  supersedens  bond  given,  conditioned  for 
the  piyoient  of  the  judgment  appealed  from  in  case  it  is  atBrmed,  and 
the  appeal  is  dismissed  tor  want  of  prosecution,  this,  in  etfect,  amounts 
to  an  atfirmance  of  the  judgment,  and  renders  the  makers  of  the  super- 
sedeas bond  liable.     Coon  i\  McCormack,  539. 

9.  Waiver  by  accepting  proceeds  of  judgmknt.    Where  an  action  was 

upon  two  promissory  notes,  and  defendant  offere  1  to  permit  judgment 
to  be  entered  for  the  amount  of  one  of  them,  which  otfer  was  rejected, 
and  there  was  a  trivil  as  to  the  other  note,  and  a  verdict  and  judg- 
ment thereon  for  defendant,  and  after  verdict  the  court  entered  judgment 
for  plaintiff' on  the  other  note,  the  amount  of  which  defendant  paid  to 
the  clerk,  held  that  plaintiff  did  not  waive  its  right  to  appeal  from  the 
judgment  against  it  on  the  second  note  by  accepting  from  the  clerk  the 
proceeds  of  the  judgment  in  its  favor  on  the  fii*st  one.  Jnd,  Dist,  of 
Altoona  r.DiKt.  '/'o/r/^.  o//>«'/aw^ar^,  44  Iowa,  201, distinguished.  Upton 
Mfg,  Co.  V.  Huiske,  558. 

APPEAL  FROM  JUSLICES'  COURTS. 

1.  Jurisdiction.    S3e  Venue,  2. 

ARBITRATION  AND  AWARD. 

1.  Form  of  aouekmknt:  parties  bound  bt:  instance.  Action  tc 
recover  on  a  con^r  ut  for  an  annuity  ani  s  ip  jort  for  lif?;  but  it  app'^ar- 
iug  that  the  parties,  hy  a  wntten  agreem-int,  hid  sabmitted  to  certain 
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persons,  as  arbitrators,  the  matters  of  difference  between  tbem,  with 
power  "to  make  a  settlement  of  all  our  claims  against  each  other,  and 
particularly  the  claim  of  said  Elonoria  Donican  (plaintiff)  against  Jam«^ 
Mubry  (defendant)  for  her  present  and  future  support  and  maintenance," 
and  that,  in  pursuance  of  such  submission,  tne  arbitrators  made  an 
award  that  defendant  should  pay  plaintiff  $200  in  five  years,  in  equal 
payments,  without  interest,  held  that  such  submission  and  award  were 
binding  on  plaintiff,  and  a  bar  to  her  recovery  in  this  action.  See  opin- 
ion for  authorities.    Donican  v,  Mulry,  583. 

2.  Action  on  award.    See  Practice  and  Procedure,  6. 

ARGUMENT. 
See  Practigb  IN  Supreme  Coctrt,  11-17. 

ASSAULT. 

1.  With  INTENT  TO  RAPE.    See  Criminal  Law,  1-3. 

2.  With  intent  to  rob.    See  Criminal  Law,  4. 

ASSESSMENT. 
See  Taxation. 

ASSIGNMENT. 

1.  To  prevent  removal  to  federal  courts:  right  of  action  bt 
ASSIGNEE.  The  holder  of  a  claim  against  a  citizen  of  another  state 
may  assign  it  to  a  citizen  of  the  same  state  for  no  other  purpose  than  to 
defeat  a  transfer  of  the  action  on  the  claim  to  the  federal  courts ;  and 
such  motive  for  the  assignment  is  lawful,  and  will  not  defeat  an  action 
thereon  brought  by  the  a^ignee  in  the  state  courts.  Vimonl  v.  C.  d^  N. 
W.R'yCo.,  296. 

See  Champerty  and  Maintenance;  Conflict  of  Laws;  Mortgage,  7; 
Partnership,  1. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 

1.  Exceptions  to  report  of  assignee:  pleadings.    The  report  of  an 

assignee  showed  that  the  claim  of  A.  was  secured  by  mortgage.  To 
this  item  of  the  report  B,  a  creditor  objected,  on  the  ground  that  the 
mortgage  was  invalid,  and  created  no  Hen.  A.  answered,  setting  up 
the  note  of  the  assignor  to  him«  and  the  mortgage  given  to  secure  it, 
and  claiming,  by  virtue  thereof,  priority  over  the  other  creditors.  Held 
that  these  fJleadings  sufficiently  presented  for  trial  the  issue  as  to  A.'s 
riffht  to  priority,  under  §  Z121  of  the  Code.  In  re  Assignment  of 
Ouyer,  68o. 

2.  prior  mortgage:   validity:  consideration:  delivery.    G.,  upon 

purchasing  goods  of  A.,  agreed,  in  case  of  financial  embarrass- 
ment, to  secure  A.  by  a  mortarage  on  the  stock  of  g<x)i3.  Afterwards, 
being  embarrassed,  he  a  Ivised  A.  th  it  he  was  alx)ut  to  make  a  mort- 
gage pursuant  to  the  agreement,  and  he  did  so  on  the  same  day,  and 
placed  it  in  the  hands  of  M.,  who  was  not  an  agent  of  A.,  but  who 
caused  it  to  bo  recorded  on  the  day  of  its  execution.  The  next  dav  G. 
made  a  general  assignment  to  M.  for  the  benefit  of  his  creditors,  neld 
that  the  mortgage  was  not  invalid  as  being  without  consideration,  nor 
as  having  been  executed  withoat  the  assent  of  the  mortgagee,  nor  for 
want  of  delivery  to  the  morbsragee;  and  that  it  created  a  lien  which 
entitled  the  mortgagee  to  payment  in  preference  to  other  creditors. 
Everett  v,  Wliitneij,  55  Iowa,  146,  followed;  anl  Cole  v.  Dealham,  13 
Id.,  551,  and  Cobb  v,  Chasey  51  Id.,  253,  distinguished.    Id, 
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3.  Chattel  mortgages  and  partial  assignment  to  preferred  cred- 
itors: dblivbuy:  validity.  M.  and  H.,  merchants,  were  iasolvent, 
and  were  indebted,  amoncr  oth'^r  persons,  to  A.,  B.  and  C,  and  were 
under  a  contin;<enb  liability  to  D.,  who  wag  a  surety  on  a  note  given  by 
them  to  a  bank.  On  demind  of  A.  and  B.,  they  made  to  each  oF  them 
a  chattel  mortsfage,  and  at  the  same  time,  at  request  of  one  J.,  who 
knew  the  condition  of  the  firm,  and  who  WdS  a  friend  of  C.  and  D.,  but 
who  had  no  authority  to  act  for  them,  M.  and  H.  also  executed  a  chattel 
mortgage  to  C.  and  made  a  written  assignment  of  all  their  accounts  to 
D.  to  indemnify  him  aq^ainst  liability  on  said  note.  The  mortgages  thus 
made  covered  the  entire  stock  of  goods.  Those  to  A.  and  B.  were  at 
onc3  delivered,  and  they  at  onc3  tDok  posses-jion  of  the  mortgaged  prop- 
erty theraselve.^;  but  th3  morigaure  to  C.  and  the  assignment  to  D.  were 
given  to  J.,  and  were  not  delivered  to  C.  and  D.  until  later  in  the  day. 
lyiien  t'le  above  named  inslramm's  were  made,  M.  and  H.  had  no 
intention  of  making  a  gmeral  assignment  for  the  benefit  of  their  cred- 
itorr<,  but  about  an  hoar  later,  following  advice  which  they  had  received 
in  the  meantim3,  they  did  make  such  an  assignment  to  P.  After  this 
general  assignment  had  been  delivered,  J.  delivered  to  C.  his  chattel 
mortgage,  and  to  D.  his  partial  assignment.     Held — 

(1)  That,  since  M.  &  H.  bad  no  intention  of  making  a  general  assign- 
ment when  they  made  the  mortgaeres  and  the  partial  assignment, 
but  made  those  instruments  in  good  faith  for  the  purpose  of  secur- 
ing the  mortgagees  and  of  in  le  unifying  the  partial  assignee,  those 
instruments  did  not,  in  legcd  effect,  constitute  any  part  of  the  gen- 
eral assignment  for  the  benefit  of  creditors,  and  that  they,  a^  well 
as  the  subsequent  general  assignment,  were  ViUid  under  ^  2115  of 
the  Code.    See  opinion  for  authorities. 

(2)  That,  since  J.  had  no  authority  to  act  for  C.  and  D.,  the  mortgage 
to  C.  and  the  partial  assignment  to  D.  did  not  become  operative 
until  delivered  to  them  respectively;  and,  as  such  delivery  was  not 
made  until  after  the  delivery  of  the  general  assignment  to  P.,  they 
vested  in  C.  and  D.  no  rights  which  they  could  assort  against  P., 
the  general  assignee.  Daf/  v.  Griffith,  15  iowa,  104,  followed  in 
principle.     Gage  v.  Parry,  605. 

ASSIGNMENT  OF  ERROR. 

See  Practice  in  Supreme  Court,  46,  47. 

ATTACHMENT. 

1.  Knowledge  op  claim  by  third  party:  evidejjce.    An  officer  about 

to  levy  an  attachment  is  bound  by  actual  notice,  received  b»*fore  the 
levy,  that  one  not  the  debtor  claims  the  property;  {Steicart  v.  Smith,  60 
Iowa,  275;)  and  in  an  action  against  him  by  sacn  claimant,  evidence  of 
such  notice  is  admissible.    Lyons  v,  Hamilton^  47. 

2.  Levy:  ABANDONikCENr:  innocejjt  purchaser.    Where  an  attachment 

was  levied  upon  personal  property,  but  the  property  was  not  removed, 
but  the  receipt  of  a  third  person  was  taken  for  th*^  property,  which 
bound  such  person  to  daliver  the  property  to  the  sheriff  upon  his  demand 
or  order,  but  neither  the  sheriff  nor  his  custodian  gave  any  attention  to 
the  property,  but  allowed  the  attachment  debtor  to  deliver  it  to  his 
assignee  without  objection  or  protest,  and  the  assignee,  with  no  notice  of 
the  attachment,  sold  it  to  anothf^r,  who  aUo  had  no  notice;  held  that  the 
sheritf  had  voluntarily  abandoned  the  levy,  and  that  he  could  not 
recover  of  the  assignee  for  the  conversion  of  the  property.  Littleton  r. 
Wyman,  248. 

3.  LvNDLORit's  snvRB  IN  OROWiNO  CROPS:  HOW  REACHED.    When  1  md 

is  re.it^d  on  sh nv}-",  the  tenant  is  the  exclusive  owner  of  the  cto.)  while 
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Arrowing,  and  the  landlord  has  no  control  over  it,  nor  title  to  the  part  of 
the  crops  reserved  as  rent,  until  it  is  set  apart  to  him.  CSee  cases  cited.) 
Hence  the  landlord's  interest  therein  can  be  reached  by  attachment 
only  by  proceis  of  garnishment  upon  the  tenant.    Howard  Co,  v,  Kyte, 

30T. 

4.  Writ:  l.vnguagbop:  time  op  maktho  return.    It  is  not  necesfiary 

to  the  validity  of  a  writ  of  attachment  that  it  contain  a  direction  to  the 
sheriff  to  make  a  return  by  the  fir^jt  day  of  the  next  term  of  court;  and 
such  direction,  thoujfh  a  common  one.  is  to  be  regarded  a^  mere  sur- 
plusasre.  (Compare  Code,  §  2962;  Wadsicorth  v  Cheeney,  13  Iowa, 
576;  Hays  v,  Gorby,  3  Id.,  203.)     Westphal  v.  Sherwood,  364. 

5.  :  LIFE  op:  time  for  levy  and  return:  code,  §  3010.    The 

last  provinon  of  g  3)10  of  the  Cole  do'^s  not  require  that  a  writ  of 
attachment  be  returned  by  the  first  day  of  the  first  term  at  whick  the 
defendant  is  required  to  appear,  unless  it  has  been  executed  at  that 
time;  but  the  writ  contmues  in  force,  and  a  levy  may  be  made  at  any 
time  before  the  judgment,  an  1  before  the  return  of  the  writ.  Id, 

6.  :  surplusage:  amendment.    It  is  not  error  to  overrule  a  motion 

to  amend  a  writ  of  attachment  by  striking  out  matter  which  is  mere 
surplusage.    Id, 

7.  Aid  in  guarding  attached  property:    who  pays  for.    Where  a 

shehflF  eraoloys  persons  to  aid  him  in  guarding  attached  property,  he  is 
personally  liable  to  them  for  the  reasonable  value  of  their  services;  and 
he  must  look  for  reimbursement  to  the  court,  which  should  allow  him 
"the  necessary  expenses  of  keepinj,?  the  attached  property,  to  be  paid  by 
the  plaintiff,  and  taxed  in  the  cost«."  Code,  §  3013.  Rowley  v.  Painter^ 
432. 

See  CHATTBTi  Mortgage,   6;  Fraudulent  Conveyance,  2;  Garnish- 
ment. 

ATTORNEY  AND  CLIENT. 

1.  Retention  op  money  collected:  actfon  to  recoyer.  Where  an 
attorney  withholds  from  his  client  as  feen  for  his  services,  a  greater  por- 
tion of  money  collected  than  the  client  is  willing  to  allow,  the  client  may 
maintain  an  action  against  him  for  the  purpose  of  securing  a  general* 
judgment,  to  be  enforced  by  an  ordinary  execution,  for  the  amount  of 
the  money  wrongfully  withheld,  without  giving  the  bond  required  by 
statute  in  cases  where  it  is  sought  to  obtain  the  release  of  property  from 
an  attorney *8  lien.    Armitage  v.  Sullivan^  426. 

AWARD. 

See  Arbitration  and  Awabd,  2. 

BANKS. 

See  Taxation,  2. 

BIGAMY. 

See  Criminal  Law,  5-12. 

BILL  OF  EXCEPTIONS. 

1.  Form  op:  piled  too  late.  In  this  case  sixty  days  from  date  of  the 
judgment  appealed  from  were  allowed  the  defendants  within  which  to 
file  their  bill  of  exceptions.  The  statuie  (Code,  §  2832)  provides  that  no 
stated  form  is  required  for  a  bill  of  exc^ptionh;  and  if  the  certificates  of 
the  short-hand  reporter  and  the  trial  judge  appended  to  a  transcript  of 
the  reporter's  notes  in  this  case  were  conceded  to  answer  all  the  pur- 
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poses  of  a  bill  of  exceptions,  and  to  amonnt  to  each  a  bill  in  substance, 
yet,  as  they  were  not  filed  within  the  prescribed  sixty  days,  they  cannot 
oe  considered  as  a  bill  of  exceptions  in  this  court.  McCarthy  v.  IVatrous, 
260. 

2.  Necessity  for  not  obviated  by  short-hand  rkportkr's  notes. 

The  provision  of  §  3777  of  the  Code,  as  amended,  (See  Miller's  Code 
and  McClain  St )  making  the  original  notes  of  the  short-hand  reporter, 
or  a  transcript  thereof,  adraisiijible  in  evidence  in  any  case  in  which  the 
same  are  material  and  competent,  has  reference  to  the  trial  of  causes  in 
the  nisi  prius  courts,  and  not  to  the  raakinfir  up  of  the  record  for  an 
appeal  to  this  court,  and  does  not  dispense  with  the  nece-tsity  for  bills  of 
exceptions  in  cases  where  tiiey  were  before  required.    Id. 

3.  Skbleton:  reference  to  evidence.  Where  a  bill  of  excei)t!ons  directs 

the  clerk  to  insert  the  evidence,  it  must  designate  the  evidence  to  be 
inserted,  and  a  mere  direction,  *'Here  insert  the  testimony,"  is  not  suffi- 
cient, because  it  leaves  the  clerk  to  determine  what  testimony  was  intro- 
duced on  the  trial.     Williams  v,  Williams^  715. 

•4.  Time  of  filing.    See  Practice  in  Supreme  Court,  40. 

BILLS  AND  NOTES. 

1.  Banker's  check:   presentment:   diligence  to  bind  indorser. 

The  holder  of  a  banker's  check  which  is  payable  at  a  place  different 
from  that  in  which  it  is  negotiated  can  recover  against  an  indorser  if 
he  uses  due  diligence  in  forwarding  it  for  presentment;  and  such  dili- 
gence gnnerally  requires  that  he  deposit  it  in  the  mail  on  the  dav  on 
which  it  is  received,  or  on  the  succeeding  day.  Accordingly,  where 
plaintiff  held  the  check  in  question  for  seven  days  before  presenting  it, 
Xe/ti  that  it  could  not  recover  against  the  mdorsers;  and  the  fact  that 
the  drawer  hud  no  funds  in  the  hands  of  the  drawee  when  the  check 
was  drawn  mikes  no  difference.    N,  W,  Coal  Co,  v.  Bowman,  150. 

2.  Protest:  notice:  diligence  to  bind  indorser.    Notice  of  the  pre- 

sentment, non-payment  and  protest  of  a  draft  must  be  directed  to  the 
proper  post-office  of  the  indorser  in  order  to  bind  him.    Id, 

BOARD  OF  HEALTH. 
See  Nuisance,  1. 

BOARD  OF  SUPERVISORS. 
See  County  Treasurer,  1;  School  DibTRicrs  and  Directors,  8. 

BONDS. 
See  County  Treasurer;  School  Districts  and  Directors,  7, 8, 

BOOKS  OF  ACCOUNT. 
See  Evidence,  3. 

BRIDGES. 

1.  County  rridors:  to wnship  aid  tax :  validity  of:  certiorari.  A 
tax  voted  by  the  electors  of  a  township  to  aid  in  the  construction  of  a 
county  bridge,  under  chapter  63,  Laws  of  18S2,  is  invalid,  unless  the 
board  of  supervisors  have  first  estimated  the  cost  of  the  proposed  bridge 
and  determined  by  such  estimate  that  it  will  cost  at  least  $10,00'J;  and 
a  tax  voted  without  such  estimate  will  be  set  aside  on  certiorari  at  the 
suit  of  a  tax-payer.    Ritz  p.  TannehillfAlQ, 

See  Counties,  1, 2,  3. 


Digitized  by 


Google 


772 


INDEX. 


BURDEN  OF  PROOF. 

See  Fraudulent  Conveyance.  2;  Homestead,  3;  Mortgage,  4;  neglt* 
GENCE,  1;  Promissory  Note,  9;  Railroads,  10;  Tblegrai'Hs  and 
Telephones,  2. 

BURGLARY. 

See  Criminal  Law,  13, 14. 

CARRIERS. 

See  Railroads,  1,  2,18-26. 

CASES  IN  THE  IOWA  REPORTS  CITED.  FOLLOWED,  ETC. 

[The  flgOTM  immediately  following  the  title  of  the  case  show  the  rolarae  and  page  of  the 
Iowa  Reports  where  the  case  la  f onnd ;  the  words  in  Roman  type  indicate  the  tabjeoi 
under  consideration,  and  the  Agores  following  refer  to  the  page  in  this  Tolome  where  che 
citation  is  made.] 


A. 

AMI  V.  CroUi  17, 171.  Tax  sale:  Source  of 
authority,  44;  Jadgmenti  against  non- 
residents: Jurisdiction.    699. 

Adams  v.  Beadle,  47,  439.  What  included 
in  real  estate .    147. 

Adams  County  v.  Hailway  Company,  55 
94.    Second  appeal:  Former  docihion.  629. 

Alden  r.  Johnton^  03,  124  Bequeet  re- 
pugnant to  fee  Himplo.    881. 

Al'tn'v.  BrpHon^  67,  ^91.  Service  by  mem- 
ber of  family:  Com  ponsation.    640. 

Amer,  Hissionary  Asso.  v.  ^mith,  69,  704. 
Tax  deed:  Invalid  proof  of  notice.  681, 
698. 

Anderson  v.  Reed,  11, 177.  Mortgage:  Li- 
ability of  wife  joining  In.    343. 

Andrews  v.  liurdickt  62,  714.  Appeal:  Less 
than  $100.    726. 

Atkins  t>.  WonMldotfy  68,  150.  Rent  on 
shares:  Landlord's  interest  in  crops.  309. 

Auer  t/.  City  of  Dubuque^  65,  650.  Cities: 
Special  toxes:  Right  to  notice.    236. 

Auifman  v,  Thierer^  34,  272.  Broach  of 
warranty:  Choice  of  remedies.    561. 


Balrd  o.  Morford^  29,  631.  Injury:  Effect 
of  contributory  negligence.    419. 

Baker  v,  Johnson  County^  33,  151.  Stat- 
ute of  limitations:  Laches  of  plaintiff. 
748. 

Batdwin  v.  Chicogo^  R.  I.  A  P.  R*y  oM., 
50,  680.  Management  of  train$<:  Expert 
testimony.  454;  Duty  as  to  new  appli- 
ances.   455. 

Ball  V.  Keokuk  eft  .V.  W.  R'y  Co.,  62,  761. 
Stntute  of  limitations:  Laches  of  plaintiff. 
74a 

Bank  of  Waterloo  v.  Elmore,  52,  541. 
Mortf^age:  Merger  In  legal  title.    759. 

Bardnlev  r.  Hhn^s,  83,  157.  Judgments 
against  non-residents.    699. 

tarney  v.  Little,  15,  627.  Deed  record:  In- 
dex: Notice.    54. 

Bartle  v.  City  of  Des  Moines^  38,  414. 
Limitation  of  Indebtedness.    142,  143. 

Bartnif  r.  Reiney,  16,  257.  Repeal  of  stat- 
ute: Vested  rights.    C51. 

Beck  r.  Beck,  64, 156.  Dower  In  equitable 
estate.    210. 

B*-  mA  r.  Chicago,  R.  T,  <ft  P.  R'^y  Co.,  68, 
l.%0.  Reliance  by  brakoman  upon  obedi- 
ence to  signals.     156. 


Belair  t>.  Chicago  A  y.  W,  R*y  Co*,  48, 
667.  Management  of  trains:  Expert  testi- 
mony.   454. 

Benkam  v.  Chamberlain,  89,  858.  Home- 
stead: Liability  for  prior  debts.    766. 

Berryman  v.  Marker,  56, 150.  Promissory 
note:  Right  of  sureties.    845. 

Bevau  v.  ilapden,  13,  122.  Sale  of  exempt 
property.    336. 

Blair  Juwn  Lot,  etc.,  Co.  v.  Walker,  IM, 
376.    Reference:  Issues  justifying.    62u. 

Bhtnchard  v.  Lumftert,  48,  22a  Divorce: 
Presiinied  from  long  [Reparation.    99%. 

Blodqett  r.  Railroad  Co.,  63,  606.  Real  ee- 
tato  broker :  Commisfhm.    52. 

Boone  tJounty  v.  Jonett,  54,  699.  Re-elected 
officer:  Approval  of  bond.    271. 

Boothl)y  r.  Hrown,  40, 104.  Ownership  of 
chattels:  Possession  as  evidence.    S90. 

Bosch  V,  Ilurling/on  rf-  .\f.  Ji,  i?»y  Co,,  44, 
402.  Negligence:  Damages:  Proximate 
cause.    693. 

Boaler  r.  Booge,  64,  261.  Removal  of 
causes:  Pleadings.    406. 

Bowling  v.  Cook,  99,  200.  Mortgage:  As- 
signment; Subsequent  purchase  without 
notice.    390. 

Bradley  v.  Jamison,  46,  6a  Judgment 
against  non-residents.    699. 

Brtwer  v .  JStoddard,  49,  279.  Authority  of 
guardian:  Notice  to  ward.    438. 

BrirUon  v.  i^eevers,  12,  889.  Deed:  Mean- 
ing of  "  duly  recorded."    66. 

Broghill  v.  Lash,  3  G.  Oreen,  357.  Judg- 
ments against  non-residents.    699. 

Brown  r.  Railroad  Co,,  51, 236.  Railroads: 
Ejectment  of  passenger.    19. 

Brumbaugh  v.  ;s/ioemaker,  61,  14a  Exe- 
cution sale  of  homestead  without  platting, 
'i46 

Bucklew  V,  Central  Iowa  R^y  Co.,  64,  608. 
Reliance  by  brakeman  upon  obedience 
to  signals.    156. 

B'/cm/t  r.  City  of  Council  Bluffs,  68,  646. 
Cities:  Liability  on  sewer  contract.    81. 

Bunce  v,  Bunce,  59,  533.  Authority  of 
guardian:  Notice  to  ward.    43a 

Bunneister  v.  Dewey,  27,  468.  Execution 
sale  of  homestead  without  platting.    246. 

Burton  v,  Baldwin,  61,  283.  Real  estete: 
Advancement  or  gift.    118. 

Bushnetl  V.  liobeson,  62,  640.  Nuisance: 
Equitable  remedy  remains.    266. 

c. 

Cad  well' 9  Bank  v,  Crittenden,  66,  VI 
Chattel  mortgage  by  insolvent:  Validity 
610. 
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Cain  V,  Cain^  23,  3L  Dower:  Not  defeated 
by  devlso.    679. 

Carroll  County  v.  Rugqles^  69,  269,  (ante). 
Surely  on  condition  broken.    845. 

Carson  v.  Mcb'adden^  10,  91.  Survival  of 
personal  action!*.    299. 

CasBuday  r.  Carenor*  3T,  800.  Nuisance: 
Plaintiff  equally  at  fault.    62. 

Cat^nder  r.  Hf-irt  of  iSmitkt  1,  806.  Exe- 
cution sale  of  homestead  without  platting. 
216. 

Cecil  V,  Beater^  28,  241.  Conveyance:  Ad- 
vancement: Consideration.    758. 

Cedar  Jtapids  cfe  Jtf^.  Ji.  JVy  Co.  v,  Carroll 
t'o.,  41,  153.  Bepeol  of  statute:  Vested 
rights.    651. 

Center  v.  Spring^  2,  893.  Malicious  prose- 
cution: Probable  cause:  Question  for  jury. 
665. 

Chamberlain  v.  Collinson^  46.  429.  Tres- 
pass on  land:  Damages.  138;  Agency: 
BaUficaUon.    194. 

Ckicogo,  M.  <fi  St.  P.  R^y  Co.  V.  Shea,  67, 
728.    Railroad  aid  tax:  VaUdity.    650. 

CUy  qf  Burlington  v.  Burlington  <k  M.  R. 
U'y  Co.,  41,  134.  Repeal  of  statute: 
Vested  rights.    631,652. 

Clarit  V.  Griffith^  4,  405.  Dower:  Not  de- 
feated by  devise.    679,  680. 

Cobb  V.  tha»e,  54,  253.  Mortgage:  Valid- 
ity: Consent  of  mortgagee.    5S8. 

Cobb  V.  Illinois  Cent.  R'y  Co.^  88,  601. 
Statute  of  limitations:  Plea  by  foreign 
corporations.    602. 

Cole  V.  Deaihanu,  13,  551.  Mortgage:  Val- 
idity: Consent  of  mortgagee.    588. 

Collins  V.  Vitij  of  Cout^cil  Bluff i,  85,  432. 
Excessive  judgment:  Practice  on  appeal. 
358. 

Corriell  o.  Hfirr^  2,651.  Dower:  Not  de- 
feated by  devise.    679.  630. 

Courtrig/it  v.  CourlHjiU,  63, 67.  Hssband 
and  wife:  Family  expenses,  645. 

Croup  V.  Morion^  49, 16.  Homestead:  Lia- 
bility for  prior  debts.    755. 

Cummings  t.  Kaston^  46,  183.  Sale  for 
taxes  not  brought  forward.    4i. 

Cummi,  gs  v.  Long,  16,  41.  Toreclosure: 
Redemption  by  junior  lien-holder.    97. 

D. 

Daniels  v.  Goxoer,  64,  319.  Sureties  signing 
upon  condition  broken.    274,  845. 

Dac/dson  p.  Biggs,  61,  809.  Family  ex- 
penses: Statute  of  limitations.    129, 129. 

Vaviis  V.  Ha^bner,  45,  574.  Effect  of  re- 
cordinij  town  plat.    108. 

Danes  v.  State  Ins.  Co.,  67,  494.  Life  es- 
tate not  solo  ownership.    203,  207. 

Day  V.  Orijith,  15,  104.  Effect  of  general 
assignment.    611.    - 

Deeds  r.  Chicago  <fe  .V.  W.  IVy  Co.,  69, 164, 
{ante).  Practice  on  appeal  when  no  argu- 
ment.   418. 

Demson  r.  Phanix  7ns.  Co.,  52,  457.  Va- 
cation of  insured  building.    101. 

Deriit  r.  /ft//wr,  29,  297.  Oral  sale  of  land: 
Purchase  money:  What  U.    614. 

Dewey  v,  Chicago  <fe  N,  IV.  H'y  Co.,  31, 
373.  Railroads:  Injury  to  conductor.  446. 

JHckeiman  V,  Miiter,4li,W^.  Promissory 
note:  Rlghte  of  sureties.    345. 

Disiion  V.  hmitli,  10,  213.  Statutes:  When 
directory.    179. 

Donaldson  f>.  .Miss.  <t  3f,  R*y  Co.,  18,  280. 
Injury:  Contributory  negligence.    419. 

Jjowett  V,  Burlington,  C.  U.  cfc  X.  R'y  Co., 
62,  629.  Railroads:  Bisks  assumed  by  em- 
ployea.    162. 


Drain  v.  Doggett,  41,  682.  Agency:  Excess 
of  author!^.    194. 

Drake  v.  Moore,  66,  58.  Homestead  in  real 
estate  of  firm.    176. 

D raper  v.  To  ylor,  47, 407.  Appeal:  Notice: 
Service.    244. 

Dubuque  Wood  db  Coal  Asso.  v.  Dubuque, 
30,  176.  Negligence:  Damages:  Proxi- 
mate cause.    633. 

Dunton  V.  Woodbury,  24,  74.  Homectead; 
Abandonment.   248. 


Eadie  v.  Ashbaugh,  44,  519.    Agency:  Bat- 

flcatlon.    194. 
Kdqerly   V,   Farmers*  Ins.   Co.t  48,  644. 

Waiver  of  notice  of  loss.    668. 
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ered as  telegraph  companies.    96. 

Thomas  r.  besney,  67,  58.  Foreclosure: 
Bedemption  by  junior  lien-holder.    97. 

Thomait  r.  IflUhouse,  17,  67.  Bights  ob- 
tained by  attachment.    506. 

Thofupson  r.  Lnmbert,  44,  239.  Powers  of 
corporation.    688. 

Townnend  v.  Jsenberger,  4ft,  670.  Bent  of 
shares:  Landlord's  interest  In  crops 
309. 

Inpl^tt  v.  Graham.  68,  136.  Pensions; 
Exempt  from  execution.    497. 


Trulock  V.  Benfl^y,  67,  602.  Tax  salec 
Statute  of  limitations.    44,  348. 

T utile  V.  G'-iffi'ty  6i,  455.  Presumption  in 
favor  of  tax  deed.  347;  When  notice  not 
required.    461. 

u. 

University  of  Oes  Moines  v.  Livingston^  57. 
311.  Subscription:  When  it  becomes  an 
obligation.    135. 

V. 

Valentine  r.  Ratcson^  57, 179.    Mechanic's 

lien:  Statement  for.    657. 
Vandercnok  v.  //^'/tyr,  48, 199.    Mortgogei 

Assignment.    390. 
Van  Guilder  v.  Justice,  66,  669.     Dower: 

Not  defeated  by  devise.    679. 
Van  nice   v,  liergen^  16,  655.      Mortgage: 

Merger  in  fee.    415. 
Varnurn    v.    shuler,   C9,  92  {ante).    Tax 

title:  Who  may  question.    647. 
Vimont  r.  Chicago  &  N.  W.  R*y  Co.,  64, 

513.    Removal  to  federal  court:  Assign- 
ment to  prevent.    301. 

w. 

Wadsworth  v.  Chee^tey,  13,  576.  Attach- 
ment  Contents  of  writ.    365. 

Wakemun  v.  Chambers,  69,  169  (ante). 
Intoxicating  liquors:  Unlawful  sale:  Pur- 
chaser not  par/iceps  ctiminis,  211. 

Watrous  r.  Winri,d7,  72.  Dower:  not  de- 
feated by  devise.    679,  680. 

Watson  V.  Tan  M^fer^  43,  76.  Appeal 
from  refusal  to  grant  new  trial.    522. 

Way  ».  la.  Cent.  ICy  Co.^  40,  841.  Man- 
agement of  trains:  Expert  testimony. 
454. 

Webb  r.  Holt,  67,  712.  Pensions:  Exemp- 
tion from  execution.    497. 

Weise  t.  City  of  Datenport,  11,  49.  Tort: 
Assignment  of  claim.    299. 

Wells  r.  Burtit.gton,  C.  R.  cf  N.  R'y  Co., 
66,  520.  Bill  of  exceptions:  Skeleton: 
Sufaclency.    717. 

Wenzel  r.  A'empmMer^  63,  255.  Effect  of 
recording  town  plat.    108. 

White  r.  l/ott/ord,  37,  666.  Gorporatknu: 
Fraud:  liability.    285. 

White  V.  tiowley,  46,  680.  Execution  sale 
of  homestead  without  platting.    246,  604. 

Wickertfham  v.  R fetes,  1, 413.  Mortgage: 
Merger  In  fee.   414. 

Wilhelmi  v.  Leonard,  13,  330.  Mortgage: 
Merger  in  foe.    415. 

W  a  lard  V,  Cramer,  36,  22.  CertUioate  of 
acknowledgment.    65. 

Wilson  V.  Jrferson  Co  u  n  fy,  18, 181.  Count- 
ies: Liability  for  defective  bridges.    862. 

Winter  r.  Landphere,  42,  471.  Mortgaged 
animals:  Offspring.    506. 

Winter  r.  City  of  Burlington.  68,  279.  Bo- 
covery  of  taxes  paid  under  protest.    141. 

Wolf  V.  Chandler,  68,  669.  Fraudulent 
conveyance:  Evidence.    699. 

Wolf  V.  Van  Metre,  23,  897.  Mortgage: 
LiabiUty  of  wife  Joining  in.    843. 

Woodward  v.  Aiwater,  3,  61.  Submission 
to  arbitrators.    686. 

Woodtoard  v.  Davis,  63,  694.  Mortgage: 
Merger  in  fee.    414,  759. 

Woolheather  v,  Risley,  38,  4«e.    Intoxioa- 

'  tion  of  husband :  Damages :  Evidence.  75. 

Wright  t.  111.  ,r  M.  'lel.  Co,,  20,  196.  As. 
sailing  verdict :  Evidence.    672. 

z. 

Zook  f .  Sprav,  88, 278.  SubmlMion  to  ar 
bitrators,    585. 
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CERTIORARI, 

See  Bridges;  Injunction,  6. 

CHAMPERTr  AND  MAINTENANCE. 

1.  Assignment:  collateral  champeutous  contract:  who  may  plead. 
'J  his  action  was  brought  by  plaintiff  as  ussig^nee  ot  C,  upon  a  claim  for 
•  damages  agtiinst  the  defendant.  The  assignment  was  in  the  usuul 
form,  bm;  at  the  same  time  when  it  was  made  and  delivered  the  plaint- 
iff executed  and  delivered  to  0.  the  following  writing:  **In  consider- 
ation of  the  aj^signment  to  me  by  C.  of  his  claim  for  dtunages,  (describ- 
ing it,)  1  hereby  agree  to  dispose  of  the  entire  amount  realized  on  said 
claim  as  follows:  For  my  own  compensation  in  and  about  the  prosecu- 
tion of  said  claim,  and  for  the  use  of  any  advance  of  money  I  may 
make,  I  am  to  retain  thereof  the  sum  of  tifty  dollars.  I  am  also  to 
retain  all  sums  of  money  that  I  may  advance  in  the  prosecution  of  said 
claim.  Next,  I  agree  to  pay  out  of  the  proceeds  of  such  recovery  the 
reasonable  fee  of  the  attorneys  and  agents  employed  to  prosecute  said 
claim,  or  such  fee  therefor  as  may  be  agreed  upon,  if  an  a^eement  for 
a  specific  amount  be  agreed  upon,  and  the  balance  of  said  recovery  I 
agree  to  pay  to  said  C.*'  Whether  said  collateral  agreement  was  cham- 
pertouB,  and  whether,  if  it  was,  it  invalidated  the  assignment,  which, 
considered  alone,  was  free  from  champerty,  are  questions  discussed  pro 
and  con.,  (see  opinion,)  but  not  decided  by  the  court;  but  held  that, 
if  the  collateral  agreement  was  champertous,  that  fact  could  not  be 
pleaded  by  defendant  to  defeat  the  action  upon  the  assignment,  it  being 
a  stranger  to  the  champertous  contract,  and  not  injuriously  affected  by 
it.  Adams,  Cu.  J.,  and  Rothbock,  J.,  dissenting.  Vimont  v,  C,  <& 
N,  W.  R'y  Co.,  296. 

CHANGE  OP  VENUE. 

See  Venuk. 

CHATTEL  MORTGAGE. 

1.  Insufficient  description.     The  following  description  in  a  chattel 

mortgage:  **All  the  grain,  oats,  wheat,  flax  and  com  raised"  on  cer- 
tain land,  without  statintr  the  year  when  it  was  to  be  raised,  held  in- 
sufficient to  impart  notice  to  execution  creditors  of  the  mortgagor: 
following  cases  cited  in  opinion.    Bat-r  r.  Cannon,  20. 

2.  Invalid:    phopeuty  not  delivered:    actual  notice.    The  mort- 

gagees of  chattels,  where  the  mortgage  is  invalid  and  there  has  been  no 
change  of  pos.>e.s8ion,  cannot  claim  anything  as  against  an  execution 
creditor  of  the  mortgagor,  on  the  ground  that  the  mortgagor's  pos- 
session was  that  of  an  agent  for  the  mortgagees  under  a  contract  be- 
tween them.  (Code,  §192;^.)  And  in  such  case  actual  notice  of  the 
invalid  mortgage  is  of  no  consequence.    Id. 

3.  Insufficient  deschiption.    In  a  chattel  mortgage  the  property  was 

described  thus:  *'One  open  buggy,  with  hlls  new,  made  by  Taylor 
Brothers,  Enimetsburg,  and  bought  of  them;  and  one  sulky,  new, 
made  by  Taylor  Brothers,  Euimetsburg,  Iowa."  Held,  that  it  was  not 
sufficiently  definite  to  impart  notice  to  third  persons  by. the  recording  of 
the  mortgage;  following  cases  cited  in  opinion.  Ormshy  v.  Nolan, 
l;iO. 

4.  Paiiol  to  identify   property.     It  is   only  when  a  chattel  mort- 

gage suggests  inquiiy  which  will  result  in  the  identiflcationof  the  prop- 
erly that  parol  evidence  is  admissible  to  aid  m  its  identification.  See 
cases  cited.    Id. 

5.  Notice   to   mortqaqee  of  another's  title:  estoppel.    Where 

the  owner  of  a  stock  of  goods  leaves  them  in  the  possession  of  anotberj 
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under  such  circumstances  that  such  other  person  appears  to  be  the  abso« 
lute  owner  of  them,  and  the  person  thus  in  possession  mortffages  them 
to  a  third  person,  who  has  knowledge  of  the  rights  of  the  true  owner, 
the  latter  is  not  estopped  to  set  up  his  claim  against  the  mortgagee. 
Bray  v,  Flickinger,  l67, 

6.  Colts  op  moutgaged  mahes:  attaching  en  editors.    The  sucking 

colts  of  mares  mortgaged  before  the  colts  are  foaled  are  covered  by  the^ 
mortgage  until  they  are  weaned,  or  should  be  wt;aned,  according  to  the 
course  of  nature  or  the  custom  of  those  who  raise  horses;  and  during 
such  time  the  mortgagor  has  no  such  interest  in  them  as  to  render  them 
subject  to  attachment  for  his  debts.  See  opinion  for  authorities.  Bog- 
era  V.  Highland,  504. 

7.  Foueclosure:  places  op  posting  notices.    Where  a  chattel  mort- 

gage provides  that,  in  case  of  foreclosure,  notices  of  the  sale  shall  be 
Eosted  in  three  public  places  in  the  county,  this  requirement  may  be  met 
y  posting  in  any  three  public  places  in  the  county;  and  an  instruction 
from  which  the  jur^  might  infer  that,  if  one  of  the  notices  was  posted 
at  the  court  house,  it  would  be  insufficient,  unless  it  was  posted  at  the 
front  of  the  court  house,  held  erroneous.    Campbell  v,  Wheeler,  588. 

8.  :  duty  to  bethrn  surplus  property.    Where  property  under 

chattel  mortgage  is  taken  to  be  sold  for  the  satisFac'tion  of  the  secured 
debt,  and  the  necessary  amount  is  realized  by  the  f^ale  of  a  part  only  of 
the  property,  it  is  not  the  duty  of  the  mortgagee  to  return  the  i-esidue,  at 
his  own  expense,  to  the  mortgagor,  but  only  to  hold  it  subject  to  his 
order.    Id. 

SALE   UPON  notices  IMPROPERLY  POSTED.    A  sale  of  mort- 


gaged chattels  by  the  mortgagee  without  the  porting  of  any  notices,  or 
without  having  posted  them  in  the  manner  stipulated  in  the  mortgage, 
will  not  invalidate  the  title  of  the  purchaser  at  such  sale,  and  the  only 
remedy  of  the  mortgagor  for  such  irregularity  is  by  an  action  for  dam- 
ages against  the  mortgagee.    See  opinion  for  authorities.    Id, 

10.  Made  in  vrEWOP  insolvency:  delivery.    See  Assignment  for  Ben- 
efit of  Creditors,  2,  3. 

See  Evidence,  7;  Malicious  Prosecution,  5, 6,  7. 

CIRCUIT  COURT.     ' 
1.  Jurisdiction.    See  Practic3  in  Supreme  Court,  27. 

CITIES  AND  TOWNS. 

1.  Sbwertaxon  state  property.    Caapter  1G2,  Liws  of  1878,  does  not 

confer  upon  citie<  the  power  to  as-jtj^s  a  sewer  tax  upon  pi*op»rty  Ovvned 
by  the  stata  and  us.'d  f>r  governmental  pirpose-*.  Sionx  Citif  v,  Jnd. 
bis.  of  Sioux  Citg,  53  Iowa,  130,  disdnguishjd.  Polk  Co.  Sue, 
Bank  v.  State,  2i. 

2.  Iri^suiNo  void  certificates  op  sewku  tax:  liability  op  city.  Wher« 

a  city,  pursuant  to  a  contract  for  the  construction  oF  sewers,  issues  to 
the  contractors  csrtificates  of  sewer  tax  which  prov-i  to  be  void,  the  city 
is  liable  to  t  le  contractors  for  the  amount  thereof.  (Compare  Bueroft 
r.  City  of  Council  Bluffs,  63  Iowa,  64G.)    Id, 

u.  VaCVTION  and  N0N-USE!l  OP     STRRRT.'     PAR  IL  TESTIMONY.      Parol   t  »8- 

tiraonv  that  a  street  has  been  abandoned  is  not  admissible  to  prove  that 
it  has  been  vacated,  for  that  is  properly  a  matter  of  record;  (Ooae,  §  464:) 
nor  is  it  admissible  for  the  purpose  of  showing  that  the  public  has  Icat 
its  rights  by  non-user,  for  as  to  that  it  would  ue  the  lejjal  conclusion  3f 
the  witness.    Lithrop  r.  Cent,  loica  H'g  Co.,  iOb. 
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4.  Filling  wet  lots:  limit  op  authority:  assessment  of  cost  upon 

owNKiis:  RIGHT  TO  NOTICE  AND  HEARING.  The  ownerB  of  city  lots  have 
the  right  to  maintiiin  their  surface  at  any  grade  they  may  desire,  so 
long  as  they  create  or  maintain  no  nuisance  by  doing  so;  and  where  a 
lot  is  80  low  as  to  become  a  nuisance  by  reason  of  its  retaining  stagnant 
water,  the  city  has  no  authority  to  cause  it  to  be  raised  any  higher  than 
necessary  for  the  abatement  of  the  nuisance;  nor  has  a  city  any  author- 
ity to  cause  such  lots  to  be  tilled  at  the  expense  of  the  owners,  without 
first  giving  them  due  notice  and  an  opportunity  to  be  heard.  Gatch  v. 
City  of  "Des  Moines^  63  Iowa,  71^5,  and  other  cited  cases,  followed 
in  principle.    Bush  v,  Dubuque ^  23^^. 

5.  Grading  streets:  overflowing  water;   damage  to  lot   below 

GRADE.  A  city  or  town,  in  grading  its  streets,  is  not  bound  to  make 
and  maintain  sluiceways  for  the  purpose  of  conducting  overflowing  water 
from  lot*  below  the  established  grade.  The  lot-owner  must  protect  him- 
self by  raising  his  lot  to  grade.  6ee  cases  cited.  Gilfeather  r.  Council 
Bluffs,  810. 

6.  Ordinances:  three  readings:  continuity  of  council.    If  there  be 

a  sense  in  which  ther^i  is  a  succession  of  city  councils,  there  is  such  im- 
mediate succession  as  to  involve  a  substantial  continuity,  when  taken 
with  the  fact  that  half  of  the  aldermen  hold  over.  And  where  a  pro- 
posed ordinance  was  read  on  two  separate  days  before  the  election  of  a 
new  mayor  and  aldermen,  and  was  read  the  third  time  after  th»*  newly 
elected  mayor  and  aldermen  had  taken  their  seats,  held  that  §  4^9  of  the 
Code  was  sutficiently  complied  with,  and  that  the  ordinance  was  not  for 
that  reason  invalid.    McGraw  v,  Whitson,  848. 

7.  :  violation  op  parliamentary  rules  of  council.  If  an  or- 
dinance is  enacted  in  compliance  with  the  statute,  it  will  not  be  invali- 
dated bex^ause,  in  its  passage,  one  of  the  parliamentary  rules  of  the 
council  was  violated.    Jd. 

8.  Injury  ON  sidewalk:  defective  instruction.  In  an  action  to  recover 

for  an  injury  oec;isiun»?d  l»y  a  defect  in  defendant's  sidewalk,  it  was 
error  to  instruct  th'i  jaiyth.it  they  should  6nd  for  the  plaintiff  if  they 
found  merely  thit  defendant  ha  I  constructive  notice  of  the  defect,  as 
thei*e  are  other  issues  in  such  a  c  isp  which  must  ba  found  for  plaintiff 
before  a  recovery  cm  be  hai.    McKern  v,  Albiaj  447. 

9.  Recovery  of  fine  paid   under  void  ordinance.    One  who  is  ar- 

rested for  the  viola  ion  of  a  voi  I  otdinance,  pleads  not  guilty,  but  makes 
no  objeclion  to  thi  or  linnnce,  is  found  guilty  and  is  fined,  and  pays  the 
fine,  while  under  arrest,  without  protest,  believing  that  the  judjjrment 
against  him  theretor  is  valid,  do-s  not  pay  under  duress,  and  he  cannot 
recover  back  the  mon^^y  so  paid.  (Com pare  Kraft  v.  City  of  Keokuk^ 
14  Iowa,  86;  Espy  v.  Town  of  Fori  Madison,  Id.,  226.)  Bailey  r. 
Paul  Una,  468. 

10.  LlABIMTY  FOR  MISTAKE  OF  CITY   ENGINEER.      A    City  18   nOt   liable  for 

the  negligence  or  want  of  skill  of  its  civil  engineer  in  the  pprformnnce 
of  a  duty  the  ben^dt  of  which  is  to  accrue  solely  to  an  individual,  uud 
not  to  the  city  in  its  corpoiute  capacity;  and  so  the  defendant  city  is 
not  liable  for  the  mist  ike  of  its  engineer  in  incorrectly  informing  the 
plaintiff  as  to  the  established  grade  of  the  street  adjacent  to  his  lot, 
though  an  ordinance  of  the  city  made  it  his  duty  to  give  such  infor- 
mation, for  a  named  fee  to  be  paid  by  the  parson  desiring  it.  See 
authorities  cited  in  opinion.     Waller  v.  Dubuque,  541. 

See  Nuisance,  4;  Railroads,  34,  35;  Taxes,  2. 

CODE. 

See  Statutes  Cited,  Construed,  etc. 
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COLLATERAL  SECURITY. 

See  Pledor. 

CONDITION  SUBSEQUENT. 

See  Equity,  1. 

CONFLICT  OF  LAWS. 

1.  Personal  injury  in  iowa:    assignment  op  damages  in  stati 

WHERE  8DCH    ASSIGNMENT   IS    VOID:    ACTION   ON  IN  IOWA.      Where  3 

personal  injury  is  inflicted  in  Iowa,  a  cause  of  action  arises  thei-eon 
which  is  assignable  under  the  laws  of  this  state,  and  if  the  assignment 
is  made  and  delivered  in  the  state  where  such  as-iignment  is  void,  still 
an  action  may  be  prosecuted  thereon  in  this  state.  Vimont  to,  C,  <^ 
N.  W,  H'y  Co,,  296. 

See  Criminal  Law,  12;  Deed,  3. 

CONSIDERATION. 
See  Contract,  11;  Mortgage,  13;  Promissory  Note,  2. 
CONSPIRACY. 
See  Evidence,  17. 
CONSTITQTIONAL  LAW. 

1.  Special  legislation.    The  act  of  the  Twentieth  General  Assembly, 

providing  for  holding  terms  of  the  circuit  court  of  Pottawattamie 
county  at  Avoca,  is  not  in  conflict  with  §  30,  art.  3,  of  the  constitution, 
which  prohibit^a  the  passage  of  local  or  special  laws  in  certain  cases. 
Cooper  V.  Mills  Co,,  350. 

2.  Due  procrss  of  law:  proceeding  in  equity.    A  proceeding  in  equiiy 

is  due  process  of  law  within  the  meaning  of  the  tederal  constitution 
McLane  r.  Leicht^  401. 

3.  Jury  trial:  federal  constitution.    The  constitution  of  the  United 

StatfS  hH8  no  bearing  on  the  question  of  the  right  of  trial  by  jury  in 
the  state  courts.     Id. 

See  Cities  and  Towns,  4;  Intoxicxting  Liquors,  6,  10, 11,  12;  Rail- 
roads, 23;  Taxes,  2,  6. 

CONSTRUCTION. 

1.  Of  statutes.    See  Criminal  Law,  27. 

2.  Op  wills.    See  Wills,  1,  2,  3. 

CONTEMPT. 

1.  Affidavit  as  basis  for  proceedings.     The  affidavit  required  by  § 

349')  of  the  Code  as  a  basis  for  proceedings  for  contempt  need  not  show 
that  the  affiant  has  p^i-sonal  knowledpre  of  the  acts  constituting  the 
alleged  contempt.    Jordan  v.  Circuit  Court,  177. 

2.  Ex  parte  kvidenck:  opportunity  to  be  heard.    Where  persona 

charged  with  contempt  are  duly  notified  to  appear  and  show  cause  why 
they  should  not  be  punished,  but  they  fail  to  appear,  and  the  evidence 
on  whi'  h  th<?y  are  tound  guilty  is  taken  in  their  nbspnce,  they  cannol 
object  th  it  the  evidence  was  taken  ex  patif.  The  pr«*s'>nce  of  the 
defendants  in  such  ca«<es  is  not  necessary,  as  it  is  in  cases  of  a  strictly 
cnuiiual  character.     Li, 

3.  TfMK  to  prepaur  for  THiAL.     Where  in  proceeJinjgs  for  contemp*:  the 
s  defendants  ate  allowed  to  prepare  for  trial  all  the  time  that  the  suitute 


Digitized  by 


Google 


INDEX.  '      781 

expressly  provides,  they  cannot  be  heard  to  complain,  unless  they  make 
a  special  showing  for  a  postponement.  A  naked  protest  is  not  enough. 
Id. 

4.  Fine:  imprisonment.  Where  a  fine  of  $500  was  imposed  for  a  con- 
tempt, and  an  order  of  imprisonment  was  made  until  the  fine  should  be 
paid,  the  court  should  have  limited  such  imprisonment  to  150  days. 
(Code,  4509;  State  v.  Myers,  44  Iowa,  584.)  Id. 

See  Courts,  2;  Injunction,  2-  5;  Intoxicating  LiquoBs,  6,  8, 9, 10, 13; 

WiTNESd,  1. 

CONTINUANCE. 

See  Criminal  Law,  29;  Practice  and  Procedurb,  1. 

CONTRACT. 

1.  Real-estate  broker:   when  commission  earned.    When  a  real- 

estate  broker  undertakes  to  find  a  purchaser  for  a  client's  real-estate,  he 
is  entitled  to  his  commission  when  he  has  procured  a  customer  who  is 
able  and  willinp:  to  buy  the  property,  and  with  whom  the  principal 
enters  into  negotiations  which  result  in  its  purchiise  by  him.  Blodgett 
r.  Railroad  Co.,  63  Iowa,  606,  followed,     llanna  v.  Collins,  51. 

2.  Subscription:  parol  to  vary.    A  subscription  becomes  a  contract 

when  accepted  by  the  beneficiary,  and  acted  upon  by  the  incurrinsr  of  an 
obligation  or  the  expenditure  of  money;  {Universiti/  of  Des  Moines  r. 
Livingston^  hi  Iowa,  811;)  and,  when  in  writing,  it  cannot  be  varied  by 
parol  evidence  of  an  understanding  between  the  subscriber  and  the  per- 
son who  circulated  it.    McCabe  r.  0' Conner,  134. 

3.  Sale  of  grain:  future  delivery:  payment  of  differences: 

VALIDITY.  ^  Contracts  for  the  future  delivery  of  grain,  where  a  deliv- 
ery in  fact  is  contemplated,  are  legitimate,  even  though  the  parties  may 
at  the  same  time  contemplate  the  possibility  of  a  settlement  by  a  pay- 
ment of  the  differences  between  the  contract  price  and  the  market  price 
without  the  delivery  of  the  grain;  and  the  evidence  in  this  case  (see 
opinion)  held  no^  to  establish  that  the  contract  in  question  was  other 
than  this,     Tomblin  v.  Callen,  229. 

4.  Right  op  action:  demand:  settlement  by  agent.    Certain  work 

was  done  by  plaintiff's  for  defendant  under  a  contract,  which  provided 
that  upon  completion  of  the  work  defendant  should  give  a  not*^  for  the 
agreed  price  of  the  work,  and  tliat,  in  default  by  tha  defendant  of  any 
of  the  terms  of  the  contract,  plaintiffs  might  declare  the  whole  amount 
due  and  payable.  Held  (1)  that  a  refusal  by  defendant  to  settle  after 
the  work  was  done,  without  a  large  deduction,  was  a  refusal  to  give  the 
note  provided  for  in  the  contract,  and  that  a  right  of  action  1h<*reupon 
arose  against  defendant;  (2)  that  thed«^fend.int  was  not  jastifi'^d  in  refus- 
ing to  settle  with  plaintiff's  agent  on  the  ground  that  the  ag'nt  did  not 
have  the  contract  with  him  at  the  time;  (:j)  th  it  no  dam-ind  of  the  note 
or  of  settlement  was  necessary,  under  ^  2097  of  the  Code,  in  order  to 
juatity  a  suit  on  the  contract  for  the  price  of  the  work.  Fairbanks  v. 
Jacobs,  265. 

5.  Construction:  performance:  qukstion  for  jury.    Tt  is  for  the 

court  to  construe  a  written  contract,  but  where  the  question  of  its  per- 
formance is  to  be  determined  upon  extrinsic  evidence,  it  is  a  question  for 
the  jury.    Id. 

6.  Performance:  delay:  whose  fault.    Where  defendant  was  to  do 

certain  work  preparatory  to  the  work  to  be  d  )ne  by  plaintiffs  under  the 
contract,  he  could  not  complain  of  delay  on  the  put  of  plaintiffs  because 
they  waited  for  him  to  do  his  preparatory  work.     Id. 
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7.  For  SALE  OP  land:  rrscission:  evidence.    Evidencftoflfered  to  estab- 

lish tbe  abandonmeDt  or  rescL^sion  of  a  contract  for  the  sale  of  land  con- 
sidereJ,  and  held  wholly  insujScient  for  the  purpose.  George  v.  Eoisoh, 
461. 

8.  Real  estate  broker:  when  entitled  to  compensation.    If  an 

ajrent  or  broker  is  employed  to  sell  property  at  a  stated  price,  and  he 
finds  a  customer  who  is  able  and  willing  to  take  the  property  at  that 
prici  and  upon  the  stated  terms,  he  is  entitled  to  compensation,  whether 
a  sale  is  eflFected  or  not;  or,  if  the  undertaking  is  8imj)ly  to  find  a  cus- 
tomer, the  broker  will  be  entitled  to  compensation  if  he  furnishes  a 
customer  who  is  read^  and  willing  to  buy,  and  to  whom  the  principal 
makes  a  sate.    See  opinion  for  authorities.    Cassady  r.  Seeley,  509. 

9.  Specific  performance:  when  decreed:  evidence.    One  who  seeks 

in  a  court  of  equity  to  enforce  an  alleged  parol  contract  for  the  convey- 
ance of  real  estate  must  e-tablish  the  contract  by  clear  and  unequivocal 
evidence.  The  evidence  in  this  case  (see  opinion)  held  suflicient.  Stem 
r.  Nf/songer,  512. 

10.  Forfeiture:  pleading:  remote  dam aoes.  Defendant  agreed  in 
writing  with  plaintitf  to  erect  a  building  of  certain  dimensions,  by  a 
staled  time,  on  a  designated  lot,  and,  in  case  of  failure,  to  pay  plaintiff 
$500  forftdt.  provided  plaintitf  should  build  a  banking  house  on  the  oppo- 
site side  of  the  street.  Defendant  failed  to  build,  but  plaintiff  erected  a 
banking-house  at  the  place  designated,  at  a  greater  expense  than  it 
would  have  done  but  for  the  contract,  and  it  now  seeks  to  recover  the 
forfeit  as  stipulated  damages.  Held  that,  as  the  petition  did  not  allege 
thatplaintirt',  but  for  the  contract,  would  have  ei*ected  its  banking-houte 
elsewhere,  and  as  it  was  not  obliged  by  the  contr.ict  to  erect  a  house  of 
any  designated  cost  or  description,  ana  as  the  alleged  diminution  of  the 
value  of  its  house  by  reason  of  defendant's  failure  to  build  was  too  spec- 
ulative to  be  recovered  in  damages,  a  demurrer  to  the  petition  was  prop- 
erly sustained.    First  Nat.  Bank  v,  Thunnan,  693. 

11.  CoNSfDERVTiON:  advancement  TO  CHILD.  An  advancement  by  a 
parent  to  a  child  is  a  good  con^^i deration,  and  will  support  a  contract  or 
conveyance,  except  as  against  other  children,  creditors,  or  subsequent 
purchasers  without  notice;  following  cases  cited  in  opinion.  Patterson 
r.  Mills,  755. 

12.  Resctssion:  condition  subsequent.    See  Equity,  1. 

13.  Ante-nuptial  contracts.    See  Husband  and  Wife,  7. 

See  Agency,  1,  2,  6,7;  Conveyance.  1,3;  Corporations,  5, 6;  Evidence, 
11;  Insurance;  Lease;  Promissory  Note;  Hailuo ads, 21-23;  Sale, 
1,  2;  Statute  op  Jrauds. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  1;  Railkoads,  7,  8,  9,  14. 
CONVEYANCE. 

1.  Imbecility:  undue  influence:  fhaud:  EOurTY.    The  acts  and  con- 

tracts of  persona  who  are  of  weak  understanding,  and  who  are  thereby 
liable  to  imposit  on,  will  be  held  void,  it  the  nature  of  the  act  or  con- 
tract justifies  the  conclusion  that  the  parly  has  not  exercised  a  deliber- 
ate judgment,  but  that  he  has  b^en  impo-^pd  upon,  circumvented,  or 
overcome  by  cunning  or  artific^  or  undue  influence.  On  this  principle, 
the  conveyance  from  plaintiff's  inte^t-lte  to  defendant  is  set  aside 
Oake//  V.  Ricthie,  69. 

2.  Personal  propebty:  orpr  by  nusBAND  to  wife:  no  visible  change 

OF  possession:  code,  t^  192:3:  "  existing  creditoks.''     Where  a  hus* 
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band  0ive  to  his  wife  a  carriaj?e,  a  sleigh  an  1  a  billiard  table,  but  tbere 
was  no  recorded  conveyance,  and  no  visible  changfe  of  possession,  and 
the  projjerty  continued  to  be  used  by  all  the  members  of  the  family  as 
such  articles  ai'e  ordinarily  used.  Mrf  that  the  conveyance  was  invalid 
as  against  exi^tin^  creditors  of  the  husband,  under  Code,  §  1923;  and 
that  persons  who  in  such  a  case  become  creditors,  without  notice,  at 
any  time  while  the  invalidity  exists,  are  exist ing  creditors,  within  the 
meaning  of  the  statute.  See  authorities  cited  in  opinion.  McAfee  r. 
Bushif,  828. 

8.  Wahranty:  relinquishment  op  power  by  parol:  statute  of 
FUAUDs:  estoppel.  Plaintiff's  father  sold  the  land  in  question  to 
defendant's  grantor,  and  conveyed  it  to  him  by  deed  of  warranty.  His 
wife,  plaintiff's  mother,  did  not  join  in  the  deed,  but.  in  consideration  of 
the  payment  of  the  purchase- money  to  her,  she  orally  agreed  that  she 
would  never  make  any  claim  of  dower  in  the  land.    Held — 

(1)  That  such  promise  was  not  void  on  the  ground  that  inchoate  right 
of  dower  is  not  the  subject  of  contract.  McKee  v,  Reynolds^  26 
Iowa,  678,  distinguished. 

(?)  That,  since  the  promisor  received  the  purchase -money,  the  prom- 
ise was  not  within  the  statute  of  frauds.    Code,  ^  8665. 

(3)  That  both  the  promisor  and  heirs  were  estopped  from  claiming 
dower  in  the  land  against  the  defendants. 

(4)  That  such  estoppel  arose  solely  out  of  the  mother's  promise,  and 
that  the  covenants  in  the  other's  deed,  in  which  the  mother  did 
not  join,  did  not  estop  either  het  or  her  heirs  from  claiming  dower 
Dunlap  V,  Thomas^  3o8. 

See  Fraudulent  Conveyance;  Trusts,  1,  2. 
CORPORATIONS. 

1.  Unwarranted  DrviDENDs:  liabiuty  of  stockholders.    The  word 

*'funds,"  as  used  in  g  1072  of  the  Code,  includes  all  the  resources  of  a 
corporation,  and  not  m'^'rely  the  cash  on  hand;  so  that  the  statute  is  not 
violated  by  the  payment  ol  dividends  when  the  cash  on  hand  is  not 
sufficient  to  meet  liabilities,  if  the  entire  resources  of  the  corporation 
are  sufficient  for  that  purpose.    Miller  v.  B radish,  278. 

2.  :  .    The  word  **liability,"  as  used  in  §  1072  of  the  Code, 

means  existinsr  indebtedness,  the  payment  of  which  can  be  enforced, 
and  does  not  include  the  capital  stock  of  the  corporation.    Id, 

8.  :  ^.    Where,  at  the  time  a  dividend  is  declared  and  paid, 

the  corporation  has  personal  property  more  thm  enough  to  pay  itsaebts 
and  the  dividend,  be^id'js  valuable  real  estate  and  machinery,  there  is 
not,  in  the  payinsr  of  the  dividend,  any  diversion  of  the  funds,  under 
§  1072  of  the  Code.    Id. 

4.  Intentional  fraud:  code,  §  1071:  evidence.    In  order  to  hold  a 

stockholder  of  a  coi-poration  liable  for  intentional  fraud,  under  $^  1071 
of  the  Code,  it  is  not  suliicient  to  show  an  intention  to  deceive,  but  there 
must  have  been  some  act  fraudulently  done  with  that  intention. 
(White  V.  Hosford,  61  Iowa,  566.)  The  evidence  in  this  case  considered 
(see  opinion)  and  held  not  to  establish  any  such  fraudulent  act  on  tne 
part  of  defendant.     Id, 

5.  Parol  aorkemkxt  to  takr  stock:  validity.     A  parol  agreement 

made  with  the  directors  oi  a  corporation  to  take  c»rt^in  shai-es  of  the 
stock  thereof  will  be  enforced,  when  there  is  no  provision  in  the  charter 

of  the  corporation  or  in  the  laws  of  the  stare  requiring  such  contracts 

to  be  in  writing.     Colfajc  ilotjel  Cj,  r.  Lyo/i,  6S3. 
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6. :  ACTION  on:  evidence:  directors'  minutes.    In  an  ac4oo 

upon  an  agreement  lo  take  corporation  stock,  ulleKed  to  have  been  made 
at  a  meeting  of  the  directors,  the  minutes  of  the  meeting  were  admis- 
sible to  prove  the  acceptance  of  the  offer  by  the  corporation,  but  not  to 
prove  that  the  offer  was  made  by  the  other  party;  and  it  is  immaterial 
that  the  direction  to  make  the  recital  a  part  of  the  record  was  given  at 
a  subsequent  meeting.    Id, 

7.  Unincobporated  body:  liability  of   members.     See  Maliciom 
Prosecution,  2. 

COSTS. 

See  Injunction,  7. 

COUNTERCLAI>f. 

See  Pleading,  1,  4. 

COUNTIES. 

1.  Defective  bridges:  liability:  stare  decisis.    That  counties  are 

liable  for  injuries  sustained  by  reaHon  of  delects  in  county  bridges  was 
held  in  Wilson  v.  Jefferson  Co,j  IS  Iowa,.  181,  and  that  decision  has  been 
invariably  followed  by  this  court  ever  since,  and  the  rule  cannot  now  be 
called  in  question  in  this  state.     Cooper  v.  Mills  Co..  libO. 

2.  Bridges:    diligence  required.     Counties  are  required  to  exercipe 

such  care  in  regard  to  the  safety  of  their  bridges  as  reasonably  prudent 
and  careful  men  would  use  in  the  conduct  and  management  of  theii 
own  affairs  of  like  importance.    Id, 

3.  :  CARE  IN  building.    If,  without  the  use  of  certain  appliances. 

a  county  bridge  is  defective  in  its  construction  and  not  ordinarily  well 
built,  then  the  county  must  use  such  appliances.    Id, 

See  School  Fund,  1. 

COUNTY  AUDITOR. 

See  School  Fund,  2,  3. 

COUNTY  TREASURER. 

1.  Re-election:  approval  of  i>0ND:  code,  §  690.    Section  690  of  the 

Code,  requiring  the  board  of  supervisors,  before  approving  the  bond  of 
a  re-elected  county  treasurer,  to  indorse  on  the  bond  the  fact  that  the 
oflScer  has  fully  accounted  for  and  produced  all  funds  and  property 
before  that  time  under  his  control  as  such  officer,  is  directory  merely, 
(Boone  Co,  v.  Jones^  699,)  and  a  failure  so  to  do  does  not  invalidate  the 
bond  as  against  the  sureties  therein.     Carroll  Co.  v,  Unggles^  269. 

2.  Bond:  conditional  signatures  of  sureties:  condition  broken: 

liability.  Where  a  county  treasurer  elect  procured  the  signatures  of 
the  sureties  on  his  bond  upon  the  promise  that  he  would  procure  the 
signatures  of  other  named  persons,  which  he  failed  to  do,  and  the  bond, 
when  presented  to  the  board  of  supervisors  tor  approval,  was  com- 
plete in  every  respect,  and  in  the  usual  and  proper  form,  except  that 
the  name  of  one  of  the  sureties  was  not  written  in  the  body  of  the 
bond,  and  the  board  had  no  notice  that  the  sureties  had  si^ed  it  o-n- 
ditionally,  held  that  the  sureties  could  not  e<cupe  liability  on  that 
ground.  (See  opinion  for  a  discussion  of  the  subject  upon  principle  and 
authority  by  Rothrock,  J.)    Id, 

3.  :  :  evidence.    In  an  action  agiiinst  the  sureties  in  such 

case,  held  that  evidence  of  the  intention  of  the  sureties  in  signing  the 
bond  wa«  properly  excluded,  since  it  was  not  claimed  that  the  approving 
board  had  any  knowledge  of  such  intention.    Id, 
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COURIS.      , 

1.  Place  op  sitting:  duty  to  find.    One  daly  notified  to  appear  at 

court  must  do  so,  if  by  rearsonable  effort  he  can  find  where  it  is  sitting. 
Jordan  v.  Circuit  Courts  111, 

2.  PowEK  TO  PRESERVE  RECORDS!  CONTEMPT.    A  court  of  record  has 

power,  on  its  own  motion,  or  on  the  motion  of  a  party,  to  make  an  order 
commandinff  an  attorney  to  restore  to  the  files  a  paper  which  he  has 
removed  without  leave;  and  where  such  order  is  made  on  the  motion  of 
a  party,  it  is  not  necessary  to  its  validity  that  the  attorney  have  notice 
of  the  motion;  and  if  he  fail  to  obey  the  order  he  may  properly  be  cited 
to  show  cause  why  he  should  not  be  punished  for  contempt.  W,  I,  <it  N, 
R'y  Co.  V.  Given.  581. 

See  Circuit  Court;  Jurisdiction;  Justices  and  their  Courts. 

COVENANT. 

See  Estates  op  Decedents,  4;  Vendor  and  Vendee,  1. 

CRIMINAL  EVIDENCE. 

Sep  Criminal  Law,  passim, 

CRIMINAL  LAW. 

1.  Assault  WITH  INTENT  to  rape:  inviting  assault:  evidence.  The  fact 
that  the  prosecutrix  for  an  assault  with  intent  to  commit  rape  was  walking 
slowly  alonpT  the  road  while  her  female  companions  were  stopping  by  the 
wavside  to  srather  plums,  and  that,  when  the  defendant  approached, 
with  private  parts  exposed,  and  made  his  infamous  propoi^ition  to  her. 
she  did  not  scream  nor  run,  held  to  have  no  tendency  to  prove  that  she 
was  willing  that  he  should  lay  his  hands  upon  her.  State  r.  McDevitt, 
549. 

evidence:  offer  to  compromise.    Evidence  offered  to  show 


that  the  prosecutrix  and  her  father  had  proposed  to  defendant  to  dismiss 
the  prosecution  for  an  assault  with  intent  to  rape,  provided  he  would  pay 
$100,  held  properly  excluded,  whore  there  was  nothing  to  indicate  that 
the  charge  liad  been  wrongfully  made  for  the  purpose  of  extortion.    Id, 

2a.  :  measure  OF  punishment.  Four  years  in  the  penitentiary  ^Wri 

not  excessive  punishment  for  an  assault  with  intent  to  commit  rape, 
where  there  w.is  no  mitigating  circumstance.    Id, 

3.  — ; :  battery  not  necessary.    The  offense  of  assault  and  battery 

is  not  necessarily  included  in  than  of  assault  wiih  intent  to  commit 
rape,  as,  for  example,  where  there  is  mere  pursuit  with  intent  to  com- 
mit rape.    Id, 

4.  Assault  with  intent  to  rob:  insupfcient  evidence.  The  evidence 

on  which  d  fenJant  was  convicted  of  an  assault  with  intent  to  rob  consid- 
ered, (see  opinion.)  and  held  insufficient  to  connect  defendant  with  the 
crime.    State  v.  Campbell,  556. 

5.  Bigamy:  marriage  in  other  state:  cohabitation  in  iowa.    Under 

§  4009  of  the  Code,  one  who  contracts  a  bigamous  marriage  in  another 
state,  and  cohabits  with  the  person  so  married  in  this  state,  is,  by  reason 
of  such  cohabitation,  guilty  of  bigamy  in  thi'*  state,  no  matter  how 
brief  may  be  the  sojourn  of  the  parties  in  the  state  where  they  are  mar- 
ried.   State  V,  Nadaly  478. 

6.  ;— :  want  op  chastity  to  impeach  credibility  op  witnesses. 

A  jury  may  well  believe  the  testimony  of  the  prosecuting  witness  in  a 
case  of  bigamy,  though  the  evidence  raises  a  doubt  as  to  her  chastity, 
rather  than  the  testimony  of  dele  n(!a.nt,  who  admit4  that  he  is  a 
debauchee,     fd. 

Vol.  LXIX— 50 
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7.  :  evidence:  chastity  of  prosecuting  witness.  The  charac- 
ter for  chastity  of  the  prosecuting?  witness  (the  bigramous  wife  of  defend- 
ant) in  a  bifiramy  case,  is  immaterial  to  the  issue,  and  incompetent 
for  any  purpose.    Id, 

8.  :  -\  ADMISSIONS  BY  DEPENDANT.    In,a  piosecution  for  biff- 

amy,  admissions  by  defendant  of  the  bi^mous  marriage,  and  of  cohab- 
itation pursuant  thereto,  are  admissible  to  corroborate  other  testimony, 
though  not  sufficient  of  themselves  to  warrant  a  conviction.    Id. 

9.  :  :  PROOF  of  marriage.    In  such  a  case,  the  testimony  of 

the  bigamous  wife  to  the  fact  of  the  bigamons  marriage,  when  supported 
by  evidence  of  cohabitation  pursuant  thereto,  is  sufficient,  unless  over- 
come by  contradictory  testimony,  to  establish  the  fact  of  such  marriage; 
— following  cases  cited  in  opinion.    Id, 

10.  :  :  PLACE  OP  MARRIAGE.  In  a  prosecution  for  big- 
amy, the  allegation  in  the  indictment  of  the  place  of  the  bigamous  mar- 
riage, when  not  essential  as  a  jurisdictional  matter,  nor  as  establishing 
the  specific  character  of  the  oftense,  need  not  be  proved  as  laid.    Id. 

11.  :  :  CONTRACT  OK  MARRIAGE.  Where  in  such  case  the  big- 
amous marriage  is  proved  by  the  evidence  of  one  of  the  parties  and  the 
admissions  of  the  other,  by  continued  cohabitation  and  by  recognition 
of  the  riforriage  relation,  no  more  specific  proof  of  the  contract  of  mar- 
riage is  necessary.    Id. 

12.  : :  MARRIAGE  IN  OTHER  STATE.    In  such  casc,  if  the  bijr- 

amous  marriaire  wivs  contracted  in  another  state,  it  is  enough  if  the  evi- 
dence shows  that  it  was  sufficient  in  form  to  be  valid  under  the  laws  of 
this  state,  in  the  absence  of  proof  that  it  was  invalid  for  informality  in 
the  state  where  it  was  contracted.  (Compare  State  r.  Wilson^  22  Iowa, 
364.)     Id. 

13.  Burglary:  evidence  as  to  intent  in  entering.  On  the  trial 
of  an  indictment  for  breaking  and  entering  a  building  with  intent 
to  commit  larceny,  if  the  jury  find  that  the  defendant  broke  and  entered 
the  building,  thev  should  look  at  all  the  facts  and  circumstances  dis- 
closed by  the  evidence,  not  excluding  the  breakihg  and  entering,  to 
ascertain  the  intent  with  which  he  broke  and  entered.  State  r.  Teeter^ 
717. 

14.  :  EVIDENCE   OF   OWNERSHIP:    PAROL.    In  such  a  case,  it  is 

material  only  to  prove  that  the  person  named  in  the  indictment  as  the 
owner  was  in  the  occupancy  and  possession  of  the  building;  and  this 
may  be  done  by  parol.    Id. 

15.  Homicide:  self-defense  by  defendant  when  guilty  of  trespass. 

Where  defendant,  without  any  intention  of  provoking  a  quarrel  with 
deceased,  and  without  any  knowledge  or  expectation  that  a  conflict 
with  him  would  thereby  be  provoked,  committed  a  technical  trespass 
on  his  premises,  but^  when  commanded  to  do  so,  desisted  from  such 
trespass,  and  left  the  premises;  but  deceased,  auLOyed  and  provoked 
by  the  fact  that  a  trespa<?8  had  been  committed,  immediately  assaulted 
defendant,  and  the  circumstances  of  the  assault  were  such  as  to  indicate 
an  intention  on  his  part  to  take  the  life  of  defendant;  held  that,  since 
defendant  was  not  in  the  wrong  with  regard  to  the  assault^  if  he  took 
the  life  of  his  assailant  in  resisting  such  afi«ault,  he  would  not  be  pre- 
cluded from  availing  himself  of  the  plea  of  pelf-defense  because  he  was 
in  the  wrong  in  regard  to  the  trespass.    State  v.  Archer ^  420. 

16.  :  WHEN  justifiable:  self-depknse:  instruction.    One  who 

is  assailed  is  not  excusable  in  taking  the  life  of  his  assailant  in  self-de- 
fense unless  the  circum<»tanccs  of  the  assault  upon  him  are  such  m 
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would  lead  a  reasonable  man,  in  defendant's  position,  to  I)e1ie7e  that 
his  life  was  about  to  be  taken,  or  that  some  serious  bodily  iryury  was 
about  to  be  inflicted  upon  him.  It  is  not  sufficient  if  the  p?rson  a^^tailed 
i>*  fact  so  believes.    [State  v,  Slerrett,  63  Iowa,  76,  followed.)    Id, 

17.  — — :  self-defense:  duty  to  retreat.  It  is  a  jreneral  rule  of 
law  that  where  one  is  assaulted  by  another,  it  is  the  duty  of  the  person 
assaulted  to  retire  to  what  is  termed  in  the  law  a  wall  or  a  ditch,  liefore 
he  is  justified  in  repelling  such  assault  by  takinar  the  life  of  his  a-s  lilant. 
But  cases  frequently  arise  where  the  assault  is  made  with  a  dangerous 
or  deadly  weapon,  and  in  so  fierce  a  manner  as  not  to  allow  the  party 
thus  as.saulted  to  retire  without  manifest  dangjr  to  his  life,  or  of  great 
bodily  injury;  and  in  such  cases  he  is  not  required  to  retreat.  State  r. 
Donnelly,  705. 

18.  :  :  BEFJEF    OF    DEPENDANT    AS    TO     HrS    DANGER.      An 

instruction  to  the  effect  that,  if  the  decedent  assailed  the  defendant  with 
a  deadly  weapon  in  such  a  fierce  m  mner  as  to  create  in  the  mind  of  the 
defendant,  acting  as  a  reasonably  prudent  man  would  act  under  the  cir- 
cumstances, a  belief,  and  he  did  belie'be^  that  the  decedent  intended  to 
take  his  life,  or  inflict  upon  him  some  great  bodily  injury,  and  in  such 
belief  he  fired  the  fatal  shot,  Jheld  not  erroaeoas  on  account  of  the  use 
of  the  words  in  Italics.    Id. 

19.  :  EvrDENCE:  declarations  of  decedent.    Declaration  of  the 

decedent,  in  case  of  homicide,  when  admissible,  must  be  confined  to 
statements  of  fact,  and  bis  statement  as  to  defendant's  purpose  was 
properly  excluded.    Id, 

20. '\  self-defense:   power   to   escape:    evidence:    opinion. 

The  defendant,  as  a  witness,  was  asked:  ** State  whether  or  not 
you  could  have  parsed  around  the  logs  that  projected  from  the  corner 
of  the  house  at  the  time  you  discharged  the  gun.  with  jrour  father  ahe 
dec?dent)  in  the  position  he  then  was,  without  coming  in  reach  of  th** 
fork  he  had  in  his  hand."  Held  properly  excluded  as  calling  for  the 
opinion  of  the  witnest'.    Id. 

21.  LvncENT:  evidence  e^tplatning  possession:  heausay.  The  words 
of  a  person  m  »y  be  proved  by  one  who  heard  th*»m,  where  the  sppaking: 
the  words,  and  not  the  truth  of  them,  is  the  material  question.  And  so 
a  pei-son  charged  with  larceny  may  explain  his  possession  of  the  stolen 
property  by  showing  what  was  said  to  him  at  the  time  he  acquired  pos- 
session.   Slate  V.  KeW/f  57  Iowa,  647,  followed.    State  v,  Jordan,  506 

22. •:  possession  as  evidence  of  ouiiyp.  The  unexplained  posses- 
sion of  recently  stolen  property  is  a  circumstance  tending  to  show  guilt, 
but  it  may  be  overcome  by  other  evidence*    Id, 

23.  Maiming  :  intention  to  injure.  One  who  bites  off  another's  ear 
intentionally  is  guilty  of  maiming  him,  even  if  his  purpose  is  merely  to 
injure  him  rather  than  to  disfigure  him.    State  v.  Clark,  196. 

24.  Murder:  insufficient  evidence.  The  defendant  was  found  guilty 
of  murder  upon  the  testimony  of  an  alleged  accomplice  and  evidence 
of  other  circumstances  tending  to  corroborate  him.  But,  upon  consider- 
ation of  the  whole  evidence,  (see  opinion,)  held  that  it  did  not  establish 
defendant's  guilt  beyond  a  reasonable  doubt.    State  v,  Clouaer,  313. 

25.  Intoxicating  liquors:  former  acquittal.  Where  defendant  had 
been  acquitted  upon  an  information  before  a  justice  of  the  peace,  charg- 
ing him  with  selling  whiskey  and  stomach  bitters  on  orsibout  the  first 
day  of  August,  18S4,  and  the  trial  proceeded  upon  the  understanding  that 
it  included  all  offences  for  sales  of  intoxicatin^r  liquors  up  to  and  inclnd- 
ing  said  August  first,  htjld  that,  on  a  s?cond  information  charging  the 
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Rale  of  an  intoxicating  mixture  called  *'  dandelion  hitters,"  it  was  error 
to  allow  evidence  of  any  sales  of  such  mixture  durma:  the  time  cov- 
ered by  the  first  information,  and  to  instruct  the  jury  that  a  prosecu- 
tion for  such  sales  was  not  barred  by  the  former  acquittal.  State  r. 
Sterrenherg,  544. 

20.  Fine:  imprisonment  till  paid:  form  of  judgment:  code,  §  4509: 
APPLICATION  TO  LiQUOK  CASES.,  Scclion  4")03  of  the  Code  is  mandatory 
in  its  requirement  that,  when  a  fine  is  imposed,  and  tlie  court  orders 
the  defendant  to  be  committed  until  it  is  paut,  it  must  specify  the  extent  of 
the  imprisonment,  wjiich  must  not  exceed  one  day  tor  every  three  and 
one-third  dollars  of  the  fine;  and,  upon  consideration  of  said  section  in 
connection  with  other  statutes  in  pari  materia^  h**ld  that  the  same  rule 
applies  where  persons  are  convicted  for  violation  of  the  prohibitory 
liquor  law,  under  j^g  10  and  11  of  chapter  143  of  the  Laws  of  1884.  £x 
parte  Tuicher,  393. 

27.  Construction  of  statutes:  considbhations:  executive  clem- 
ency. The  courts  in  construing:  a  criminal  statute  cannot  be  influ- 
enced by  speculations  as  to  what  the  governor  might  do,  in  the  exer- 
cise of  the  pardoninff  power,  to  mitigate  punishments  which  mifrht 
otherwise  be  cruel  and  unusual,  within  the  meaning  ^  17,  art.  1,  of  the 
constitution.    Id, 

2S.  Former  conviction.  A  verdict  of  guilty  upon  a  former  indictment, 
wher.^  there  was  no  judgment  on  the  verdict,  but  where  the  court  vir- 
tually set  the  verdict  aside  by  sustaining  a  motion  in  arrest  of  judgment, 
and  also  set  the  indictment  aside,  was  not  such  a  former  conviction  as  to 
bar  a  prosecution  upon  a  new  indictment  for  the  same  offense,  under  § 
4364  of  the  t>ode.    Sfaie  r.  Clark,  196. 

29.  Continuance:  absent  witness:  useless  testimony.  A  continu- 
ance asked  by  the  defendant  for  the  purpose  of  procuring  the  attend- 
ance of  an  absent  witness  should  not  be  granted,  where  the  facta  sought 
tc  l>e  prove  I  b^  him  are  immaterial  to  the  real  question  of  defendant's 
guilr.    S.^e  opinion  for  example.    Id, 

30.  Impeachment  op  defendant.  Where  the  defendant  in  an  indictment 
becomes  a  witness  in  his  own  b^^hall",  he  may  be  impe  iched  or  contra- 
dicted in  the  same  manner  jvs any  other  witne-is,  and  ho  is  mt  entitled  to 
notice  of  the  intention  of  the  sta'^e  to  introduce  evidence  for  that  pur- 
pose.   State  V.  Teeter ,  717. 

31.  Jurisdiction  IN  TWO  counties:  precedence.  Where  by  §  4159  of  the 
CoJe,  the  jurisdiction  of  a  crime  lies  in  either  of  two  counties,  the  court 
which  first  obtains  jurisdiction  of  the  person  of  the  accused,  retains  it 
to  the  end,  to  the  exclusion  of  the  coui-t  of  the  other  county,  even 
though  he  may  have  been  indicted  first  in  such  other  county.  Ex  pat  te 
Baldwin^  502. 

32.  Flight  of  defendant:  evidence  to  explain.  Where  evidence  had 
been  given  tending  to  show  that  defendant,  after  his  arrest,  fled  and 
forfeited  his  bail,  held  that  the  court  properly  excluded  evidence  of 
threats  to  lynch  defendant,  where  there  was  nothing  to  show  that  the 
fiight  was  soon  enough  aflier  his  knowledge  of  the  threats  to  indicate 
that  he  fled  on  that  account    State  v.  McDetitt,  549. 

33.  Time  of  offense:   instruction.      An    instruction   in    a   criminal 

case  under  which  the  jury  might  have  found  the  defendant 
guilty,  if  he  committed  the  offense  after  the  information  was  filed 
against  him,  was  erroneous,  and,  in  the  absence  of  the  evidence,  must 
be  presumed  to  have  been  prejudicial,  where  there  was  a  veniict  of 
guilty.    State  v.  Johnson,  623. 
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34.  Proobdurb:  mbagbb  ikstructions.  A  jadgftnenfc  of  conyiction 
will  not  be  reversed  oa  account  of  the  tneagjrD«^s.s  of  the  instructions, 
where  fuller  instructions  were  not  asked  by  defendant,  and  the  instruc- 
tions which  appellant  datms  should  have  been  given  are  logically 
implied  in  the  instructions  given.    State  r.  Donnelly^  705. 

See  Intoxicating  Liquors;  Libbl  and  Slander,  1. 
DAMAGES. 

See  Contract,  10;  Injunction,  11;  Intoxicatinq  Liquors,  3;  Lbasb, 
1,  2, 3;  Negligence,  2, 3;  Nuisance,  1, 2,  5;  Uailroads,  33;  School 
Fund,  3;  Trespass,  3,  4. 

DECLARATIONS. 

See  Criminal  Law,  19;  Evidence,  2,  16. 

DEDICATION. 

See  Highway,  1. 

DEED. 

1.  Record:  index:  notice.    Where  the  record  of  a  deed  is  duly  referred 

to  in  the  proper  index,  the  ii^dex  charges  all  persons  with  constructive 
notice  of  what  appears  of  record,  provided  the  deed  is  such  that  it  is 
entitled  to  be  recorded  under  the  statute.  (Code,  §  1942;  Barney  v. 
Little,  15  Iowa,  527.)    Greenwood  v,  Jenswold,  53. 

2.  Acklowledgment:  defective  certificate:  record:   notice.    A 

certificate  of  acknowledgment  which  states  that  the  person  whose  name 
is  signed  to  it  is  a  notiry  public  in  and  for  some  city,  county  and  state, 
but  fails  to  state  what  city,  county  or  state,  except  as  this  might  be 
inferred  from  the  seal  attached,  held  insufficient  to  entitle  the  instru- 
ment to  record;  {Willard  v.  Cramer,  36  Iowa,  22;)  also  that  the  record 
of  it,  though  duly  indexed,  did  not  impart  to  third  persons  constructive 
notic)  of  the  grantee's  rights  in  the  property  conveyed.    Id, 

3.  Defective  acklowxedgment:  curative  acts:  application.     Sec- 

tion 1966  of  the  Code  does  not  cure  an  acknowledgment  which  is  defective 
under  the  laws  of  this  state,  unless  it  is  shown  that  it  was  made  accord- 
ing to  the  laws  of  the  state  where  made.  Nor  does  the  record  of  a 
defectively  acknowledged  deed  cure  the  defect,  under  §  19t57  of  the  Code, 
where  it  appears  either  that  the  gnintors  did  not  sign  the  deed  or  else 
that  the  deea  has  not  been  duly  recorded.    Id, ' 

DEFAULT. 

See  Judgment,  4. 

DELIVERY. 

See  AfisiONKENT,  3,  4;  Chattel  Mortgage,  2. 

DEMAND. 

See  Contract,  4. 

DESCRIPTION. 

See  Chattel  Mortgage,  1,  3. 

DILIGENCE. 

See  Bills  and  Notes,  1, 2;  Counties,  1,  2. 

DIVORCE. 

1.  Refusal  to  pay  temporary  alimony:  right  to  depend:  public 
POLii^Y.    The  refusal  of  a  defendant  in  a  divorce  proceeding  to  pay  a 
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judgment  for  temporary  alimony  is  not  a  contempt  of  court,  and  does 
not  deprive  him  of  the  right  to  defend.  Public  policy  requirci  that  the 
marriage  relation  should  not  be  severed  for  an  insufficient  cause,  and 
that  the  defendant  should  have  the  opportunity  to  be  heard,  unless  his 
right  is  clearly  cut  oif  by  statute.    Bailg  v,  Baily,  77. 

See  DowBB,  2,  8. 

DOMESTIC  RELATIONS. 

See  Husband  and  Wife;  Parent  and  CnrLD. 

DOWER. 

1.  In  equitable  interest  in  lands:  purchase  of  leoal  title  with 
NOTICE.  Where  a  son  held  the  legal  title  to  land,  in  trust,  however,  for  his 
father,  and  he  conveyed  it  to  defendant,  who  was  charged  with  knowl- 
edge of  the  father's  equity,  and  the  father's  wife  did  not  convey  her 
inchoate  right  of  dower,  held  that,  after  the  death  of  her  husband,  she 
was  entitled  to  recover  ner  undivided  share  in  an  action  against  defend- 
ant.   McReynolda  v,  Anderson,  208. 

2»  Divorce:  evidence.  In  an  action  for  dower  in  land  boucrht  and  sold 
by  the  husband  long  after  his  separation  from  his  wife,  Jield  that  defend- 
ant could  not  establish  a  prior  divorce  between  the  parties  by  the  declar- 
ations of  the  husband  and  the  understanding  in  the  neighborhood. 
Cruize  p.  Billmire,  397. 

3.  :    PRESUMPTION  FROM  LONG  SEPARATION.    In  such  case,  held 

that  a  divorce  could  not  be  presumed  from  the  long  separation  of  the 
parties, — such  presumption  being  invoked  only  in  aid  of  innocence 
and  the  legitimacy  of  offspring.  (See  cases  cited  in  illustration  of  the 
rule)    Id. 

4.  Action  for:  innocent  purchaser:  separation:   estoppel.    It  is 

no  defence  to  an  action  for  dower  that  the  defendant  is  a  purchaser  in 
good  faith,  without  notice  of  the  marital  relations  of  his  grantor,  (Oano 
V.  Gilruthy  4  G.  Greene,  453;  Fehh  r.  B'inch,  52  Id..  563.)  And  the 
fact  that  the  plaintiff  has  long  lived  apart  from  her  husband  will  not 
create  an  estoppel.    Id, 

5.  Land  sold  bt  husband:  purchase  of  other  land  with  proceeds. 

Where  a  husband  sells  land  in  which  his  wife  does  not  release  her  dower, 
and  buys  other  lands  with  the  proceeds,  the  widow  takes  dower  in  both. 
The  rules  adopted  in  the  case  of  an  exchange  of  lands  do  not  apply. 
Id, 

6.  Not  defeated  by  taking  other  devised  realty:  rule  applied. 

A  widow  may  take  her  dower,  notwithstanding  she  also  takes  other  real 
estate  devised  to  her  in  the  will  of  her  deceased  husband,  unless  there  be 
an  express  provision  in  the  will  to  the  contrary,  or  the  claim  for  dower  lie 
inconsistent  with  and  will  defeat  some  provision  of  the  will.  Accord- 
ingly, a  devise  to  the  widow  of  certain  lots  absolutely,  and  of  a  lif*^ 
estate  in  certain  lands,  with  remainder  to  another,  held  not  to  cut  off 
her  right  to  take,  in  addition  thereto,  a  fee  simple  estate  in  one-third  of 
the  lands.  (See  opinion  for  consideration  of  prior  decisions.)  Dough- 
erty r.  Daugherty,  611. 

7.  REUNquiSHMBNT  BY  PAROL.    See  Conveyance,  3. 

DURESS. 

1.  Payment  of  fine  under:  recovery.    See  Cities  and  Towns,  9. 

EASEMENT. 

1.  Private  way  by  prescription:  evidence.  In  order  to  establish 
title  by  prescription  to  a  private  way  over  another's  Land,  it  is  not  suffi- 
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cient  to  establish  the  prior  tise  of  the  way  alone,  but  the  fact  of  adverse 
possession  must  be  established  by  evidence  distinct  from  and  independ- 
ent of  the  use,  and  that  the  person  agrainst  whom  the  claim  is  made  had 
express  notice  thereof.  (State  v,  Mitchell,  58  Iowa,  557;  State  v,  K,  C. 
St.  J.  dt  C.  B.  Wy  Co.,  45  Id.,  139;  Code,  §  203L)  The  evidence  in 
this  case  (see  opinion)  held  insufficient  for  the  purpose.  Zigefoose  v. 
Zige/oose,  391. 

See  Ybndob  and  Yendeb,  1. 
ELECTIONS. 

1.  Informal  oath  to  voter.    If  one  is  a  qualified  elector,  it  is  imma- 

terial that  an  oath  administered  to  him  when  about  to  vote  is  informal. 
State  V,  O'Day,  368. 

2.  Residence.    It  is  not  necessary  to  presume  that  a  man*8  residence  is 

where  he  stays  and  works.    Id, 

EMINENT  DOMAIN. 
See  Railroads,  27-34. 
EQUITY. 

1.  Jurisdiction:  rescission  op  land  trade:  condition  subsequent. 

Equity  has  jurisdiction  to  determine  and  enforce  the  rights  of  the  par- 
ties to  a  trade  of  lands,  where  the  trade  is  rescinded  by  one  of  the  par- 
ties, according  lo  an  agreement  which  was  a  part  of  the  contract^  for  a 
cause  existing  at  tha time  the  trade  was  made.  Such  a  case  does  not 
present  a  claim  of  forfeiture  for  breach  of  a  condition  subsequent,  for 
which  the  only  remedy  is  by  an  action  at  law.  Marahalltown  v,  Forney, 
64  Iowa,  664,  distinguished.    Paige  v.  Lindsay,  593. 

2.  When  action  triable  as  e<^uitable.    Where  an  action  was  brought 

to  enforce  the  collection  of  a  judgment  by  execution  against  real  estote 
of  a  decedent,  and  his  administrator  and  heirs,  and  certain  other  parties 
who  claimed  to  be  owners  of  the  property  by  purchase  at  administrator's 
sale,  were  made  defendants,  and  their  defense  was  purely  equitable,  held 
that  the  court  below  properly  tried  the  case  by  equitable  proceedings. 
Gresham  p.  Chantry,  72o. 

See  Constitutional  Law,  2;  Contract,  9;  Conveyance,  1;  Estoppel; 
Fraudulent  Conveyance;  Injunction,  10;  Mortqaoe,  passim; 
Nuisance,  5;  Partnership,  1,  2;  Practice  and  Procedure,  6. 

ESTATES  OF  DECEDENTS. 

1.  Clxih  op  heir  to  land:  gift  or  advancement:  evidence  consid- 

ered. The  evidence  in  this  ca^e  considered,  (see  opinion.)  and  held  not 
to  establish  a  parol  contract,  followed  by  possession,  for  the  sale  of  the 
land  in  question  by  the  decedent  in  his  lile-time  to  his  son,  but  only  an 
agreement  to  make  an  advancement  of  the  land  to  his  son.  McMahill 
V.  McMahill,  115. 

2.  Advancement  defined:  who  entitled  to.    An  advancement  is  a 

gitt  by  anticipation,  from  a  parent  to  a  child,  of  the  whole  or  a  part  of 
what  such  child  will  inherit  on  the  death  of  the  parent.  But  where  an 
heir  has  taken  possession  under  an  agreement  for  an  advancement,  but 
without  a  title,  and  he  elects  to  share  equally  with  the  other  heirs  in  the 
residue  of  the  estate,  equity  will  not  wrong  the  other  heirs  by  decreeing 
the  enforcement  of  the  parent's  promise  to  convey  t3  him  the  specific 
property  as  an  advancement.     Id, 

3.  Executor's  settlement:  objections:  evidence.    Action  to  set  aside 

an  executor's  settlemenf,  on  the  ground  that  he  had  not  charged  him- 
self with  money  which  he  owed  the  estate,  and  that  he  hud  wrongfully 
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charged  plaintiff  witb  mone;^  as  an  advancement.  Held  tliai  the  eyi- 
dence  justified  the  trial  court  in  finding  against  plaintiff  as  to  both  claims. 
Schmidt  r.  Littig,  277. 

4.  Sale  op  l.vnd:  covenants:  who  bound  by.  An  administrator  who 
sells  real  estate  under  the  order  and  direction  of  a  court  has  no  power 
to  bind  the  estate  by  any  covenants  which  may  be  contained  in  the  deed, 
whether  he  may  be  personally  bound  by  such  covenants  qwere.  Hale 
V,  Marquette,  376. 

See  Pensions,  1. 

ESTOPPEL. 

1.  PjiBA  OF  FORMER  RECOVERY.  Where  a  defendant  in  his  answer  admits 
that  a  former  judgment  obtained  by  plaintiff  upon  the  same  cause  of 
action  is  binding  upon  him,  and  upon  such  plea  of  former  recovery 
defeats  the  action,  he  can  not  afterwards,  when  plaintiff  seeks  to  enforce 
the  admitted  judgment,  be  heard  to  say  that  it  is  void,  or  that  it  is  not  an 
adjudication  against  him.  Dist.  Ttcp,  of  Clay  r.  Ind,  Dist.  of 
Buchanan,  88. 

See  AoENCY,  3;  Conveyance,  3;  Dower,  4;  Evidence,  19. 

EVIDENCE. 

1.  Of  matter  not  pr.BADED.    Evidence  of  a  matter  not  pleaded  was  prop- 

erly excluded.    Everett  V.  C,  R.  L  dt  P.  Ry  Co.,  15. 

2.  Res  oest^:  hearsay.    The  declarations  of  witnesses  in  relation  to  the 

transactions  of  which  they  have  testiQed,  made  to  third  persons  soon 
after  the  occurrence  of  the  transactions,  are  not  competent,  as  part  of 
the  res  gestce,  to  corroborate  the  testimony  of  the  witnesses,  where  the 
witnesses  have  not  in  any  way  participated  in  the  transactions.  The 
evidence  of  such  declarations  was  mere  hearsay.    Huff  r.  Auliman,  71. 

3.  Books  of  account.    Where  the  entries  in  books  pf  account  were  made 

by  four  persons,  three  of  whom  as  witnesses  gave  the  requisite  statutory 
evideuc9  in  relation  thereto,  but  the  fourth  did  net  testily,  held  that  the 
books  were  properly  admitted  as  to  the  entries  made  l»y  the  three  who 
tpstified,  but  not  as  to  those  made  by  the  other  person.  Herrioit  r. 
Kersey,  111. 

4.  Eruor  cured  by  instruotions.    "Where  evidence  has  been  erroneously 

admitted,  but  it  is  withdrawn  from  the  jury  by  the  instructions,  the 
error  is  cured.    Mitchell  v.  Joyce,  121. 

5.  EitHOR  cured  by  VKRDrcT.    An  error  in  admitting  evidence  against 

objection  is  cured  when  the  verdict  is  in  favor  of  the  objector  on  the 
pomt  to  which  the  evidence  related.    Brown  v.  Hendrickson,  749. 

6.  Error:  objection  too  late.    An  obj*^ction  to  the  admission  of  evi- 

dence cannot  be  raised  for  the  iirst  time  in  this  court.    Id, 

7.  Bill  OP  sale:  secondary.    A  mortgagee  of  chattels,  to  establish  his 

right  under  the  title  of  the  moi-tgngor,  cannot  be  allowed  to  tes«tify  that 
the  niortgragor  showed  to  him  a  bill  of  sale  to  himself  for  the  goods,  with- 
out first  accounting  tor  the  absence  of  the  bill  of  sale  itself.  Bray  r. 
Flkkinger,  167. 

8.  Secondary:  what  is  not.    For  the  purpose  of  proving  that  a  proof  of 

loss  by  fire  had  been  sent  to  the  insurance  company,  it  was  competent 
for  a  witness  to  state  that  he  carefully  filled  out  a  blank,  and  that  what- 
ever was  required  in  filling  it  up  was  done,  and  that  he  sent  it  to  the 
company.  Held  that  such  testimony  did  not  purport  to  give  the  con- 
tents of  the  paper,  and  was  not  secondary.  Bisk  v.  Hawkey e  Ins.  Co., 
184. 
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9.  Secoudabt  not  objected  to.   a  material  fact  may  be  establisherl  by 

secondary  evidence  when  no  objection  is  raised.     Vaughn  v,  Eckler, 
332. 

10.  Intention  and  wishes  of  anotheb.  A  witness  in  this  case  was 
allowed  to  testify  to  the  intention  and  wishes  of  another  with  whom  he 
had  had  a  conversation,    lleld  no  error.    Id. 

11.  Parol  to  vary  writing.  Where  a  written  contract  purports  to  be 
made  by  one  of  the  parties  for  himself  alone,  parol  testimony  is  not 
admissible  to  show  that  it  was  understood  that  another  was  to  be  inter- 
ested with  him.    Chambers  v.  Brown,  213. 

12.  Credibility  OP  witness:  inducements  to  attend.  Where  a  wit- 
ness from  beyond  the  state  had  testified  in  a  criminal  case  that  he  ap- 
peared in  obedience  to  a  subpcena  served  on  him.  that  he  came  a  great 
distance,  and  that  there  was  no  arrangement  to  pay  him  anything  more 
than  he  was  entitled  to  under  the  subpoena,  questions  in  regard  to 
inducements  held  out  to  him  by  citizens  of  this  state  to  attend  the  trial 
were  properly  excluded,  where  the  object  was  to  impair  the  credibility  ot 
the  witness.    State  v^Eeinhartz,  224. 

13.  Stipulation  as  to  facts:  parties  bound  by.  Where  a  party  enters 
into  a  written  stipulation  as  to  material  facts  in  a  case,  he  cannot  on  the 
trial  disregard  the  stipulation  and  introduce  evidence  to  contradict  it,  on 
the  ground  that  he  was  not  informed  as  to  the  facts  when  he  entered 
into  the  stipulation.     Van  Horn  v,  B.,  C.  /?.  dtN.Ky  Co,,  239. 

14.  Admission:  error  without  prejudice.  The  admission  of  evidence 
to  prove  what  is  abundantly  obvious  without  proof  cannot  be  prejudicial 
to  any  one,  especially  where  the  jury  is  so  instructed  as  to  preclude  the 
pogsibility  of  their  being  misled  thereby.    Cooper  v.  Mills  Co.,  350. 

15.  Expert  testimony:  admissibility.  A  bridge-builder  is  not  by  virtue 
of  his  business  qualified  to  testify  a^  an  expert  as  to  the  effect  which  a 
given  log,  in  a  given  place,  would  have  in  changing  the  current  of  a 
stream.    Id. 

16.  Rape:  declarations  of  prosecutrix.  Though  the  prosecutrix  in  a 
case  of  rape  may  be  asked  whether  she  made  complaint  of  the  injury, 
and  when  and  to  whom,  and  the  person  to  whom  she  complained  is  usu- 
ally called  to  pvoYe  that  fact,  yet  the  particular  facts  which  she  silted 
are  not  admissible  in  evidence,  except  when  elicited  on  cross-examina- 
tion, or  by  way  of  confirming  her  testimony  after  it  has  l)een  impeached. 
(See  StaU  r.  Richards,  33  Iowa,  420.)    State  v,  Clark,  294. 

17.  Conspiracy.  Evidence  offered  by  defendant  to  prove  a  conspiracy  was 
properly  excluded  where  nothing  was  oflPered  to  connect  plaintiff  there- 
with.    Waugh  v.  Bridgeford,  334. 

18.  Value  of  corn-stalks:  competency.  One  who  testifies  that  he  knows 
the  value  of  corn-stalks  for  winter  pasture  in  his  neighborhood  does  not 
thereby  show  himself  competent  to  testily  to  the  value  of  such  stalks  on 
a  farm  nine  miles  distant.    Raridan  v.  Cent,  Iowa  R'g  Co.,  527. 

19.  Estoppel:  statements  in  pleading  withdrawn.  A  paity  is  bound 
by  the  statements  and  admissions  contained  in  the  pleadings  on  which 
he  tries  his  cause;  and  when  a  pleading  is  withdrawn,  it  may  bo  intro- 
duced in  evidence  against  the  pleader;  but  as  evidence  it  has  such  force 
and  effect  only  as  any  other  written  statement  of  facts  made  by  him;  and 
he  m»y  show  that  admissions  contained  in  it  were  made  inadvertently 
or  by  mistake.    Id. 

2\  False  IN  ONE  TRiNO,  false  in  all:  when  rule  not  applicable* 
The  rule  that  when  a  witness  has  knowingly  and  intentionally  testified 
falsely  in  one  point,  all  of  his  testimony  may  be  discredited,  does  not 
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apply  when  there  is  only  a  slight  discrepancy  between  his  testimony  and 
that  of  other  witnesses  in  some  unimportant  particulars,  disclosing  only 
a  little  difference  of  observation  or  memory,  or  both.  State  r,  McDevitt, 
549. 

21.  Legal  conclusion  is  not.  The  leg^al  conclusion  of  a  witness  is  not 
evidence  which  a  party  has  the  right  to  have  submitted  to  a  jury.  Miller 
V.  McCallen,  681. 

22.  In  criminal  cases.    See  Criminal  Law,  passim. 

23.  In  oases  op  contempt.    See  Injunction,  2-5. 

See  Advebsb  Possession;  Agency,  6;  Attachment,  1;  Chattel  Mort- 
gage, 4;  Cities  and  Towns,  3;  Contract,  2,7,9;  Corporations, 
4,  6;  County  Treasurer,  3;  Dowkr,  2,  3;  Easement;  Estoppel; 
Fraudulent  Conveyance.  2,  3 ;  Husband  and  Wife.  4,  5;  Insur- 
ance, 8;  Intoxicating  Liquors,  3,  5;  Lease.  2;  Libel  and  Slan- 
der, 3;  Malicious  Prosecution.  3,  5,  6,  7;  Nuisance,  2;  Promis- 
sory Note,  1,  3,  4;  Railroads,  24;  Statute  of  Frauds;  Tixb- 
obafhs  and  Telephones,  1. 

EXAMINATION  OF  WITNESSES. 

See  Practice  and  Procedure,  2. 

EXCEPTIONS. 

See  Bill  of  Exceptions 

EXECUTION. 

1.  Levy  on  standing  corn.  Where  a  sheriff  levied  an  execution  on  standing 

com  by  goinff  into  the  field  for  that  purpo<»e,  and  notifying?  persons  inter- 
ested that  he  had  made  the  levy,  held  t  hat  the  levy  was  good  as  ajjrainst  such 
persons,  and  that  it  was  not  necessary  to  keep  a  guard  over  the  field  in 
oixier  to  maintain  the  levy.    Barr  r.  Cannon,  20. 

2.  Exemption.    Implements  of  husbandry  are  not  exempt  from  execution 

for  the  purchase  money  thereof,  (Code,  §  3077,)  nor  is  a  yearling  heifei 
exempt  under  the  §  8072)  which  exempts  *'two  cows  and  a  calf." 
Mitchell  V.Joyce,  121. 

See  Homestead,  2. 

EXECUTOR. 

See  Estates  op  Decedents,  3,  4;  Pleading,  1. 

EXEMPLARY  DAMAGES. 

See  Trespass,  4. 

EXEMPTION. 

See  Execution,  2;  Husband  and  Wife,  2;  Pensions,  1. 

EXPERT  TESTIMONY. 

See  Evidence,  15;  Lease,  2. 

FALSE  REPRESENTATIONS. 

See  iNsunANCE,  3, 

FEDERAL  COURTS. 

See  Removal  of  Causes 
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.    FENCES. 
'See  Railboads, 34. 
FINDINGS  OF  FACT. 
1.  Eyidknob  to  buppobt.    See  Practice  in  Supreme  Court,  23. 

FINE. 

1.  Uhdbr  void  ordinancb:  recovery.    See  Cities  and  Towns,  9. 

See  Contempt,  4;  Criminal  Law,  26;  Intoxicating  Liquors,  6, 13. 

FORECLOSURE. 

See  Chattel  Mortgage,  7,  8,  9;  Mortgage,  3,  4, 5. 

FORFEITURE. 

See  Contract,  10. 

FORMER  ADJUDICATION. 

1.  Who  bound  by  and  what  determined.  A  judfirment  does  not  bind 
one  who  is  not  a  party  to  the  action;  and  a  judgment  of  dismissal,  which 
recites  that  it  was  entered  upon  a  settlement  between  the  parties,  with- 
out recitinff  the  terms  of  settlement,  binds  the  parties  only  as  to  matters 
determinea  by  the  settlement    Smith  v.  Swan,  412. 

See  Arbitbation  and  Award;  Criminal  Law,  25, 28;  Estoppel,  1. 

FRAUD. 

See  Conveyance,  1 ;  Corporations,  4;  Husband  and  Wife,  4, 5;  School 

DiSTBICTS  AND  DIRECTORS,  1;  TRUSTS,  2. 

FRAUDULENT  CONVEYANCE. 

1.  Knowledge  and  intent  of  purchaser.    Where  a  purchaser  of  prop- 

erty is  not  a  creditor  of  the  seller,  but  a  mere  volunteer,  and  the  selfer 
intends  by  the  sale  to  hinder,  delay  or  defraud  his  creditors,  it  not  nee- 
cessary,  in  order  to  invalidate  the  pale,  to  show  that  the  purchaser 
bought  with  a  likb  fraudulent  intent.  It  is  enough  if  it  be  shown  that 
the  purchaser  had  koowldedge  of  such  fact^  as  should  charge  him  with 
notice  of  the  fraudulent  intent  of  the  seller.    Lyons  v,  Hamilton,  47. 

2.  Evidence:  burden  of  pboof.    Where  pliiinliff  attached  defendant's 

title  to  real  estate  on  the  ground  that  she  held  it  in  trust  for  her  hus- 
band, for  the  purpose  of  defrauding  his  creditors,  it  was  incumbent  on 
plaintiff  to  establish  her  claim  by  a  preponderance  of  the  evidence;  and 
so,  where  she  relied  wholly  on  the  testimony  of  the  defendant  herself, 
she  could  not  recover  on  the  ground  that  a3fendant's  story,  aa  to  how 
she  paid  for  the  property  with  her  own  money,  was  bo  improbable  as  to 
be  unworthy  of  belief;  for,  if  her  testimony  should  be  disregarded, 
plaintiff  would  have  no  evidence  whatever,  in  a  case  where  she  had  Uie 
burden  of  proof.    Allen  v.  Wegstein,  598. 

8.  Evidence.  Although  the  grantor  in  this  case  was  insolvent  when  the 
deed  in  question  was  made,  and  may  have  entei-tained  a  secret  hope  of 
saving  something  which  would  be  beyond  the  reach  of  his  creditors,  yet, 
as  there  is  no  evidence  that  his  grantees  knew  of  his  insolvent  condition, 
and  as  the  price  which  they  paid  for  the  property  conveyed  was  not 
much  less  than  its  actual  market  value  at  the  time  of  the  conveyance, 
held  that  there  was  nothing  to  taint  the  transaction  with  a  suspicion 
that  it  was  done  with  the  intention  to  delay  or  defmud  the  creditors. 
Ot'wig  r.  Men'ill,  733. 
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GAMBLING. 

See  CoNTBACT,  3. 

GARNISHMENT. 

See  Attaohmbnt,  3;  Injunction,  10, 11. 

GIFT. 

See  Conveyance,  2;  Estates  op  Decedents,  1. 

GUARDIAN. 

1.  Power  to  compromise  suit  against  ward:  quitclaim  op  realty: 
notice  to  ward.  Under  §  2250  of  the  Code,  a  ^ardian  has  power, 
under  direction  of  the  court,  to  compromise  a  suit  against  his  ward 
involving  the  title  to  reid  estate;  and  in  doing  so  he  may  execute  a  valid 
quitclaim  deed  for  the  real  estate  in  litigation,  without  notifying  the 
ward  of  the  application  to  the  court  for  leave  to  do  bo,  as  is  required  in 
ordinary  cases  where  authority  is  sought  to  sell  the  real  estate  of  the 
ward.    Hagy  v,  Avery,  434. 

HEARSAY. 

See  Evidence,  2. 

HIGHWAY. 

1.  Dedication:  pacts  constituting.  The  road  iu  question  over  def**nd- 
ant's  land  had  been  used  by  the  public  for  many  years.  Seven  or  eight 
years  prior  to  the  beginning  of  this  action,"  defendant  agreed  with  his 
neighbors  that  if  they  would  aid  in  inclosing  his  land,  so  as  to  fence  the 
roaS  out,  he  would  permit  it  to  be  used  as  a  highway  as  long  as  it  should 
be  wanted.  The  neighbors  accepted  the  proposition,  and  performed  on 
their  part.  Held  that  these  facts  constituted  a  dedication  of  the  road, 
and  that  defendant  was  properly  restrained  from  obstructing  it.  Hugh 
V.  Haigh,  382. 

HOMESTEAD. 

1.  In  REAL  ESTATE  BELONOiNO  TO  PiRM.    One  partner  Can not,  as  against 

his  co-partner,  acquire  a  homestead  interest  in  real  estate  belonging  to 
the  partnei-ship,  whether  the  title  be  in  himself  or  in  the  firm.  Drakt 
t.  Moore,  66  Iowa,  58  followed,  in  principle.    Hoyi  v.  Hoyt,  174. 

2.  Execution  sale  op  with  other  land  without  flatting  :  effect. 

The  failure  of  the  owner  of  the  homestead  and  of  the  sheriff  to  select 
and  plat  it  does  not  render  an  execution  sale  of  it  void,  but  only  voidable. 
Newman  v,  Franklin,  244. 

8.  Abandonment:  intention  to  return:  burden  op  proof.  Where 
one  claims  a  homeatcad  in  land  which  he  has  ceased  to  occupy,  he  has 
the  burden,  as  against  intervening  claimants,  to  prove  an  intention  on 
his  part  to  return  and  occupy  it.    Id, 

4.  Mortgage:  PORECiiOsuRE:  sale:  abandonment:  innocent  pur- 
chaser. P.  mortgaged  land,  including  his  homestead.  The  mortgage 
was  foreclosed  and  the  land  sold  while  P.  yet  resided  upon  it;  but  be 
ceased  to  reside  upon  it  before  the  year  for  redemption  had  expired,  and 
when  the  sheriff's  deed  was  made  the  purchaser  at  once  took  possession 
thereunder,  and  he  afterwards  conveyed  it  to  defendant,  who,  in  the 
absence  of  any  contrary  showing,  must  be  presumed  to  be  a  purcha.«(  r 
for  value,  and  in  good  faith,  without  notice.  About  five  years  afti  r- 
wards  this  action  was  begun  by  P.'s  trustee  to  set  a«ide  the  foreclosurn 
sale,  because  the  homestead  had  not  first  been  selected  and  platted. 
Held  that,  as  to  the  defendant,  P.  must  be  deemed  to  have  abandoned 
whatever  rights  he  had  in  the  homestead  by  reason  of  the  i^lure  to 
select  and  plat  it.    Id. 
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5.  Execution  sale  of  land  including:  void  as  to  all.  The  sale  on 
execution  of  real  estate,  including  the  exempt  homestead,  without  set- 
ting apart  the  homestead,  is  void,  even  as  to  the  portion  subject  to  such 
gale;  and  a  failure  of  the  owner  to  object  to  the  sale  does  not  make  it 
valid.  See  opinion  for  cases  followed  and  difetinguished.  Visek  v, 
DooliUU,  602. 

See  Mortgage.  5. 

HOMICIDE. 

See  Criminal  Law,  15-20,  24. 

HUSBAND  AND  WIFE. 

1.  Family  expense:  note  by  husband:  wipe's  liability:  statute  op 

limitations.  Where  medical  services  were  rendered  to  the  family  and 
charged  to  the  husband,  who  afterwards  gave  his  note  for  the  same,  held 
that  the  wife  was  bound,  and  that  the  right  of  action  against  her  was 
not  birred  by  the  statute  so  long  as  it  subsisted  against  the  husband; 
followincr  Lawrence  t?.  Sinnamon,  24  Iowa,  80,  and  Davidson  v.  Bigqs^ 

61  Id.,  809.  And  the  rule  is  not  changed  by  §  2562  of  the  Code,;vhich 
provides  that  the  wife  may  be  sued  without  joining  her  husband.  Polhf 
V.  Walker,  60  Iowa,  86,  distoguished.  and  Frost  r.  Parker,  65  Id.,  17^, 
explained.     Waggoner  v.  Turner,  127. 

2.  Abandonment  BY  husband:  wipe's  control  op  exempt  property. 

Where  a  husband  abandons  his  wife,  leaving  in  her  hands  exempt  prop-  « 
erty,  such  property  is  exempt  in  her  hands  from  her  husband's  debts, 
(Code,  §  8078,)  and  she  may  dispose  of  the  same  in  such  a  way  as  in  her 
judgment  may  seem  best,  and  the  husban<rs  creditoi*s  cannot  complain. 
(Compare  Malnn  v,  Christoph,  54  Iowa,  562,  and  Rntcson  v.  Spongier, 

62  Id.,  59.)     Waugh  v,  DrHgeford,  334. 

3.  Purchase  by  wipe  op  husband's  paper.    Under  the  statute  of  Iowa, 

a  wife  may  hold  separate  property,  an  I  she  may  purchase  the  evidences 
oF  her  husband's  debts,  and  hold  them  in  her  own  right,  and  enforce 
them  against  his  property.     Knox  i\  Aloser,  o41. 

4.  Goods  POR  pamilyuse:  nusB.\ND's  property  in  wipe's  name:  evi- 

dence. Action  in  equity  to  subject  a  wife's  property  to  the  payment 
of  a  judgment  against  the  husbaml,  on  the  ground  that  a  portion  of  the 
debt  was  for  family  supplies,  and  to  snbjf'ct  a  judgment  in  favor -of  the 
wife  to  the  payment  of  the  husband's  debt-?,  on  the  Rround  that  the 
judgment  was  in  equity  the  property  of  the  husband;  but,  upon  consid- 
eration of  the  evidence  on  both  branches  of  the  case,  (see  opmion,)  held 
that  it  was  insufficient  to  establish  the  allegations  of  the  petition,  and 
the  judgment  rendered  by  the  court  balow  in  plamtiff  's  favor  is  reversed. 
Vandercook  r.  Gere,  467. 

5.  Covering  op  property  by  wipr:  evedence.    The  evidence  in  this 

case  considered,  (see  opinion.)  and  held  sutficient  to  sustain  a  verdict  to 
the  effect  that  the  defendant's  wife  was  indebted  to  him  for  goods  and 
money  received  without  consideration  and  in  fraud  of  creditors,  and  tbat 
she  should  be  charged  therewith  as  a  garnishee  in  a  suit  against  her  hus- 
band.   Enneking  v,  Scholtz,  473. 

6.  Abandonment  by  husband:  support  op  child  by  wipe:  recovery 

PROM  husband.  Where  a  husband  without  cause  abandons  his  wife 
and  child,  and  the  wife  alone  supports  the  child,  she  cannot  recover 
therefor  in  an  action  against  the  husband,  since,  under  the  statutes  of 
this  state,  (Code,  §  2214,)  the  support  of  children  is  charged  upon  their 
parents  jointly  and  severally.    Johnson  v,  Barnes,  641. 

7.  Ante-nuptial  contkactis  not  appectbd.  A  wife  cannot,  on  account  of 

the  marriage  relation,  set  aside  and  overthrow  the  valid  contracts  and 
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conveyances  made  by  her  liasband  before  marriaffe.  Patterson  v,  MUls^ 
755. 

See  DivoBCKj  Dower;  MoRTGAaE,  5,  6. 
IMBECILITY. 

See  CONVBTAKCB,  1. 

IMPRISONMENT. 
See  Contempt,  4;  Criminal  Law,  26;  IirroxiCATiifo  LiqnoBS,  13. 

INJUNCTION. 

1.  Indorsing  order  on  petition.    Section  3394  of  the  Code,  providing 

that  if  an  injunction  be  jfranted  in  vacation  the  judge  inuat  indorse  the 
order  upon  the  petition,  is  director}-  merely,  and  the  fact  that  the  judge 
in  these  cases  wrote  the  orders  on  a  separate  piece  of  paper  held  not  to 
vitiate  the  injunctions.    Jordan  v.  Circuit  Court,  177. 

2.  Co^i[TEMPT:  ETiDENCE.    In  proceedinps  for  contempt  in  violating  an 

injunction,  the  court  will  take  judicial  notice  of  its  own  order  in  grant- 
ing the  injunction.    Id. 

3.  Contempt:    filing  evidence.     Section  C497  of  the  Code,  providing 

that  evidence  in  proceedings  for  contempt  shall  be  reduced  to  writing 
and  filed,  does  not  apply  to  a  writ  of  iiy unction  introduced  in  evidence, 
where  the  alleged  contempt  is  the  violation  of  the  injunction.    Id. 

4.  Contempt:   evidence.     An  error  upon  the  evidence  in  an  iiy unction 

case  will  not  excuse  the  defendant  for  violating  the  injunction.    Id, 

6.  Contempt:  evidence.  The  sheriff's  return  showing  the  service  of  an 
injunction  is  sufficient  to  justify  the  court  in  finding  that  it  was  served, 
in  proceedings  for  contempt  in  its  violation.    Id, 

6.  Certiorari:  delay  in  tssufng  writs:  no  fault  of  plaintiffs. 

Where  a  petition  for  certiorari  and  injunction  was  filed  with  due  dili- 
gence, but  the  writs  tliereon  were  delaved  on  account  of  the  disqualifica- 
tion of  the  judge  to  take  cognizance  of  the  case,  held  that  plaintiffs  lost 
no  right  by  the  delay.    Bush  r.  Dubuque,  233. 

7.  Parties  dependant:  costs.    "Where  the  doing  of  certain  work  under 

the  direction  of  a  city  council  is  enjoined,  the  person  employed  to  do  the 
work  is  a  proper  party  defendant,  but  where  he  makes  no  defense  no 
costsshould  be  taxed  against  him.    Id. 

8.  Violation  before  final  hearing:  effect  on  action.    After  a  pre- 

liminary iiy  unction  has  been  granted  restraining  the  payment  of  money 
by  public  officers,  the  fact  that  the  payment  is  made  in  violation  of  the 
injunction,  before  the  final  hearing,  does  not  affect  the  rights  of  the 
plaintiff  on  such  hearing.    Carthan  v.  Lang,  384. 

9.  DrsoLUTiON  UPON  answer:  practice.    Where  the  answer  to  a  petition 

for  injunction  does  not  (alter  eliminating  allegations  which  are  mere  con- 
clusions of  law)  deny  the  allegations  of  the  ^tition,  but  sets  np  an 
affirmative  defense  by  way  of  avoidance,  the  injunction  will  not  be  dis- 
solved on  motion,  but  will  be  continued  to  the  hearing; — ^following  cases 
cited  in  opinion.    Hayes  v.  Billings,  387. 

10.  Restraining  proceedings  in  other  state  to  subject  exempt 
WAGES.  Where  a  judgment  creditor  and  debtor  were  both  residents  of 
this  state,  and  the  creditor  sought,  in  the  courts  of  another  state,  to  sub- 
ject to  the  payment  of  his  judgment  the  exempt  wages  of  the  debtor 
due  him  from  a  railroad  company  doing  business  in  both  states,  held 
that  the  courts  of  this  state  had  jurisdiction  to  restmin,  by  injunction. 
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the  creditor  from  so  proceedinjjr,— the  writ  in  such  case  running  asrainst 
a  citizen  within  the  court's  jurisdiction,  and  not  against  the  tribunal  of 
the  other  state.    Teager  v.  Landshf/,  725. 

11.  ;  VIOLATION  OF  INJUNOTTON:   DAHA0E8.    In  such  caso,  where 

the  creditor  violated  the  inj auction,  and  proceeded  to  appropriate  the 
exempt  wagres  under  the  laws  of  the  other  state,  held  that  tne  court, 
issuing  the  injunction  had  power,  in  the  same  proceeding,  to  render 
judgment  against  the  creditor,  in  favor  of  the  wronged  debtor,  for  the 
amount  of  wages  so  appropriated.    Id. 

See  Intoxicating  Liqu<)rs,  4, 6,  8,  9, 10, 13;  Nuisance,  3;  School  Dis- 
TuicTs  and  Directgus,  1;  Taxation,  1. 

INNOCENT  PURCHASER. 

See  Attachment,  2;  Dower,  4;  Homestead, 4;  Mortqaob,  7;  Pledge, 
1;  Promissory  Note,  2. 

INSTRUCTIONS. 

1.  Proper  subjects  op.    Matters  of  dispute  arising  upon  the  law  or  evi- 

dence are  not  issues  upon  which  the  court  ought  specifically  to  instruct 
the  jury.    State  v,  Nadalf  478. 

2.  Recovery  on  items  admitted.    Plaintiff  in  an  action  on  account, 

where  the  correctness  of  certain  items  is  admitted,  is  entitled  to  an  in- 
struction that  the  jury  should  find  for  him  for  the  amount  charged  on 
such  items.    Mitchell  v.  Joyces  121. 

3.  No  EVIDENCE  TO  8U8TATN.    An  instruction  which  assumes  as  a  material 

fact  in  the  case  a  statement  of  which  there  is  no  evidence  cannot  be 
sustained.    State  p.  Archer,  420. 

4.  Must  be  warranted  by  evidence.    It  is  error  to  submit  to  the  jury 

a  question  of  which  there  is  no  evidence.  Slate  r.  A/yer,  148;  State  r. 
AicDevitt,  549;  Johnson  t\  Miller,  562. 

5.  Not  relevant  to  issues.    An  instruction  not  relevant  to  the  issues, 

though  correct  as  an  a'jstract  propoiition  of  law,  bhould  not  be  given. 
Baylias  v,  Murray,  290. 

6.  Repetition  not  required.    It  is  not  prejudicial  error  to  refuse  to  give 

instructions  asked,  when  the  substance  of  them  is  embodied  in  other 
instructions  given  on  the  court's  own  motion.  State  r.  McDecitt,  549; 
Johnson  r.  Miller,  562. 

7.  Change  of  form  :  no  prejudice.    It  is  not  reversible  error  to  refuse  to 

give  instructions  in  the  form  asked  by  counsel,  when  the  substance 
thereof  is  given  in  a  different  form  on  the  court  *8  own  motion.  Bullard 
V,  Mulligan,  416. 

8.  Too  FAVORABLE  TO  APPELLANT.    An  instruction  which  is  too  favorable 

to  the  appellant  is  no  ground  of  complaint  on  his  part.    Id, 

See  Criminal  Law,  34;  Evidence,  4,  14;  New  Trial,  8;  Railroads, 
14, 19;  Trespass,  2. 

INSURANCE. 

1.  Against  wind:  occupancy  of  premises :  what  is  not.  The  policy 
sued  on  was  issued  upon  a  dwelling  house,  and  insured  it  against  losses 
by  wind  as  well  as  by  fire,  and  it  provided:  "This  company  shall  not  be 
liable  for  any  loss  or  damage  while  the  above  mentioned  premises  i-hall 
be  vacant  or  unoccupied."  The  loss  occurred  by  wind,  at  a  time  when 
no  one  lived  in  the  house,  though  some  articles  belonging  to  a  recent 
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tenant,  and  some  belonjo^npr  to  the  insured,  were  in  it  at  the  time  of  the 
accident,  and  the  /and  on  which  the  house  waa  situated,  and  which  was 
particularly  described  in  the  policy,  was  occupied  at  the  time.  Held 
that  the  word  **premi8ea"  in  the  policy  referred  to  the  house  and  not  to 
the  land,  and  tnat  the  house  was  vacant  within  the  meaning  of  the 
policy,  and  that,  the  contract  being  violated  in  that  regard,  no  recovery 
could  be  had  on  the  policy.    Sexton  v,  Hawkeye  Ins,  Co  ,  99. 

2.  Against  fire:  delay  in  bringing  acttion  on  policy:  waiver 
THROUGH  AGENT.  VVhere  defendant's  agent  was  authorized  to  settle 
plaintiff's  loss  for  a  certain  sum,  and  the  agent  reported  to  plaintiff  that 
he  was  authorized  to  settle  the  loss;  and  that  he  would  do  so,  but  failed 
to  state  the  amount  which  he  was  authorized  to  pay,  and  by  such  state- 
ments induced  plaintiff  to  forbear  bringing  his  action  within  the  six 
months  limited  in  the  policy,  held  that  the  company  had  waived  the 
limitation,  and  that  it  was  estopped  to  urge  it  to  defeat  an  action 
brought  after  the  expiration  of  the  six  months.  Bish  r.  Hawkeye  Ins, 
Co,,  184. 


3.     :    SOLE    OWNERSHIP    OF    PROPERTY:     FALSE  REPRESENTATIONS. 

Where  the  statements  made  in  the  application  for  fire  insurance  were 
by  the  terms  of  the  policv  made  wari-anties,  and  the  assured  therein 
stated  that  he  was  the  "sole  and  undi8put*»d  owner  of  the  land  and  the 
property  to  be  insured, "  whereas  he  owned  only  a  life  estate  in  the  realty, 
held  that  he  could  not  recover  for  a  los^  under  the  policy.  Garrer  v, 
Hawkeye  Ins,  Co.,  202. 

4.  — ; — :  PREMIUM  IN  gross:  CONTRACT  NOT  divisible.  Wh'^ro  the  pre- 

mium paid  for  a  policy  of  tire  insurance  is  a  gross  sum,  though  the 
amount  of  the  insurance  on  the  different  items  of  the  insurtfd  property 
is  fixed  in  the  policy,  h^ld  that  the  contract  is  not  divisible,  and  where 
it  is  vitiated  as  to  one  item  of  the  property  it  is  vitiated  as  to  all.    Id, 


b,   :   WAIVEROP  NOTICE  OF  LOSS!  AUTHORITY  OF  ADJUSTING  AGENT. 

An  agent  of  an  insurance  company,  who  has  full  authority  to  do  what- 
ever is  necessary  in  the  adjustment  of  a  loss,  has  authority  to  waive  a 
provision  in  the  policy  that  the  assured  shall  give  immediate  notice  ot 
the  loss  in  writing  to  the  company,  notwithstanding  the  policv  provides 
that  the  company  shall  not  be  bound  by  tho  acts  or  declarations  of  its 
agents  not  contained  in  the  policy.    Stectns  v.  Citizens  Ins.  Co.y  60S. 

6.   :    PROVISION    AGAINST  OTHER    INSURANCE:    NOT    VIOLATED    BY 

EXISTENCE  OF  VOID  POLICY.  The  poUcy  in  question  providxl:  **This 
policy  shall  become  void  ♦  •  »  it  the  assured  have,  or  shall 
hereafter  obtain,  any  other  policy  or  agreement  for  insurance,  whether 
valid  or  not,  on  the  property  above  m?ntioned.  or  any  part  thereof." 
Held  that  the  provibion  was  not  violated  by  the  existence,  at  the  time 
the  policy  in  question  was  issued,  of  another  policy,  which  had  not  y«'t 
expired  as  to  the  time  therein  named,  but  which  had  become  absolutely 
void  by  its  terms,  on  account  of  the  violation  of  its  provisions  by  the 
assured.    Id, 


ACTION  ON   POLICY   BY    ASSURED:    INTERVENTION  OF    BENEFI- 


CIARY: LIMITATION  OP  TIME  IN  POLICY.  The  poHcy  in  suit  was  made 
to  plaintiff,  and  provided  that  the  loss,  if  any,  on  certain  of  the  insured 
property,  should  be  paid  to  L.,  as  his  interest  might  appear.  It  also 
provided  that  no  action  on  the  policy  should  be  commenced  more  than 
twelve  months  after  the  loss.  Plaintiff  brought  his  action  within  the 
twelve  months  to  recover  for  the  whole  loss,  but  after  the  expiration  of 
the  twelve  months  L.  intervened  and  claimed  judgment  as  a:rainst  both 
parties  for  his  interest  in  the  proceeds  of  the  policv.  Hell  that,  as 
plaintiff  was  entitled  to  maintain  an  action  for  the  entire  procee  is,  under 
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§  2544  of  the  Code  the  action  was  brouf^ht  in  time,  and  that  it  conld 
not  be  defeated  as  to  such  portion  of  the  proceeds  as  the  intervener 
showed  himself  entitled  to,  on  the  ground  that  he  did  not  intervene 
within  the  twelve  months.    Id, 

8.  Against  tornado:  evidence  as  to  nature  op  storm.  Action  on 
a  policy  insuring  a^fainst  dama^^e  by  tomaioes.  Held  that  for  the  pur- 
pose of  determinincr  whether  the  storm  which  caused  plaintiff's  loss  was 
in  fact  a  tornado,  it  was  competent  topiove  the  etfects  of  the  storm 
upon  other  property  in  the  neighborhood.  See  opinion  for  application 
of  the  rule.    Poggensee  v.  Mat,  fire,  etc..  Ins.  Co,,  157. 

See  Evidence,  8. 

INTEREST. 

See  Taxes,  4. 

INTERVENTION. 

See  Insubancb,  7;  School  Districts  and  Directors,  8. 

INTOXICATING  LIQUORS. 

1.  Seizure  and  condemnation:    claim  for  possession  bt  railroad 

COMPANY.  Certain  intoxicating  liquors  were  shipped  by  the  Seipp 
Brewing  Co.,  of  EIroy,  Wis.,  by  rail  to  Bigelow,  Minn.  The  way-bill, 
under  the  heading  *'  Consignee,  Marks  and  Destination,"  read  as  fol- 
lows: **  The  Seip  Sinewing  Co.  Notify  McEvoy  &  Met  larity,  Bignlow, 
Minn.'*  The  liquors  were  delivered  to  defendants  at  Bigelow,  where 
thev  kept  a  saloon;  but  they  also  kept  a  saloon  at  the  neighboring  town 
of  Sibley,  Iowa,  to  which  the  liquors  were  conveyed  by  the  defpndants. 
and  where  they  were  seized  and  condemned  to  dt-strnction  under  the  laws 
of  Iowa.  The  Seipp  Brewing  Co.  drew  upon  defendants  at  Sibley,  Iowa, 
for  the  price  of  the  liquors,  but  defendants  refused  to  pay  the  draft. 
The  bill  of  lading  was  attached  to  the  draft,  but  was  not  in  evidence, 
nor  was  it  shown  who  appeared  by  the  bill  of  lading  to  be  the  consignee 
of  the  liquors.  It  was  shown,  however,  that  the  same  company  had  made 
prior  like  consignments,  which  had  been  in  like  manner  delivered  to 
defendants,  and  that  drafts  to  cover  the  same  had  beensent  to  Sibley  for 
collection,  and  had  been  paid  by  defendants.  The  railroad  company 
appeared  in  the  proceeding  against  the  liquor,  and  claimed  possession 
thereof,  on  the  ground  that  the  Seipp  Brewing  Co.  was  the  consignee, 
and  that  the  delivery  to  defendants  at  Bigelow  was  a  mistake,  and  that 
their  possession  was  wrongful;  and  that,  as  the  mil  road  company  had 
not  violated  the  law  by  transporting  the  liquors  into  Iowa,  they  should 
be  restored  to  it  for  delivery  t>  the  proper  consignee  in  Minne- 
sota. Held  that  this  claim  could  not  be  maintained,  and  that  the 
liquors  were  properly  condemned.  For  a  more  detiiled  statement  of  the 
facts,  see  opinion.    State  r.  J^cEvoy^  63. 

2.  Wrongful  sale:  death  op  husband:  contributory  acts  of  wife: 

QUESTION  FOR  JURY.  In  an  a  ?tion  for  dama.?es  ag.iinst  one  who  wrong- 
fully sold  liquors  to  plaintiff's  husb.iud,  which  resulted  in  his  intoxica- 
tion and  death,  wherein  it  was  shown  that  plaintiff  was  accustomed  to 
let  her  husband  have  portions  of  his  wages  previously  d^jposited  with 
her,  when  she  had  reason  to  believe  that  he  would  purchase  liquors 
with  the  monejr  and  become  intoxicated,  held  that  it  was  properly  left  to  the 
jury  to  determine  from  all  the  circum^anoes,  as  shown  by  the  evidence, 
whether  plaintiff  thus  voluntarih/  contributed  to  the  injury;  with  an 
instruction  that,  if  she  did,  she  could  not  roc  wer.  (Compare  Engleken 
V,  nilgety  43  Iowa,  56:J.)    Huff  v,  AuUman,  71. 

3.  : :  D\MAGEs:  evidence  of  habitual  drunkenness.    In 

such  action,  evidence  that  plaintiff's  husband  had  been  an  habitual 

Vol.  LXIX— 51 
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drankard  for  twenty  years  before  his  death,  held  incompetent  to  reduce 
the  measure  of  damages;  (Compare  Woolheather  v.  Hiaeli/,  3S  low«i, 
486;)  hut  evidence  of  his  habitual  drunkenness  was  properly  admitte  I 
on  plaintiff  s  behalf  for  the  purpose  of  showing  that  the  sale  of  beer  to 
him  was  unlawful.    (See  Myers  r.  Conway^  65  Iowa,  166.)    Id. 

4.  Unlawful  sale:   permission  of  owner  of  building:  injunction. 

Where  it  is  alleged,  and  admitted  by  demurrer,  that  the  unlawful  sale 
of  liquors  is  conducted  in  a  building  with  the  owner's  petmi«sion,  this 
is  equivalent  to  saying  that  it  is  don«  with  his  knowledge  and  consent, 
and  a  temporary  injunction  should  issue  to  restrain  him  from  further 
permitting  the  use  or  his  building  for  such  a  purpose;  but  at  that  <>tage 
of  the  proceeding  a  temporary  injunction  against  ihe  premises  would  be 
without  authori§r  of  law.    Gray  v,  StieneSy  124. 

5.  Unlawful  sale:  evidence:  purchaser  not  excused  from  tksti- 

FYiNO.  Where  the  sale  of  intoxicating  liquors  is  a  crime  under  the 
prohibitory  law,  the  purchaser  is  not  a  participant  in  the  crime,  and  he 
cannot  excuse  himself  from  testifying  as  to  such  purchases  made  by  him, 
on  the  ground  that  his  testimony  would  tend  to  crimmate  himself. 
Wakeman  v.  Chambers^  169. 

6.  Injunction:  contempt:  fine:  constitutionality.  The  statute  which 

provides  a  fine  of  $500  for  the  disobedience  of  an  injunction  against 
the  unlawful  sale  of  intoxicationg  liquors  is  not  unconstitutional.  Jbr- 
dan  V.  Circuit  Court,  177. 

7.  Unlawful  giving:  instruction.    In  a  prosecution  for  the  violation 

of  the  prohibitory  liquor  law,  the  court  mstructed  as  follows:  "The 
statute  expressly  requires  courts  and  jurors  to  construe  its  provisions 
so  as  to  prevent  evasion,  and  so  as  to  cover  the  act  of  giving  as  well  as 
selhng.^'  Held  correct,  wheraa  witness  testified  that  he  drank  beer  at 
defendant's  saloon  and  did  not  pay  for  it,  and,  while  he  supposed  a  com- 
panion paid  for  it,  he  was  not  positive.    State  v.  Beinhartz,  224. 

8.  Injunction:  contempt:  title  of  cause.    Where  the  selling  of  intox- 

icating liquors  has  been  enjoined,  proceedings  for  contempt  in  disobey- 
ing the  injunction  may  be  entitled  the  same  as  the  action  in  which  the 
injunction  was  issued.    Manderscheid  r.  District  Court,  240. 

9.  :  :  RULE  to  show  cause.    In  such  case,  where  defendants 

appeared  and  attempted  to  show  cau^e  why  they  should  not  be  pun- 
ished, held  that  they  waived  any  in*egularity  in  the  rule  to  show  cause. 
Id, 

10.  :  ' :  right  to  jury  trial.    The  fact  that  in  such  case  the 

act  constituting  the  contempt  was  also  a  crime  under  the  statute,  did 
not  entitle  the  defendants  to  a  jury  trial.    Id, 

11.  Nuisance:  abatement:  compensation:  constitution  of  united 
states.  Evtr  since  the  year  ls8o,  in  this  state,  the  building  or  place 
where  prohibited  liquors  l.ave  been  kept  or  sold  has  been  declared  a  nui- 
sance, and  provision  has  b  vn  made  by  statute  for  its  abatement.  Chap- 
ter 143  of  the  Laws  of  1884,  in  providing  that  such  nuisance  may  be 
eiyoined,  merely  provides  an  additional  remedy  for  the  enforcement  of 
the  law;  and  before  a  defendant  in  such  an  action  can  claim  that  he  is 
about  to  be  deprived  of  his  property  without  compensation,  in  violation 
of  the  constitution  of  the  United  States,  he  must  show  that  foich  prop- 
erty was  owned  by  him,  or  those  under  whom  he  claims,  and  that  it  was 
used  for  (he  $ale  of  intoxicating  liquors,  prior  to  the  enactment  of  th«» 
statute  of  18o5.    McLaue  v.  I^icht,  401. 

12.  Right  op  state  to  prohibit.  In  the  argument  of  the  second  point, 
in  this  ca.<p,  it  in  said  that  the  state  and  federal  courts  have  uniformly 
affirm«  d  that  the  state  ha"?  the  right  and  power  to  prohibit  the  fale  of 
intuxicatiug  liquors  as  a  beverage.    Id, 
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1*).  Injunction:  contempt:  fine:  imprisonment:  release  on  sched- 
ule OP  piiopEiiTY.  Where  one  has  been  fined  for  violating  an  injunc- 
tion issued  under  the  prohibitory  liquor  law,  he  may.  upon  default  in 
payinsr  the  fine,  b3  imprisoned,  under  the  general  provision  of  §  4509  of 
the  Code;  and,  under  55  12,  chap.  143,  Lawd  of  18S4,  such  person  cannot 
avail  himself  of  the  benefits  of  §  461 1  of  the  Code,  which  permits  a  poor 
person,  after  been  imprisoned  thirty  days  for  fculure  to  pay  a  fine  m  a 
criminal  case,  to  be  released  upon  givinsr  bis  note  for  the  amount  of  the 
fine,  together  with  a  written  schedule  of  his  property.  Hanks  v.  Work- 
man, buO. 

See  Criminal  Ljlw,  2->,  26:  Libel  and  Slander,  1. 
JUDGMENT. 

1.  On  notice  by  publication  against  non-resident:  what  neces- 

sary TO  VAi-iDiTY.  Where  an  original  notice  to  a  non-resident  defend- 
ant is  given  by  publication  according  to  law,  a  judgment  thereon  will 
be  valid,  if  the  defendant  is  in  ^t  a  non-resident,  and  the  action  relates 
to  some  of  the  interests  enumerated  in  sub-division  6  of  §  2618  of  the 
Code,  and  the  record  shows  the  publication  of  the  notice.  It  is  not  nec- 
essary that  the  fact  of  non-residence  be  proved,  nor  that  the  record  show 
the  determination  of  such  fact.  (Compare  Sewcomh  v,  Dewey,  27  Iowa, 
!^1.)  Decisions  under  former  statutes  distinguished.  Sweeley  r.  Van 
Steenhtirg,  696. 

2.  Limited  by  prayer  for  relief.    Relief  which  is  not  specially  prayed 

for,  or  IS  not  within  the  contemplation  of  a  general  prayer,  cannot  be 
granted  by  a  decree.    Johnson  v.  Mantz,  710. 

3.  Amount  due   not   determined.    A  judgment  for  the  recovenr  of 

monejr  upon  the  report  of  a  referee  cannot  be  sustain^^d  where  the  referee 
has  failed  to  find  the  amount  of  the  debt  for  which  it  is  rendered.    Id. 

4.  Default:  what  admitted  by.  A  default  admits  only  the  matters  well 

pleaded,  and  entitles  plaintiff  to  recover  thereon  only  such  relief  as  is 
demanded  in  the  petition.    Id, 

5.  Non-obstante.    See  Practice  and  Procedure,  6,  8. 

6.  On  wrongful  change  of  venue.    See  Practice  in  Supreme  Court,  39. 

7.  Excessive  damages.    See  Practice  in  Supreme  Court,  43,  44,  45. 

8.  Lien  on  land  inherited.    See  Wills,  1. 

See  Criminal  Law,  26:  Former  adjudication;  Mortgage,  passim; 
Partnership,  2;  Ueplbvin,  1. 

JUDICIAL  SALE. 

1.  On  judgment  in  suit  brought  by  unaxtthorized   agent.    See 

Agency,  5. 

2.  Action  to  set  aside.    See  Jurisdiction,  1. 

See  Homestead,  2,  4,  5. 
JURISDICTION. 

1.  Action  to  set  aside  execution  sale.    The  district  court  has  juris- 

diction of  an  action  to  set  aside  an  execution  sale  of  exempt  property, 
though  the  execution  issued  from  the  circuit  court  upon  a  transcript  of  a 
judgment  rendered  by  a  justice  of  the  peace.     Visek  v,  DooliUle,  602. 

2.  Op  supreme  court.    See  Appeal  to  Supreme  Court,  passim. 
'>.  OFt^iRCUiT  court.    See  Practice  in  Supreme  Court,  27. 

4.  Op  appeals  from  justices.    See  Venue,  2. 
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See  Criminal  Law,  31;  Equity,  1;  Injunction,  10,  11;  Justices  and 
THBiB  Courts,  1;  Bemoval  op  Causes,  1;  Statute  op  Limita- 
tions, 3. 

JURORS  AND  JURY. 

See  Practice  and  Procedure,  1,  3.  4,  5,  7,  8;  Railroads,  31. 

JURY  TRIAL. 

See  Constitutional  Law,  3;  Intoxicating  Liquors,  10;  Practice  and 

Procedure,  6. 

JUSTICES  AND  THEIR  COURTS. 

1.  Jurisdiction:  suits  against  telephone  companies.  Telephone 
companies,  for  the  purposes  contemplated  by  §  2582  of  the  Code,  are  to 
be  considered  as  telegraph  companies;  (compare  Telephone  Co,  v.  Board  of 
Equalization^  67  Iowa,  250;)  and  under  that  section  justices  of  the 
peace  may  entertain  suits  against  such  companies  in  any  county  through 
which  their  lines  pass  or  are  operated,  where  the  amount  in  controversy 
is  within  their  jurisdiction.  Ihe  reasoning  in  Hunt  v.  Farmers  Ins. 
Co.,  67  Iowa,  742,  followed.    Franklin  v.  N.  W.  Tel.  Co.,  97. 

LANDLORD  AND  TENANT. 

See  Attachment,  8. 

LARCENY. 

See  Criminal  Law,  21,  22. 

LAW  AND  FACT. 

See  Intoxioatino  Liquors,  2;  Malicious  Prosecution,  1. 

LAWS. 

See  Statutes;  Legislation:  Statutes  Cited,  Construed,  etc. 

LEASE. 

1.  Op  COAL  land:  breach  bt  lessor:  measure  of  damages:  specula- 
tive profits.  Defendant,  for  an  executed  consideration,  had  agreed 
to  lease  to  plaintiff  certain  coal  lands  for  twenty  years,  but  he  refused  to 
execute  the  lease.  Held  that  plaintiff  was  entitled  to  recover  the  value 
of  the  privilege  or  right  he  held  under  the  contract  with  defendant, 
which  should  be  determined  in  view  of  the  quantity  of  coal  or  thickness 
of  veins,  its  depth  below  the  surface,  the  amount  of  royalty  to  be  paid, 
and  all  other  matters  tending  to  show  the  value  of  plaintiffs  right  to 
mine  under  the  contract;  but  in  the  application  of  the  rule  there  must 
not  be  a  speculative  estimate  of  profits,  reached  by  the  exercise  of  the 
imagination  rather  than  by  reasoning  based  upon  facts.  Chambers  v. 
Brown,  213.  , 

2. :  :  :  expert  testimony.    In  such  case  the  opinions 

of  experienced  operators  of  coal  mines  were  admissible  to  prove  the 
value  of  plaintiff  8  right.    Id. 

8.  Mining  lease:  breach  of:  damages.  Defendant,  as  the  lessee  of 
coal  land,  agreed  to  commence  work  as  soon  as  practicable,  and  to  mine 
coal  from  plaintiff's  land  by  June  1,  1885,  providinjf  there  was  found  a 
workable  vein  of  good,  merchantable  coal,  and,  in  that  case,  to  pay 
plaintiff  a  certain  monthly  royalty  agreed  upon.  No  coal  was  in  tact 
found  upon  the  land  by  any  one,  and  defendant  never  made  an  effort  to 
find  any;  and  whether  there  was  any  coal,  or  a  workable  vein  of.  coal, 
upon  the  land,  though  alleged  in  the  petition  to  recover  for  a  breach  of 
the  contract,  was,  in  the  nature  of  the  case,  a  mere  matter  of  conjecture. 
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Held  that,  since  no  coal  had  been  found,  there  could  be  no  recovery  on 
acconnt  of  defendant's  failure  to  mine  and  pay  royalty;  and  that  for 
the  ^iure  to  prospect  for  coal,  the  existence  of  which  was  unknown, 
nothing  more  than  nominal  damages  could  be  recovered.  Carl  v.  Gran- 
ger Coal  Co.,  519. 

LEGISLATION. 

See  CoNBTiTUTiONAL  Law,  1;  Taxes,  5. 

LESSOR  AND  LESSEE. 
See  Railroads,  27. 

LEVY. 
See  Attachent,  1,  2,  5;  Execution,  1. 

LIBEL  AND  SLANDER. 

1.  Slander:  charging  the  purchase  op  liquors.    To  falsely  charpe 

one  with  the  purchase  of  liquors  from  one  who  commits  a  crime  by  sell- 
ing them  is  not  actionable  per  se,  as  the  words  do  not  charge  the  com- 
mission of  a  crime,— the  purchaser  not  being  particeps  criminia  with 
the  seller  in  sudi  a  case,  ivakeman  v.  Chambers,  anUy  169,  followed. 
Sterling  v.  Jugenheimer,  210. 

2.  :   repetitfon:    statute  op  limitations:    pleading.    Every 

utterance  of  slanderous  words  is  a  distinct  cause  of  action,  and  if  recovery 
is  sought  for  the  repetition  of  a  slander,  the  repetition  must  be  declared 
upon  us  a  separate  cause  of  action.  Consequently,  where  the  petition 
charged  the  speaking  of  slanderous  words,  more  than  two  years  prior  to 
the  beginning  of  the  action,  the  action  was  baiTed  by  the  statute  of  lim- 
itations, (Code,  §  2529,)  notwithstanding  plaintiff  further  charged  the 
repetition  of  the  language  on  many  occasions  up  to  the  time  of  the  filing 
of  the  petition.    Jean  v.  Ifennessg,  873. 

3.  :   repetitions:   pleading:    evidence.     Under  a  single  count 

for  slander,  the  plaintiff  may  show  repetitions  of  the  slander,  not  for 
the  purpose  of  sustaining?  the  action,  but  for  the  purpose  of  showing 
malice  in  the  speaking  of  the  words  declared  on.  and  thereby  aggravat- 
ing the  damages;  (see  cases  cited;)  but  evidence  of  such  repetitions 
would  probably  be  admissible  without  pleading.    Id. 

4.  Libel:  pleading:  demurrer:  statute  op  limitations.     A  petition 

alleging  the  writing  of  a  libelous  letter  **on  or  about  1882,'*  A«W  bad  on 
demurrer  on  the  ground  of  the  statute  of  limitations,  where  the  action 
was  not  begun  until  May,  1885.    Id, 

LIENS. 
See  Prioity  op  Liens;  Taxes,  3;  Wills,  1. 

LIMITATION  OF  ACTIONS. 

See  Statute  op  Limitations. 

MAIMING. 

See  Criminal  Law,  23. 

MALICIOUS  PROSECUTION. 

1.  Probable  cause:  question  op  law  or  pact:  illustration.  In  an 
action  for  malicious  prosecution,  the  question  whether  there  was  prob- 
able cause  for  the  prosecution  is  a  mixed  question  of  law  and  fact.  If 
•there  are  no  facts  in  dispute,  the  question  is  for  the  court;  but,  if  there 
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is  a  controversy  as  to  the  facts,  it  should  be  submitted  to  the  jury. 
(Center  v.  Spring^  2  Iowa,  393.)  And  so,  where  the  alleged  malicious 
prosecution  was  oased  on  a  chai^  of  larceny,  and  the  prosecutors  knew 
(1)  that  the  property  had  been  stolen  by  some  person;  (2)  that  by  the 
admission  of  the  person  char^red  he  had  stolen  the  property  in  his  pos- 
session soon  after  the  larceny;  and  (3)  that  he  claimed  to  have  acquind 
possession  of  it  by  purchase  from  one  S.,  held  that  the  first  two  tacts, 
standing  alone,  would,  as  matter  of  law,  have  afforded  probable  cause 
for  instituting  the  prosecution;  but  that,  when  the  three  facts  are  con- 
sidered together,  the  question  whether  there  was  probable  cause 
depended  on  whether  the  facts  and  circumstances,  as  they  were  known 
and  understood  hj  the  prosecutors,  would  have  wan*antea  an  ordinarly 
prudent  and  cautious  man  in  believing  that  the  story  of  the  person 
prosecuted,  as  to  how  he  acquired  the  possession  of  the  property,  was 
false;— and  that  that  was  a  question  for  the  jury.  Johnson  v.  Miller, 
562. 

2.  By  voluntary  association:  liabiltty  op  members:  malicb.  Where 

a  voluntary  and  unincorporated  association  for  the  prosecution  of  thieves 
caused  a  person  to  be  prosecuted  for  larceny,  held  that  only  such  mem- 
bers thereof  as  participated  in  the  transaction  or  aided  it  with  malicious 
motives  could  be  held  liable  for  malicious  prosecution.    Id, 

3.  Language  used  by  depej^dant:  interpretation  by  witness.    A 

witness  in  an  action  for  malicious  pro>ecution  testified  that  one  of  the 
defendants  said:  **If  we  had  our  way,  we  would  make  short  work  of 
him,  (plaintiff,)  as  they  did  of  K."  It  was  understood  that  R.  had  been 
hangea  in  a  grove.  Held  that  it  was  error  to  allow  the  witness  to  state 
what  he  supposed  the  defendant  meant  by  the  language, — that  being  a 
question  for  the  jury  to  determine  from  the  facts.    Id. 

4.  Probable  cause:  advice  op  counsel.    One  who  seeks  the  advice  of 

counsel  about  the  commencement  of  a  criminal  prosecution  must,  in 
order  that  he  may  be  protected  from  liability,  on  the  ground  of  such 
advice,  in  an  action  for  mnlicious  prosecution,  make  known  to  counsel  a 
full  and  fair  statement  of  all  the  material  facts  known  to  him.  If  he 
has  reasonable  ground  to  believe  that  facts  exist  which  would  t^nd  to 
exculpate  the  accused,  he  must  either  make  further  inquiry  in  relation 
to  such  facts,  and  communicate  the  information  obtained  to  connsel,  or 
else  inform  counsel  of  his  belief  of  their  existence,  in  order  that  counsel 
may  investigate,  and  take  the  information  gained  into  account  in  form- 
ing an  opinion.  But  he  is  not  required  to  do  more  than  (his;  and  an 
instruction  herein,  that  defendants  were  bound  to  submit  to  counsel  all 
facts  "  which  they  could  have  ascertained  by  reisonable  dilijrence,*'  held 
erroneous,  notwithstanding  1  Hillard,  Torts,  506,  and  4  Wait's  Ac.  and 
Def.,  235,  to  the  contrary.    Id, 

5.  FOR'BALE  OP  mortgaged  CHATTELS:   EVIDENCE  OP  MORTGAGEE'S  CON- 

SENT. In  an  action  by  a  mortgagor  of  chattels  ag.iinst  the  mortgagee, 
for  maliciously  prosecuting  him  for  larceny  in  dispo.nng  of  the  mortgaged 
property,  parol  evidence  was  properly  admitted  to  show  that,  while  the 
mortgaqe  was  being  drawn ^  the  mortgage  ^  consented  that  the  mort- 
gagor might  sell  the  chattels  (hogs)  whenever  they  were  fit  for  market. 
The  rule  against  admitting  evidence  of  a  contemporaneous  parol  agree- 
ment to  vary  the  terms  of  a  written  contract  does  not  apply  in  such  a 
case.  ( Walker  r.  Camp,  63  Iowa,  627,  distinguished.)  Walker  v.  Camp, 
741. 

6.  :  EVIDENCE:    CONSENT   OP   MORTGAGEE:    INTENT    TO  MISAPPLY 

PROCEEDS.  In  such  a  cise,  where  the  evidence  tended  to  show  that  the 
sale  had  been  made  with  the  mortgagee's  consent,  held  that  evidence 
tendinur  to  show  that  the  mortgagor,  when  he  m  ide  the  sale,  intended  to 
appropriate  the  proceeds  to  his  own  use,  and  not  to  apjdy  the  money  on 
the  mortgage  debt,  was  not  admissible.     Id. 
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7.  — ■ — :  :  CONDITION.    In  such  case,  where  me  mortfjfagee  gave 

his  consent  to  the  sale  of  the  hogs  by  the  mortgagor  wbeneyer  they  should 
be  fit  to  market,  with  the  remark  that  the  mortgagor  would  have  young 
hojgs  coming  on  all  the  time  to  take  the  place  of  those  sold,  held  that 
this  remark  was  not  the  expression  of  a  condition  limiting  the  right  to 
sell,  and  that  it  was  immaterial  whether  the  mortgagor  did  or  did  not 
have  young  hoga  coming  on  at  the  time  when  he  sold  the  mortgaged 
ones.    Id, 

8.  Malice:  advice  of  counsel:  iNSXRUCTroN.    Where  in  such  case  the 

defendant  introduced  evidence  showing  that  he  had  consulted  counsel 
about  the  matter  before  he  made  complaint  before  tbe  grand  jury,  though 
it  was  not  made  to  appear  what  advice  his  counsel  gave  him,  held  that 
the  court  was  justified  in  instructing  tbe  jury  as  to  the  bearing  of  the 
advise  of  counsel,  if  taken,  upon  the  question  of  malice.    Id, 

MANDAMUS. 

See  School  Districts  and  Directobsj  6. 

MARRIAGE. 

See  Criminal  Law,  5, 8-12. 

MARRIED  WOMEN. 

See  Husband  and  Wipe. 

MASTER  AND  SERVANT. 

1.  Neoliobnce  op  fellow  servant:  liability  of  master.  The  proxi- 
mate cause  of  the  injury  of  which  plaintiff  complains  was  the  falling  of 
a  derrick  on  account  of  the  neglect  of  a  fellow  servant  to  fasten  a  guy 
rope.  Held  that  plaintiff  could  not  recover  of  the  master,  who  had 
cautioned  the  men  never  to  let  go  a  guy  line,  after  untying  it,  until  it 
had  been  tied  again.    Neilson  v,  Gilbert,  691. 

See  Railhoads,  4-1^,  passim, 

MEASURE  OF  DAMAGES. 

See  Lease,  1,  3;  Railroads,  33;  School  Fund,  3:  Trespass,  3,  4. 

MECHANIC'S  LIEN. 

1.  Voluntary  improvements  on  anothkr*s  land:  estoppel.    J.  was 

the  agent  of  defendant's  testate  for  the  sale  of  his  lands  in  Iowa,  and 
he  put  G.  in  possession  of  certain  land,  with  the  understanding  that  the 
lana  was  to  be  sold  to  him  and  a  titlo  procured  for  him.  Plaintiff,  undpr 
contract  with  G.,  erected  certain  buildmifs  on  the  land,  and  filed  a  state- 
ment for  a  mechanic's  lien,  showing  that  the  contract  for  the  improve- 
ments was  made  with  G.,  and  that  the  materials  were  fiirnished  under 
the  contract.  But  no  purchase  was  ever  made  by  G.,  and  the  prenjise** 
reverted  to  defendant's  testate.  Held  that  the  lien  could  not  be  enforced 
against  tbe  premises,  because  there  was  no  contract  with  tbe  owner  of 
them;  and  that  the  subsequent  use  and  enjoyment  of  the  improved 
premises  by  defendant's  testate  did  not  estop  him  from  denying  that  the 
contract  was  made  with  him.     Wilkins  p,  Litchfield,  465. 

2.  On  church:  sub- contractor:  form  of  statement:  notice  to  and 

payment  by  trustees.  Plaintiffs,  as  sub-contractors,  filed  a  state- 
ment for  a  mechanic's  lien  for  work  and  materials  done  and  furnished 
in  building  a  church,  which  statement  did  not  show  when  the  several 
items  were  done  or  furnished,  but  showed  thnt  ^be  contract  was  entered 
into  November  15,  18^4,  and  that  the  last  work  was  done  and  materials 
furnished  June  6,  18n>.  Notice  of  the  claim  for  a  lien  was  not  served 
until  July  1,  1SS5,  but  June  *J,  1885,  the  church  was  owing  the  prinjipal 
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contractors  more  than  enough  to  pay  plaintiffs'  claim,  and  one  of  the 
*  trustees  knew  the  la«t  of  Ma^  that  plaintiffs  were  workinar  on  the  church. 
June  9,  18S5,  the  trustees  paid  out  to  other  sub-contractors,  who  might 
have  established  liens,  but  did  not,  all  of  the  contract  price  yet  remain- 
ing in  their  hands.    Held — 

(1)  That,  as  aj^ainat  the  church,  the  statement  for  the  lien  was  suffi- 
ciently definite. 

(2)  That  the  church  waa  charged  with  such  actual  notice  of  plaintiffs' 
claim  as  to  oblige  it  to  withhold  from  the  principal  contractors  suf- 
ficient money  to  pay  it.  (Gilchrist  v.  Anderson ,  59  Iowa,  274;  Fay 
t?.  OWso/i,  60  Id.,  1156.) 

(3)  That  it  was  not  justified  in  paying  the  money  to  other  sub-con- 
tractors, even  though  it  was  done  according  to  a  previous  under- 
standing with  them;  but  it  should  have  waited  until  all  liens  were 
filed,  and  then  paid  them  in  the  order  of  their  priority.  Othmer  v, 
Clifton,  q56. 

3.  Excessive  allowance:  evidence.  The  evidence  in  this  case  consid- 
ered and  held  to  sustain  the  finding  of  the  court  below  as  to  the  amount 
due  the  plaintiffs.    Hill  v,  Childs,  763. 

MERGER. 

See  Mortgage,  9,  15. 

MINES  AND  MINING. 

See  Lease,  1,  2,  3. 

MISTAKE. 

1.  Op  city  engineer:  liability  op  city.    See  Cities  and  Towns,  10. 

See  Negligence,  3, 

MORTGAGE. 

1.  Discharge  op  record:    intervening  judgment  lien:   revival  op 

mortgage  to  defeat  judgment.  Plaintiff's  son  executed  a  note  and 
mortgage,  and  afterwards  conveyed  the  promises  to  the  moi-tgagee,  who 
conveyed  them  to  the  plaintiff,  and  the  plaintiff  gave  his  note,  with 
security,  for  the  debt  ( videnced  by  lun  son's  note,  and  the  holder  of  the 
original  note  gavo  it  to  the  plaintiff,  marked  ''paid",  and  canceled  the 
mortgage  ot'rpcord.  But  1  efore  the  son  had  conveyed  the  land  defendants 
procured  a  judgment  against  him,  which  was  aliun  on  the  land  next  to  the 
mortgage,  and  they  were  about  to  pell  the  land  on  an  execution  issued 
upon  their  judgment.  Plaintiff  then  brought  this  action  to  have  the 
mortgage  reinstated  as  a  tirst  lien  on  the  land,  and  to  foreclose  the  «arae. 
^eld  that,  as  there  was  no  intention  on  the  part  of  the  mortgagor,  the 
mortjragee  and  plaintiff  that  the  niortgnge  should  be  kept  alive,  the 
cancellation  could  not  be  set  aside,  but  that  plaintiff  was  entitled  6o 
clear  his  title  of  the  lien  of  the  judgment  by  paying  it.  Weidner  r. 
Thatnpson,  36. 

2.  Intervening  equities:    no    pkksonal   .judgment   till   security 

exuausted.  Defendant  raort^g^'d  land  to  T.  to  secure  the  note  in 
suit  in  this  action.  AlterwardH  he  sold  the  land  to  G.,  who  assumed 
the  debt  to  T.  as  a  part  of  the  considt  ration.  G.  put  a  second  moit- 
gage  on  the  land.  Both  mortgages  were  duly  recorded.  Plaintiff 
became  the  owner  of  the  second  mortgage,  and  foreclosed  it,  without 
making  either  defendant  herein  or  T.  a  party  to  the  proceedings,  and  he 
bought  in  the  land  for  the  amount  of  the  second  niorl g«ge  and  co.-'ts, 
though  it  was  worth  much  more,  nnd  he  knew  that  it  was  charged  with 
the  mortgafire  to  T.  as  a  first  lien.    Afterwards  he  purchased  the  note  and 
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mortfjage  of  T.,  and  then  entered  satisfaction  of  the  mortgage  of  record, 
and  in  this  action  he  seeks  to  recover  a  personal  judgment  against  de- 
fendant on  his  note  to  T.  Held  that  he  could  not  recover;  and  that  all 
that  he  could  in  any  event  demand  would  be  that  defendant  should  pav 
him  any  balance  there  might  be  after  exhausting  the  land  in  payment  of 
the  mortgage  to  T.    Crowley  v,  Haraderj  SS, 

3.  Foreclositrb:  REDEMPrroN  by  jaNFoa  judgment  creditor;  judg- 

ment NOT  indexed.  The  holder  of  a  junior  judgment  has  no  right  to 
redeem  from  a  sale  under  the  foreclosure  of  a  senior  mort^a^,  after  the 
statutory  time  for  redemption  has  expired,  even  though  h^  is  not  made 
a  party  to  the  foreclosure,  if  his  judgment  is  not  indexed  at  the  time 
of  the  foreclosure,  unless  the  plaintiff  in  foreclosure  has  actual 
notice  of  the  judgment  at  the  time  of  foreclosure;  for  third  persons 
cannot  be  charged  with  constructive  notice  of  a  julgment  unless  it  is 
correctly  indexed.  (See  Cummings  ».  Ijong^  16  Iowa,  41,  and  Thomas 
V,  Desney,  hi  Id.,  58.)    Sterling  MYg  Co,  p.  Earhj,  94. 

4.  Foreclosure;  priority  op  liens:  burden  op  proof.    Where,  in  an 

action  to  foreclose  a  mortgage,  the  plaintitf  alleges  that  a  dt?fendant 
claims  to  have  a  lien  upon  the  premises,  but  that  the  samo  is  inferior  to 
the  mortgage,  and  the  defendant  answers,  admitting  the  raort^'age,  and 
setting  up  his  lien,  alleging  that  it  is  superior  to  the  mortg  ige,  the 
defendant  has  the  burden  of  proof  to  establish  the  superiority  of  his 
lien.     Vanghn  v,  Eckler^  832. 

5.  On  homestead:  husband^s  debt:  agreement  by  wipe  to  purchase 

at  discount:  foukclosure;  amount  op  recovery.  Where  a  wife, 
who  had  joined  with  her  husband  in  a  mortgage  on  their  homestead  to 
secure  his  debt,  had  entered  into  a  written  contract  With  the  mortgagee 
for  the  purchase  of  the  debt  at  afuture  time  at  a  disc:)ant.  bat  the  mort- 
gagee, in  the  meantime,  brought  his  action  to  foreclose  the  mortgage, 
held  that  he  was  entitled  to  recover,  as  against  a  junior  incumbrancer, 
•  the  full  amount  of  the  note  and  interest,  and  not  only  the  amount  which 
the  wife  would  at  that  time  have  been  obliged  to  pay  him  for  the  debt 
under  her  contract  for  the  purchase  of  it.    Knox  v.  Moser,  341. 

6.  Wipe  joining  in  not  personally  bound.    A  wife  who  merely  joins 

her  husband  in  a  mortgage  to  secure  his  note  is  not  liable  to  a  personal 
judgment  on  the  debt.     Id, 

7.  Unrecorded  assignment:  dealer  with  mortgage  without  notice 

protected.  B.  held  a  mortgage  on  the  land  in  question,  and  by  an 
oral  assignment  he  transferred  it,  with  the  notes  secured,  to  I',  as  col- 
lateral security.  The  mortgage  record  did  not  disclose  the  transfer. 
Afterwards,  to  induce  L.  to  accept  a  second  mortgasre  on  the  land,  B. 
orally  agreed  with  L.  that  the  second  mortgage  should  be  fhe  first  lien. 
L.  had  no  actual  notice  of  the  assignment  of  tne  first  mortga.^e.  Held 
that,  inasmuch  as  P.,  by  nf»gleeting  to  have  his  assignment  recorded, 
warranted  L.  in  believing  that  B.  still  owned  the  first  mortgage,  he  was 
bound  by  B.*s agreement,  and  that  L.'s  mortgage  was  properly  given  the 
priority.    Parmenier  r.  Oakley ^  388. 

8.  Sale  to  mortgagee  in  payment  op  mortgage:  subsequent  judg- 

ment TiiEN.  Wliere  the  mortgagor  conveyed  the  mortgaged  property, 
worth  about  $1,000,  to  the  mortgagee,  in  satisfaction  of  the  mortffa<^e, 
which  amounted  to  about  $1,00),  but  there  wa-  a  junior  judgment  lien 
of  $7'0  against  the  property,  which  the  holder  afterwards  sought  to 
enforce,  held  that  it  must  have  been  the  intention  of  the  partitas  to  the 
sale  that  the  mortgagee  should  have  the  premises  free  from  incumbrance, 
and  that,  such  age  ?i«ent  being  violated  by  the  assertion  of  the  junior 
lien,  the  mortgagee  and  purchaser  might  protect  himself  by  enforcing 
the  mortgage  against  the  junior  lien-holder.    Smith  v.  Sican,  412. 
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9.  :  MBRGBR.    Where  a  mortgagree  purchases  the  fee-simple  title  to 

the  mortgaj^ed  premises,  no  merger  of  the  mortgage  will  occur  when 
the  intention  of  the  mortgagee  is  otherwise,  and  the  merger  is  against 
his  interest; ^following  many  cases  cited  in  opinion.    Id, 

10.  Pbiou  incumbrance:  index:  notice.  P.  conveyed  the  property  in 
question  to  L.,  but  at  the  same  time  L.  entered  into  a  written  agreement 
that  the  contract  and  conveyance  might  be  rescinded  at  P.*s  election  on 
certain  conditions,  and  this  agreement  wa?  recorded,  and  was  indexed 
with  the  name  of  L.  as  grantor,  and  that  of  P.  as  grantee.  Held  that 
one  who  afierwards  accepted  a  mortgage  from  L.  on  the  property  was 
charged  with  constructive  notice  of  P.  's  tights  under  the  agreement. 
Paige  r.  Lindsei/,  593. 

11.  :  discrepancy  OF  dates:  notice.    In  such  case,  although  the 

agreement  r-iferred  to  a  deed  dated  January  5th,  and  it  appeared  that 
the  deed  was  in  fact  drawn  on  that  day,  but,  on  account  or  the  ab-ence 
of  the  grantor's  wife,  it  was  not  actually  executed  until  the  15th,  and  it 
was  d  ited  as  of  the  latter  date,  and  was  the  only  deed  by  which  L. 
acquired  title,  h^'ld  that  the  agreement  and  deed  were  so  apparently 
connected  as  to  charge  L/s  mortgagee  with  notice  of  the  fact  that  L.'s 
title  was  qualified  by  the  agreement.    Id. 

12.  Title  set  aside  on  payment  to  mortgagor:  payment  subjected 
to  mortgage.  Where  the  mortgagor's  title  was  canceled  at  the  suit 
of  his  grantor,  upon  condition  that  the  grantor  pay  him  a  c*^rtain  sum 
of  money,  and  the  mortgagee  was  also  before  the  court  defending  his 
mortgage,  held  that  the  mortgage  should  have  been  held  g  )od  for  the 
amount  of  such  payment,  and  that  the  court  should  have  directed  the 
money  to  be  paid  to  the  mortgagee.    Id, 

13.  Father  to  daughter:  consideration:  servicrs:  validity  as 
against  cueditohs.  Where  a  daughter,  after  attaining  her  majority, 
continued  to  reside  with  her  father,  as  a  member  of  his  famdy,  receiving 
her  support  from  him,  and  performing  services  in  the  family,  under  an 
agreement,  however,  that  he  would  pay  her  for  so  doing,  a  promissory 
note  made  by  him  to  her  for  such  services  was  founded  upon  a  good  con- 
sideration, and  a  mortgage  given  by  him  to  secure  the  same  cannot  be 
set  aside  as  fraudulent  by  the  creditors  of  the  father.  ( Ompare  Scullt/  r . 
Scully  Ex'r,  28  Iowa,  548;  Smith  v,  Johnson,  45  Id.,  308;  Allen  c.  Bry- 
son,  67  Id.,  591.)    Chadioick  p.  Deoore,  617. 

14.  Prior  mortgage  not  indexed,  but  recited  in  mortgagor's  deed  : 
notice:  priority.  One  who  claims  a  title  or  right  in  real  estate  under 
another  must  be  presumed  to  have  knowledge  of  the  recitals  in  a  con- 
veyance to  his  immerliate  grantor.  (See  opinion  for  authorities  ) 
Accordingly,  one  who  takes  a  mortgage  from  another,  whose  deed 
recites  the  existence  of  a  prior  mortgage,  is  tberoby  charged  with  con- 
structive notice  of  such  prior  mortgage,  though  it  is  not  indexed  on  the 
record,  and  his  lien  will  be  subject  thereto,  ui^tna  Life  Ins,  Co,  r. 
Bishop,  645. 

15.  United  WITH  LEGAL  title:  merger.  Where  a  mort^gee  acquires 
the  legal  title  to  the  mortgaged  land,  the  mortgage  will  not  merge  in 
the  title  when  it  is  his  intention  that  it  shall  not  so  merge;  and,  in  tho 
absence  of  evidence  of  his  intention,  it  will  be  presumed  to  accord  with 
his  interest ;  —following  cases  cited  in  opinion.  A  nd  the  same  nile  obtains 
where  the  holder  of  the  legal  title  subsequently  acquires  the  mortgage. 
Patterson  v.  Mills,  755. 

See  Homestead,  4. 

MUNICIPAL  CORPORATIONS. 

See  Cities  and  Towns;  School  Districts,  3,  7. 
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MURDER. 
See  Cbihinal  Law,  15-20, 24. 
NEGLIGENCE. 

1.  Injury    to  ~  trsspassing   horse:   contributory  nboligbnce   of 

owner:  instruction:  burden  ok  puoof.  Plaintiff's  horse  had 
escaped  over  a  partition  fence  into  defendant's  field,  at  a  place  where  it 
was  plaintiff  *8  duty  to  maintain  the  fence,  and  where  the  evidence 
tendf d  to  show  that  he  had  failed  to  maintain  it  as  required  by  law. 
Defendant,  in  tryinpr  to  drive  the  horse  back,  caused  him  to  become 
entangled  in  the  wires  of  the  fence,  whereby  he  received  injuries  trom 
which  he  died.  In  an  action  to  recover  the  value  of  the  horse,  based  on 
defendant's  negligence,  held  that  plaintiff's  ne«?ligence  in  failing  to 
maintain  the  fence  was  not  material,  and  that,  there  being  no  evidence 
of  anjr  other  negligence  on  plaintiff 's  part,  an  instruction  that,  before 
plaintiff  could  recover,  he  must  prove  that  he  was  not  himself  guilty  of 
any  negligence  contributory  to  the  injurjr,  was  erroneous,  because  it 
tended  to  lead  the  jury  to  suppase  that  plaintiff'  's  neglect  to  maintain 
the  fence  was  contributory  negligence,  to  be  considered  in  the  case. 
Billiard  r.  Mulligan^  416. 

2.  Duty  to  avert  damages:  rule  not  applicable.    One  who  has  suf- 

fered damages  in  consequence  of  the  failure  of  anoiher  to  perform  some 
act  which  ht*  was  under  obligation  to  perform,  is  not  entitled  to  recover 
therefor,  if,  by  the  exercise  of  nasonable  care,  he  might  have  prevented 
the  injury;  but  where  the  plaintiff,  relying  on  the  defendant  to  do  its 
duty  m  con.Htructing  certain  cattle-guards,  which  it  failed  to  do,  thereby 
lost  a  crop  of  gniss  designed  for  fall  and  winter  pasture,  held  that  he 
could  not  be  defeated  in  his  action  to  recover  by  the  fact  that  he  might, 
had  he  anticipated  defendant's  failure,  have  made  the  grass  into  hay, 
and  thus  avoided  the  damages  which  he  seeks  to  recover.  Raridan  o. 
Cent,  Iowa  R'lj  Co.,  b21. 

3.  Mistake  op  absthacteu  op  title:  damages:   proximate  cause. 

The  plaintiff  procui-ed  of  defendant  an  abstiact  of  title  for  a  tract  of 
land  which  had  been  sold  on  execution,  and  the  abstract  erroneously 
showed  that  plaintiff  had  ten  days  more  in  which  to  redeem  than  she 
actually  had;  but  she  discovered  the  error  some  time  before  the  year  for 
redemption  had  actually  expired.  She  could  not  have  redeemed  with- 
out borrowing  money.  The  land  was  worth  considerably  more  than  the 
amount  required  to  redeem,  but  she  failed  to  make  redemption,  and  m 
this  action  seeks  to  recover  her  damages  on  the  ground  that  she  relied 
on  the  abstract  and  was  misled  thereby.  Held  that  the  jury  would  not 
have  been  justified  in  finding  that  the  error  in  the  abstract  was  the  cause 
of  her  failure,  without  some  evidence  to  show  that  she  could  not,  wiih 
reasonable  effort,  after  the  discovery  of  the  error,  have  redeemed  within 
the  time  allowed;  and  that,  in  the  absence  of  such  evidence,  the  court 
properly  directed  a  verdict  for  defendant.  Roberts  v.  Leon  Loan  dt 
Abstract  Co.,  673. 

See  Cities  and  Towns,  10;    Master   and  Servant,   1;  Railroads, 

passim. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes;  Promissory  Notes. 

NEW  TRIAL. 

1.  Newly-discovered  evidence.  A  new  trial  on  the  ground  of  newly- 
discovered  evidence  is  properly  denied,  where  there  is  not  a  showing  of 
facts  constituting  due  diligence  to  discover  the  evidence  in  time  for  the 
first  trial.    Moody  r.  Prkat,  2-]. 


Digitized  by 


Google 


812  INDEX. 

2.  Absent  wttnessbs:  cumulative  evidence.    A  new  trial  should  not 

be  granted  for  the  purpose  of  procuring  witnesses,  when  it  appears  that 
the  testimony  which  they  would  give  would  only  be  cumulative.  State 
V.  Nadal,  478. 

3.  Disregard  op  instruction.    Where  a  verdict  for  plaintiff  could  not 

have  been  reached  under  the  evidence  without  disregarding  one  of  the 
court's  instructions,  it  is  reversible  error  to  refuse  to  grant  a  new  trial 
on  defendant's  motion.    Bushnell  v,  C.  <&  N,  W.  IV y  Co.,  620. 

4.  Vebdict  without  evidence:  when  set  aside:  special  findings. 

When  the  conclusion  reached  by  the  jury  in  a  general  verdict  appears 
to  the  court  to  be  wrong,  and  it  is  shown  by  the  special  findings  of  the 
jury  that  they  are  unable  to  assign  any  certain  or  tangible  ground  for 
their  conclusion,  it  is  the  duty  of  the  court  to  interfere  and  grant  a  new 
trial.    See  opinion  for  illustration.    Ford  r.  Cent,  lotca  IVy  Co.  627. 

See  Practice  in  Supreme  Court,  35. 

NO;riCE. 

.See  Attachment,  1;  Chattel  Mortgage.  5;  Deed,  1,  2;  Dower,  1,  4; 
Fraudulent  Conveyance,  1 ;  Mortgage,  3,  7, 10, 11, 14. 

NOVATION. 

See  Promissory  Note,  2. 

NUISAISCE. 

1.  Action  for  damages:   finding  of  board  of  health  not  neces- 

sary. Where  one  has  suffered  damages  on  account  of  the  maintenance 
of  a  nuisance,  it  is  not  necessary  that  the  board  of  health  should  first  find 
the  nuisance  to  be  such,  in  order  to  entitle  him  to  maintain  an  action  for 
6uch  damages.  Section  16,  chap.  151,  Laws  of  1880,  does  not  have  that 
effect.    Baker  v.  Bohannan^  60. 

2.  Damages:   evidence  op  similar  nuisance  by  plaintiff.    In  an 

action  for  damages,  based  on  the  ground  that  defendant  kept  his  feed- 
lot  in  such  a  condition  as  to  be  a  nuisance,  evidence  that  plaintiff^s  hus- 
band kopt  his  feed-lot  in  a  worse  condition  was  not  material,  where  it 
was  not  shown  that  the  husband's  lot  was  so  located  as  to  be  offensive 
to  plaintiff.    (Compare  Cassady  v.  Cavenor,  37  Iowa,  300.)     Id. 

3.  Feed-lots:  injunction  absolute.     Where  feed-lots  were  found  to  be 

a  nuipance,  and  the  trouble  arose  largely  from  the  wet  and  miry  condi- 
tion of  the  soil,  and  there  was  no  reason  to  suppose  that  any  mode  of 
use  could  be  adopted  which  would  obviate  the  trouble,  held^  that  it  was 
proper  to  enjoin  the  use  of  the  lots  for  that  purpose  absolutely.  Shiras 
V,  Olinger^  60  Iowa,  671,  distinguished.    Id, 

4.  Rain-water  from  building  in   city:  overflowing  lot  below 

grade.  The  owner  of  a  lot  in  a  city  has  a  right  to  so  improve  it  as  to 
cast  the  rain-water  falling  upon  it  on  the  adjacent  street  or  alley  at  the 
established  grade;  and  he  will  not  be  liable  for  damages  caused  by  the 
flowing  of  such  water  upon  a  neighboring  lot  which  is  below  grade. 
Phillips  V.  Waterhouse,  199. 

5.  Abatement  and   damages:   action  at  law  or  in  equity.    An 

action  for  the  abatement  of  a  nuisance  and  for  damages  may  be  brought 
either  at  law,  under  g  3^331  of  the  Code,  or  in  equity,  according  to  the 
procedure  in  vogue  before  that  section  was  adopted;  (See  Code,  §  2508; 
Bushnell  V.  Robeson,  62  Iowa,  640;)  and  where  plaintiff  elected  to  bring 
his  action  in  equity,  it  was  error  for  the  court,  on  defendant's  motion,  to 
transfer  it  to  the  law  docket,  and  compel  plaintiff  to  try  it  as  an  ordi- 
naiy  action.    Gribben  r.  Hansen^  255. 

See  Cities  and  Towns,  4;  Intoxicating  Liquors,  4,  11. 
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OFFICER. 

1.  Rk-bleotioh:  approval  of.  bond.    See  County  Treasurer,  1. 

2.  Liability  for  eruors.    See  School  District  and  Directors,  2. 

3.  Superintendent  op  public  instruction:  decision  final.    Sea 

School  Districts  and  Directors,  5. 

See  County  Auditor;  County  Trbasubeb. 

OPTIONS. 
See  Contract,  3. 

ORDINANCES. 
See  Cities  and  Towns,  6,  7. 

ORIGINAL  NOTICE. 

I.  Service.  Where  service  of  an  original  notice  is  made  on  defendant  by 
leaving  a  copy  at  his  usual  place  of  residence  with  his  son,  a  member  of 
his  family,  over  fourteen  years  of  asre,  defendant  not  being  found  within 
the  coonty,  it  is  sufficient.    Jordan  v.  Circuit  Court,  111, 

See  Judgment,  1. 

PARENT  AND  CHILD. 

See  Contract,  11;  Estates  op  Decedents,  1,2;  Husband  and  Wipe, 
7;  Mortgage,  13. 

PARTIES  TO  ACTIONS. 

1.  Disclaimer  by  plaintiff:  cause  dismissed.  See  Practice  in  Supreme 
Court,  41. 

See  Assignment,  1;  Champerty  and  Maintenance;  Injunction,  7; 
Pleading,  3;  School  Fund,  1. 

PARTNERSHIP. 

1.  Common  partner:  contract:  ratification:  recovery:  remedy. 

Plaintiff  and  D.  were  partners,  and  so,  also,  were  D.  and  defendant. 
The  first  firm  owned  a  building  which  it  rented  to  the  second  firm,  under 
a  contract  made  between  D.  for  the  second  firm,  and  plaintiff  for  the 
first  one,  to  the  effect  that  defendant  should  pay  plaintiff  one-half  the 
rent  of  the  buildinjf .    This  contract  defendant  mtiBed.    Held— 

(1)  That  plaintiff  might  recover  the  half  of  the  rent  from  defendant 
without  an  assignment  from  D. 

(2)  That  defendant's  ratification  of  the  contract  related  back  to  the 
time  when  it  was  made. 

(3)  That  plaintiff  had  no  occasion  to  resort  to  a  court  of  equity  for 
relief.    Uerriott  r.  Ker&ey,  111. 

2.  Settlement  in  equity:  judgment  for  balance  where  property 

unsold.  In  the  settlement  of  a  partnership  in  equity,  there  ought  ordi- 
narily to  be  a  sale  of  the  firm  property  and  an  accounting  for  the 
proceeds  before  there  is  a  judgment  for  any  difference  due  one  partner 
from  the  other.  But  where  no  objection  is  ma*le  to  a  judgment  with- 
out such  sale,  error  would  not  be  presumed  on  appeal,  but  rather  an 
understanding  that  one  of  the  parties  should  retain  the  property. 
Johnson  r.  Mantz,  710. 

See  Homestead,  1. 
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PAYMENT. 

1.  Presumption  prom  lapse  of  time.  In  an  action  on  a  promissory  note, 

where  payment  by  the  execution  of  a  new  note  was  pleaded  in  defense, 
held  that  the  jury  was  authorized  to  consider,  with  other  circumstances, 
the  time  which  biad  elapsed  since  the  time  of  the  alleg^  payment.'-^the 
presumption  of  payment  from  lap^e  of  time  arising  as  well  where  a 
specific  manner  of  payment  is  pleaded,  as  where  payment  is  alleged  in 
a  general  way.    Manning  v.  Meredith^  4^0. 

2.  Under  protest.    See  Cities  and  Towns,  9;  Taxes,  1,  2. 

See  Promissort  Note,  10, 

PENSIONS. 

1.  Pension  money:  kxemptton  in  hands  op  donee:  debts  due  do- 
nee's estate.  Where  a  woman  received  pension  money  and  loaned  it, 
and  took  a  note  for  security,  and  a  few  days  before  her  death,  which 
occurred  prior  to  the  taking  effect  of  chapter  2>J,  Laws  of  1884,  exempt- 
ing pension  money  from  execution,  she  assigned  the  note  as  a  gift  to  her 
daughter,  held  that,  in  the  absence  of  other  assets,  the  note  was  liable 
in  the  daughter's  hands  to  the  payment  of  the  claims  against  her 
mother's  estate.    Baugh  v,  Barrett^  495. 

PERSONAL  INJURIES. 

See  Cities  and  Towns,  8;  Conflict  of  Laws;  Master  and  Servant, 
1;  Railroads,  passim, 

PERSONAL  PROPERTY. 
See  Conveyance,  2;  Chattel  Mortgage;   Taxation,  1,  2;   Taxes,  3. 

PLEADING. 

1.  Counter-claim:  debt  due  defendant  as  executor.    One  who  is 

sued  upon  a  personal  debt  cannot  plead  as  a  counter-claim  a  debt  which 
the  plaintiff  owes  him  as  the  administrator  of  an  estate.  Oourley  p. 
Walker,  80. 

2.  Right  to  amend.    The  right  to  amend  is  not  dependent  upon  the  ques- 

tion whether  the  evidence  supports  the  new  allegations.  Mitchell  r. 
Joffce.  121. 

3.  Name  of  plaintiff:    correction.    This  action  was  brought  in  the 

name  of  P.,  ^«  i'  ^^^t  t^  plaintiffs,  whereas  the  true  name  of  the  firm 
was  P.J  A.  <t  Co, J  Limited,  Held  that  if  the  error  was  material  it 
might  be  corrected  by  amendment  pending  the  trial.  Paine  r.  Water- 
loo Gas  Co.,  211. 

4.  Amendment  of  answer:  setting  up  counter-claim  after  cause 

dismissed.  Corle,  §  2846,  provides  that,  "  in  any  case  where  a  counter- 
claim has  been  filed,  the  defendant  shall  have  the  right  to  proceed  to 
the  trial  of  his  claim,  although  the  plaintiff  may  have  dismissed  his 
action,  or  failed  to  appear."  But  the  statute  does  not  contemplate  that 
the  defendant  may,  by  pleading  subsequent  to  the  dismissal,  introduce 
causes  of  action  not  before  involved  in  the  case.  Page  v,  Sachett, 
226. 

5.  Reply  not  warranted:  motion  to  strike:  error  without  prej- 

udice. A  reply  which  is  not  warranted  under  Code,  §  2665,  but  which 
is  in  8ul>stance  only  a  reiteration  of  one  of  the  material  allegations  of 
the  petition,  should  be  stricken  out  on  motion,  but.  as  it  raises  no  new 
issue,  a  refusal  to  strike  it  out  is  not  prejudicial  error,  and  is  therefore 
not  reversible     Bayliss  r.  Mui  rag,  290. 
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6.  Demutitier:  kruor  without  prejudice.    Sustaining  a  demurrer  to  a 

count  of  an  answer  pleadinjr  a  general  denial  of  the  allegations  of  the 
petition  is  not  prejudicial  errror,  where  another  count  of  the  answer  is 
left,  in  which  "every  material  allegation  in  the  petition**  is  denied. 
Micklewait  v,  Noel,  344. 

7.  Prayer  for  relief.    See  Judgment,  2,  4. 

See  Assignment,  2;  Contract,  10;  Evidence,  19;  Intoxicating 
Liquors,  8;  Libbl  and  Slander,  2,  8.  4;  Railroads.  15;  Hehoyal 
OP  Causes.  1;  Statute  of  Limitations,  1,  2. 

PLEDGE. 

1.  Collateral  security:  authority  of  pledgor.  Where  plaintiff, 
who  was  the  payee  and  holder  of  the  note  and  mortgage  in  suit,  indorsed 
them  in  blank  and  delivered  them  to  her  son  to  raise  money  upon,  for 
use  in  his  business,  and  he  pledged  them  to  secure  an  ant^'cedent  debt 
of  his,  held  that,  if  there  was  any  deviation  from  the  understanding 
between  him  and  his  mother,  it  was  an  immaterial  one,  and  did  not 
affect  the  rights  of  one  who  came  to  be  an  innocent  holder  for  value  of 
the  securities.     Tomblin  r.  Callen,  229. 

POOR  CONVICTS. 
See  Intoxicating  Liquors,  13. 

POSSESSION. 
See  Conveyance,  2;  Criminal  Law,  21,  22. 

PRACTICE  AND  PROCEDURE. 

1.  Continuance  of  cause  after  panel  formed:  jury  discharged. 

Where  a  jury  is  impaneled  to  try  a  cause,  and  an  order  of  continuance 
is  then  made. — not  a  mere  adjournment  of  the  court,  but  a  continuance 
of  the  causa  to  another  day  in  the  term, — the  jury  should  be  regard«^d 
as  discharged,  and  it  is  error  in  such  a  Ciise  to  require  a  paiiy  to  proceed, 
against  his  oojoction,  to  try  the  case  before  such  jury.  Lyons  v.  Hamil- 
ton,  47. 

2.  Recalling  witnesses:  discretion  of  court.    The  court  may.  in  its 

discretion,  after  the  defendant  has  rested,  allow  plaintiff  to  recall  one 
of  defendant's  witnesses  for  a  further  examination,  with  a  view  to  lay- 
ing a  foundation  for  his  impeachment.     Huff  v.  Aultmnn,  71. 

3.  Dihecting  verdict:  verdict  aoafnst  kvidknce  and  instructions. 

Where  upon  plaintiff's  own  evi  Ienc3  it  is  clear  that  lie  has  no  right  to 
recover,  the  court  should  sustain  a  mo* ion  to  direct  the  jury  to  return  a 
verdict  for  the  defendant;  but  where  this  is  not  done,  aud  the  cause  is 
submitted  to  the  jury  with  instructions,  and  the  jury  biinjf  in  a  verdict 
contrarv  to  the  evidence  and  instructions,  it  should  be  set  aside.  Nich- 
ols r.  C.,  li,  I.  ft-  P.  R'y  Co.,  154. 

4.  Taking  case  from  jury.    The  trial  court  is  warranted  in  tiking  a  case 

from  the  jury  only  when  there  is  an  entire  absence  of  evidence  tending 
to  prove  some  of  the  facts  essential  to  plaintiff's  recov*^ry,  or  when,  with- 
out conflict,  the  evidence  establishes  some  matter  which  defeats  his  right 
of  recovery.    Lane  v.  Cent,  Iowa  R^ij  Co.,  443, 

5.  JUDGMENT  notwithstanding   VERDICT.     Where  the  jury  returns  a 

verdict  for  substantial  dumagps  for  plaintiff,  when  he  is  entitled  to  only 
nominal  damages,  it  is  reversible  error  for  the  court  to  sustain  a  motion 
for  judgment  for  the  defendant  notwithstanding  the  verdict.  A  motion 
for  a  new  trial  is  the  props r  remedy  in  such  a  case.  Watson  u.  Van 
Meter,  43   iowa,  76,  distinguished.    Carl  v.  Granger  Coal  Co.,  519. 
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6.  Law  or  kqihty:  reference.    An  action  to  recover  upon  an  award  is 

clearly  an  action  at  law;  and  so  is  an  action  l»y  a  school  district  to  r(?cover 
a^^Ubt  its  treasurer  for  money^  rr^ceived  and  converted  to  his  own  use. 
In  an  action  involvinf?  only  such  issues,  the  parties  are  entitied  lo  a  trial 
by  jnrjr,  and  hence  it  is  citoi  for  the  court  to  refer  it  lo  a  referee,  against 
the  objection  ot  a  party.  McMartin  v.  Bingham,  27  Iowa,  234,  followed, . 
DisL  Tiop,  of  Grant  r.  Bulles,  525. 

7.  Disagreement   of   jury:    conflict   op   evtoenck:    instrcction. 

Wheie  the  jury,  having  failed  to  a^ree,  was  cilled  into  court,  and  it 
was  found  that  they  hai  seized  upon  an  insijfnificant  conflict  in  the  tes- 
timony as  a  reason  for  disagreeing,  (see  opinion  for  the  nature  of  the 
conflict,)  Md  that  it  wb»  not  error  for  the  court  then  to  further  instruct 
them  as  follows:  **  The  fact  that  witnesses  disagree  in  minor  piints  in 
their  recollection  and  recital  of  transactions  does  not  necessarily  militate 
against  the  candor  of  any  of  them.  It  may  only  indicate  a  failure  of 
observation  or  recollection.  Jurors  have  not  the  ri;?ht  to  captiously  or 
nnrea«;onal»ly  disregard  the  testimony  of  witnesses;  but,  unless  there  is 
something  which  iudifates  alack  of  candor  or  truthfulness  on  the  part 
of  the  wiine-is,  the  te-^tiraony  of  all  the  witnesses  .-honld  receive  proper 
and  candid  consideration  by  the  jury,  in  an  honest  discharge  of  their 
sworn  duties."    State  v,  McDevitt,  549. 

8.  Verdict  against  instructions:  jcdoment  non  obstante  on  spec- 

ial FINDINGS.  The  instructions  of  the  court  are  binding  on  the  jury; 
and  wh**re,  in  the  light  of  the  instructions  and  of  special  findings  made 
by  the  jury,  the  verdict  should  have  been  for  defendant,  a  verdict  foi 
plaintiff  should  have  b»'en  set  aside,  and  judgment  rendered  lor  defend- 
ant, on  its  motion,  on  the  special  finding:<.  Felton  v.  C,  li,  £.  d-  P.  hCy 
Co.,  hll. 

9.  Hearing   in  vacation:  change  of  place:   waiver.     Where  the 

the  parties  agreed  to  argue  and  submit  a  cause  in  vacation  at  M.,  but 
it  was  argued  and  submitted  at  F.,  and  coun«el  -for  Ixth  sides  were  pres- 
ent at  the  argument  without  objection  as  to  the  place,  held  that  the 
change  must  be  presumed  to  have  been  waived.    Johnson  r.  Mantz,  710. 

10.  Agreement  for  decfsion  in  vacation:  place  of  decision.  An 
agreement  for  a  decision  in  vacation  implies  that  the  judge  will  decide 
at  hid  chambers,  or  wherever  he  may  be  when  he  finally  considers  the 
case.    Id. 

11.  Forms  of  action  abolished.  In  this  state  all  forms  of  action  are 
abolished,  and  it  is  too  late  to  ask  a  court  to  distinguish  between  "  tres- 
pass" and  *'tre-pass  on  the  case."    Brown  r.  Uendrichson,  749. 

12.  Agreed  statement  of  facts:  effect  of.    Sec  Evidence,  13. 

in.  Certifying  evidence.    See  Practice  in  Supreme  Court,  31  32. 

14.  Bills  of  exceptions:  time  op  piling.  8ee  Pi-actice  in  Supreme 
Court,  40. 

See  Bill  of  Exceptions;  Contempt;  Equity,  2;  Evidence,   19;  In- 
junction, 1,  9,  11;  Nuisance,  5;  Practice  in  Supreme  court,  27. 

PRACTICE  AND  PROCEDURE  IN  SUPREME  COURT. 

1.  Reviewing  instructions:  defective  record.    Where  the  rrt:ord  on 

appeal  doea  not  contain  the  instructions^  given  by  the  court,  this  coutt 
cannot  say  that  there  was  error  in  refusing  to  give  certain  other  instiuc- 
tions  asked.     Huff  r.  Auhman,  71. 

2.  Finding  of  fact:  defective  record.    Where  the  record  does  not 

purport  to  conttiin  all  the  evidence,  this  court  cannot  fav  that  the  find- 
ings of  fact  by  the  trial  court  were  not  warranted  by  the  evidence. 
Thomas  v.  Burlington,  140;  Woodrum  r.  Carraher,  145. 


Digitized  by  VjOOQ IC 


INDEX.  817 

3.  Demurrer:  drfectiyb  abstract.    This  court  cannot  review  a  ruling 

upon  a  demurrer  to  a  pleading  where  the  pleading  is  not  set  out  in  the 
abstract.    Mickelwait  v,  Noel,  344. 

4.  Errors  must  appear  op  record.    This  court  cannot  reverse  a  judg- 

ment for  an  alleged  error  which  does  not  afi&rmatively  appear  in  the 
record.    Carroll  Co.  v.  Uuggles,  269. 

5.  Errors  not  presumed.    Alleged  errors  not  apparent  upon  the  record 

must  be  presumed  not  to  have  occurred.    Bower  v.  Webber,  286. 

6.  Dbpectiyb  abstract.    An  assignment  of  error  based  upon  an  alleged 

fact  not  found  in  the  record  cannot  be  considered.    Slate  v.  0*Day,  368. 

7.  What  not  constderkd.    Alleged  errors  not  apparent  on  the  record. 

and  to  which  the  attention  of  the  trial  court  has  not  been  called,  will 
not  be  considered  on  appeal  to  this  court.  Kitterman  v.  C,  M,  dr  St.  P. 
i?V  Co.,  440. 

8.  Defective  abstract.    This  court  cannot  say  that  the  trial  court  erred 

in  taking  a  criminal  case  from  the  jury  for  want  of  evidence  on  the  pwrt 
of  the  state,  when  the  evidence  is  not  shown  by  the  record.  Slate  v, 
NeWs,  548. 

9.  CoRRECTio!^  OP  clkrk's  DOCKET.    The  abstract  in  this  case  states  that 

the  appeal  is  from  the  circuit  court,  but  it  clearly  appears  from  the 
whole  r<»cord  that  it  is  from  the  district  court,  and  it  is  ordered  that  the 
c!erk*8  do -kets,  which  follow  the  abstract,  be  corrected  to  show  the 
appeal  as  from  the  district  court.     Varnum  v.  Shuler,  92. 

10.  Objections  NOT  pointed  out:  rbpbrencb  to  abstract.  It  is  the 
du^y  of  onns-:'!,  when  referring  in  argument  to  an  error  complained  of, 
t>dirrct  tho  court  to  the  page  of  the  abstract  where  it  is  disclosed. 
Where  this  is  nob  done,  and  the  court,  with  reasonable  diligence,  is 
not  able  to  Hml  the  error  in  the  examination  of  a  lengthy  abstract,  it 
muat  be  concluded  that  no  such  error  is  apparent  of  record.  Herriott  r. 
Kersey^  111. 

11.  Criminal  case:  no  arguments.  Where,  on  the  appeal  of  a  criminal 
case,  there  is  no  alignment  of  error,  nor  argument,  nor  appearance  for 
defendant,  this  court  is  not  required  to  imagine  grounds  of  error,  and 
go  over  the  case,  discussing  objections  which  might  be  made.  State  v, 
Ritchey,  123. 

12.  Reviewing  instructions:  argument.  Counsel*  in  argument  most 
point  out  specific  objections  to  instructions  in  order  to  secure  a  review  oi 
Uiem  by  this  court.    State  v.  O'Day,  368. 

13.  Questions  not  considered  without  argument.  This  court  will 
never,  when  it  can  be  avoided,  determme  questions  of  law  without  the 
argument  of  counsel,  and  when  there  is  no  argument  for  appellee,  only 
such  questions  will  be  considered  as  are  necessary  to  determine  the  case. 
Gilfeather  v.  Council  Bluffs,  310^  - 

14.  No  argument  por  appellee.  Where  there  is  no  argument  for  ap- 
pellee, and  the  cause  must  be  reversed  for  any  reason,  no  other  ques* 
tions  raised  by  appellant's  counsel  will  be  decided.  McKem  v.  Albia, 
447. 

15.  Assignment  op  error  not  argued.  An  assignment  of  error  not 
suoported  by  argument  will  be  disregarded.    Madison  Co.  v.  TulUs, 

16.  Argument:  assailing  instructions.  A  general  assertion  made  in 
argument,  in  respect  to  four  instructions  together,  that  thej  state  the 
law  too  broadly,  is  not  sufficiently  specific  to  demand  the  senous  atten- 
tion of  this  court.    Baker  v.  Bohannan,  60. 
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17.  Argument:  improper  remark.  Appellant *8  counsel,  in  opening 
their  argument  in  this  court,  stated:  *'In  the  fir^it  place,  it  is  proper  to 
state  that  J.  B.  8ax  (plaintiff;  and  Charles  Sax  aretne  sharpest  clothing 
dealers  among  the  Jewish  mercliants  of  Ottumwa.''  Held  that  the 
remark  was  highly  improper,  as  justifying  the  inference  that  the  counsel 
supposed  that  the  members  of  this  court  might  have  a  prejudice  against 
Jews,  by  which  they  might  be  influenced;  and  for  the  implied  disrespect 
for  the  court  the  argument  might  properly  be  stricken  from  the  mes. 
Sax  V.  Drake,  760. 

18.  £rror  without  prejudice,  a  reversal  will  not  be  granted  on  account 
of  an  error  in  the  trial  court,  where  the  result  could  not  have  been  dif- 
ferent had  the  error  not  been  committed.    Moody  v.  Priest,  23. 

19.  Instruction:  no  prejudice— no  reversal.  An  instruction  will 
not  be  reviewed  when  it  appears  from  the  special  finding  of  the  jury 
that  it  could  not  have  prejudic2d  appellant.  Lathrop  v.  Cent,  Iowa 
R'y  Co.,  105. 

20.  Evidence:  no  prejudice— no  reversal.  Alleged  error  in  the  admis- 
sion of  evidence  will  not  be  considered  where,  under  the  instructions  of 
the  court,  it  could  not  have  prejudiced  the  appellant  as  to  any  question 
which  he  had  a  right  to  have  passed  upon  by  the  jury.    Id. 

21.  Presumption  in  pavor  of  trial  court.  Where  the  record  shows 
that  part  of  the  reply  to  a  counter-claim  has  been  omitted,  this  court  will 
rather  presume  that  the  omitted  pordon  put  the  counter-claim  in  issue, 
than  that  the  trial  court  rendered  judgment  against  defendant  upon 
a  counter-claim  which  was  not  put  in  issue.    Bower  r.  Wehher,  &6. 

22.  Presumption  in  favor  of  trial  court.  Wherejthe  record  showed 
that  the  referee  made  two  reports,  but  failed  to  show  that,  after  the  first 
one,  the  cause  had  been  sent  back  to  him,  but  the  court  below  acted  on 
the  two  reports,  abd  overruled  objections  based  on  the  ground  that  the 
case  had  not  been  sent  back  to  the  referee,  held  that  the  case  mi^ht  have 
been  sent  back  without  that  fact  appearing  of  record;  and  this  court 
will  presume  that  it  was,  in  support  of  the  decision  of  the  court  below. 
Johnson  v.  Mantz,  710. 

23.  Conflicting  evidence.  This  court  will  not  interfere  with  the  find- 
ing of  fact  made  by  a  court  iQ  a  luw  action,  where  the  evidence  is  con- 
flicting.   Argensinger  v,  Cline,  67;  Woodrum  v.  Carraher,  145. 

24.  Evidence  to  support  verdict.  A  verdict  will  not  be  disturbed  on 
appeal  for  want  of  evidence,  where  the  evidence  is  conflicting.  Baker 
p.  Bohannnn,  60;  Chambers  v.  Brown,  2l:j;  Slate  v,  O'Day,  ;568;  Rari' 
dan  V.  Cent.  Iowa  IV y  Co,,  527;  Upton  Manufg  Co,  r.  Huskit,  557. 

25.  Instruction  not  requested.  No  objections  can  be  raised  in  court 
upon  the  failure  of  the  trial  court  to  give  a  certain  instruction,  in  the 
absence  of  a  request  therefor.    State  v,  O'Day,  868. 

£6.  Question  not  raised  below.  Questions  not  raised  on  the  trial  of  law 
actions  in  the  lower  courts  cannot  be  raised  in  this  court  on  appeal. 
Miller  v.  Bradish,  216, 

27.  Form  of  procedure:  objection  too  late.  The  circuit  court  has 
both  probate  and  equity  jurisliction.  and  wht^rrt  a  proceeding  was  begun 
for  the  allowance  of  a  claim  against  an  administrator,  but  l»y  su^tsequent 
pleadings  a  question  was  raised  as  to  the  right  to  siibjpct  certain  prop- 
erty in  the  hands  of  one  of  the  heirs  to  the  payment  of  tlie  claim,  and 
the  parties,  without  objection  to  the  form  of  procedure,  submitted  the 
case  as  thM8  made  on  an  agreed  statement  of  facts,  held  that  the  court 
had  jurisdiction,  in  some  form  of  procedure,  to  determine  all  questions 
involved,  and  that  it  was  too  late  on  appeal  to  object  to  the  form  of  pro- 
cedure.   Baugh  v,  Barrett,  495. 
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2S.  Objections  to  kyidencb  not  raisbd  bblow.  In  considering:  an 
alleged  eiTor  of  the  trial  court  in  the  admission  of  evidence,  only  such 
objections  to  the  evidence  as  were  urged  belovr  will  be  considered  on 
appenl.    Johnson  r.  Millet\  562. 

29.  Errors  waived.  Errors  not  objected  to  when  made  are  deemed  to 
have  been  waived.    Manderscheid  v.  District  Court,  240. 

30.  Evidence:  incompetency:  objection  on  appeal.  Objection  to  a 
witness  on  the  ground  of  incomoetency  cannot  be  raised  for  the  first 
time  in  this  coart.    Schmidt  v,  Littig,  277. 

31.  Several  hearings:  CERTipyiNa  evidence.  Where  there  were  sep- 
arate hearings  as  to  several  defendants  in  an  equity  case,  but  the  same 
evidence  was  used  on  each  hearing,  it  was  not  necessary,  where  that 
fact  was  made  to  appear,  on  an  appeal  by  several  defendants,  to  have 
the  evidence  certified  and  set  out  in  the  record  morft  than- once,  in  order 
to  secure  a  trial  de  novo  as  to  each  of  them.  JBtna  Life  Ins,  Co.  v. 
Bishop^  64o. 

32.  Trial  DB  novo:  manner  and  time  of  cbrtifyino  evidence.  To 
entitle  an  equity  case  to  be  heard  de  novo  in  this  court,  the  evidence 
must  be  certified  by  the  juJg3  within  six  months  from  the  rendition  of 
the  decree;  and  the  rule  requires  that  the  written  transcript  of  the  short- 
hand notes  be  ro  certified,  fjr  it  alone,  and  not  the  original  notes,  con- 
stitutes the  evidence.  But  where  the  judge  in  due  form  certifies  the 
short-hand  notes  as  containing  all  the  evidenc3,  and  the  reporter,  within 
the  six  months,  files  a  translation  thereof,  properly  certified  by  himself, 
the  judge's  certificate  attached  to  t!ie  notes  may  be  reg  irded  as  so  con- 
nected with  the  translation  a^  to  answer  thi  purpos3  of  the  statute. 
Merrill  v.  Boice,  658. 

33.  Rulings  adverse  to  appellant  alo!?e  considered.  Tn  an  ordi- 
nary action,  this  court  can  review  only  such  ruling*  of  the  trial  court  as 
were  adverse  to  appf?lUnt.  AccordmQrly»  where  defendant,  on  three 
stated  grounds,  move  I  th-?  coirt  to  direct  a  verdict  for  him,  whi*h 
motion  the  court  overruled  as  to  the  first  and  third  count:},  but  sustained 
as  to  the  second,  an  I  plaintilT  alone  appealed,  held  that,  as  the  ruling 
of  the  court  a^  to  the  sufficiency  of  the  first  and  third  grounds  could  n;)t 
be  reviewe  1,  the  judgra9iit  must  hd  reversel  if  the  ruling  as  to  the  suf- 
ficiency of  the  93cond  ground  was  erroneous.  Colfax  Hotel  Co.  v.  Lijon^ 
68:3. 

34.  Less  than  one  hundred:  equity  case.  Where  leas  than  $100  is 
involved  in  an  appeal  to  thi-^  court,  only  such  qu3stion^  can  be  deter- 
mined as  are  certified,  though  the  a:tion  be  in  equity.  Teager  r.  Lands- 
leg,  725. 

35.  New  trial.  It  is  seldom  that  this  court  interfers  with  the  ruling  of  the 
court  below  in  granting  a  new  trial ;  and  in  this  case,  where  there  is  at  least 
considerable  doubt  whether  the  evidence  justified  the  general  and  special 
verdict  of  the  jury,  held  that  the  order  of  th3  lower  court  in  granting 
defendant  a  new  trial  must  be  sustained.  Lfftton  v.  C,  R.  /.  tt  P.  R*g 
Co.,  338. 

36.  Decision  without  discussion.  As  a  mere  statement  of  the  many 
exceptions  isken  by  appellant  would  show  that  they  are  not  well  taken, 
and  as  the  objections  made  to  instructions  are  mere  criticisms  with- 
out merit,  the  judgment  appealed  from  is  affirmed  without  discussion. 
Engs  r.  Priest,  126. 

87.  Affirmance  on  appellant's  abstract.  Where  appellant  fails  in 
his  abstract  to  present  a  case  requiring  th^  reversal  of  the  judgment 
appealed  from,  this  court  will  not  look  further  to  discover  authority  to 
atfirm  the  judgment.    Bower  v,  Webber,  286. 
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38.  FoBHBR  DBOisiON.  A  question  decided  on  one  appeal  to  this  court 
cannot  be  mised  again  on  a  second  appeal  of  the  same  case.  Dist,  Ttcp, 
of  Clay  V.  Ind,  Dist,  of  Buchanan,  88;  Randan  v.  Cent,  Iowa  R'y  Co,, 
527. 

'«)9.  JuDQNfBNT  ON  WRONOFUL  CHANOB  OP   YBNUB.     The  judgment  of  8 

court  in  a  case  which  has  been  sent  to  it  upon  an  unlawful  change  of 
venue  must  be  reversed,  and  the  cause  will  be  remanded  to  the  court 
which  granted  the  unlawful  chiinjjre.  {Ferguson  v.  Davis  Co,,  51  lowai 
220  followed.)     Wears  v,  Williams,  252. 

40.  Bill  of  exceptions  filed  too  late.  A  bill  of  exceptions  filed  after 
the  time  allowed  by  court  for  filing  the  same  will  be  stricken  out  on 
motion  in  this  court.     Templin  v.  Exchange  Bank,  149. 

41.  Speculative  litigation  by  attorneys:  disclaimkr  by  plaintiff. 
Plaintiff's  attorneys  in  this  case,  for  the  purpose  of  speculation,  pur- 
chased a  judgment  in  plaintiff's  name,  but  without  his  knowled^te,  and 
in  an  action  in  his  name  procured  a  decree  subjecting:  cer:aLn  real  estate 
to  the  payment  of  the  judgment.  From  this  decree  defendants  appeale  1 
to  this  court;  but  in  this  court  plaintiff's  affidavit  is  filed,  showint;  tb-at 
if  there  is  any  such  case  pending:  in  his  name  it  is  without  his  authority. 
Held  that  the  decree  below  should  be  reversed,  and  the  cause  dismissed, 
as  not  being  prosecuted  by  the  party  in  interest.  Gresham  r.  Chantry, 
728. 

42.  No  PROCEEDINGS  AFTER  APPEAL  DisicissED.  Appellant  perfected  his 
appeal,  but  failed  to  prosecute  it  at  the  proper  term,  and  appellee 
appeared,  filed  a  transcnpt  of  the  judt^ment,  and  procured  an  order  of 
amrmance,  and  for  judgment  on  the  supersedeas  bond.  Afterwards 
the  appellant  moved  to  set  aside  this  order,  which  was  done  on  the  gro:in-l 

*  that  appellant  had  served  on  the  appellee  and  clerk  of  the  district  court 
timely  notice  that  he  had  dismissed  his  appeal.  Held  that  this  court 
had  no  further  jurisdiction  of  the  cause,  and  that  appell  int  could  not 
afterwards  be  allowed  to  prosecute  the  appeal  which  n9  himself  had  bO 
caused  to  be  dismissed.    Dewey  v.  Pierce,  81. 

43.  Excessive  judombnt:  remittitur.  The  only  error  in  the  judgment 
appealed  from  being  that  it  i\  evidently,  by  mistake,  for  too  great  a  sum, 
it  is  affirmed  on  condition  that  the  appellee  remit  the  excess  in  the  court 
below  within  thirty  days;  otherwise  it  is  reversed.  Waggoner  r.  Turner 
127. 

44.  EXCBSSIVB  JUDGMENT  ON  VERDICT:  AFFIRMANCE  UPON  REMISSION   OF 

PART.  The  judgment  upon  a  verdict  for  plaintiff  in  this  case  for  a  per- 
sonal iryury  was  for  f  25,000.  This  amount  app3aring  to  this  court  to  be 
excessive,  plaintiff  is  allowed  sixty  da^4  to  elect  to  accept  judgment  in 
this  court  for  $15,000,  and,  in  case  of  his  rafus  il  so  to  d  >,  the  judgment 
to  be  reversed.  Beck,  J.,  dissenting,  on  the  ground  th  it  such  order  is 
not  within  the  province  of  the  court.    Cooper  v.  Mills  Co.,  350. 

45.  ExoBSSiYB  DAM'AOEs:  REMITTITUR.  Where  the  only  error  discov«'red 
on  appeal  is  that  the  damages  are  clearly  excessive,  the  appellee  wdl  b ; 
allowed  to  remit  the  excess,  or,  if  he  fails  or  refuses  so  to  do,  the  c  ms  3  will 
be  remanded  for  a  new  trial.    Kitterman  v.  C,  M.  d;  St,  P.  H'y  Co,,  440. 

46.  Assignment  of  error:  exactness.  An  assignm^^nt  of  error,  thai 
the  ** court  erred  in  overruling  the  first,  second  and  third  ground-*  of 
defendant's  motion  for  a  new  trial,*'  held  sufficiently  sp%ific,  where  said 
grounds  stated,  though  in  different  ways,  but  a  single  proposition.    Id. 

47.  — :  An  assignment  of  error  should  refer  to  the  puge  of  the  abs'r.ici 
where  the  alleged  error  maybe  fmni.  The  cjurt  cannot  search  the 
record  to  find  it    StaU  v.  O'Day,  365. 
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PRESCRIPTION. 
See  Easkmskt. 

PRESUMPTION. 
See  PARTKBR8HIF,  2;  Patmbnt,  1;  Pbactics  in  SuPRxmB  COUBT,  5,  21. 

PRINCIPAL  AND  AGENT. 
See  Agency  and  Agent. 

PRIORITY  OF  LIENS. 

See  AssiaNMSNT,  8, 4;   Chattel  Mortgage,  1,  2,  3,  5,  6;   Mbchanio^s 
LiBN,  2;  Mobtoage,  passim, 

PROMISSORY  NOTE. 

1.  Blank  indobsembnt:  parol  bvidbncb  to  explain.    Where  there 

is  a  blank  iadorsement  of  a  promissory  note,  it  is  competent  to  establish 
by  parol  a  different  contract  f  rooi  that  which  in  such  case  is  impliei  by 
law;  (Harrison  v.  McKim,  18  Iowa,  485;)  bat  it  is  not  competent  thus 
to  prove  that  no  oblisatioa  or  contract  of  aay  description  was  entered 
into  or  intended  by  the  blank  indorsement  of  the  note.  Oeneser  v.  Wist- 
ner,  119. 

2.  Illegal  consideration:  novation.    Where  A.  was  indebted  to  B. 

upon  aa  illegal  consideration,  and  B.  owed  C.  a  valid  debt,  and,  by  nova- 
tion, A.  made  his  promissory  notes  to  C,  in  settlement  of  his  debt  to  B., 
and  of  B.*s  debt  to  C,  ?ield  that  the  ille^l  consideration  of  A.'s  ori^ 
inal  debt  to  B.  could  not  be  pleaded  aj^ainst  the  notes  so  given, — C.  hav- 
ing no  knowledge  of  such  illegal  consideration.    Bower  v.  Webber,  286. 

3.  Denial  of  execution:  evidence:  offbb  of  payment.    Where  the 

{>erson  whose  name  was  signed  to  a  promissory  note  denied  the  execu- 
tion of  it.  a  letter  written  by  him  to  the  holder,  offering  to  pay  an 
amount  which  he  admitted  to  be  due  on  the  note,  was  properly  admit- 
ted  against  him  to  rebut  his  denial.  Such  a  letter  was  not  an  offer  to 
compromise,  to  be  excluded  under  §  2900  of  the  Code.  Bayliss  v,  Mur- 
ray, 290. 

4.  ;-:  batification:   evidence:   instruction.    Where  defendant 

denied  the  execution  of  the  note,  evidence  that  he  had  admitted  his  lia- 
bility upon  it  was  sufficient  to  justify  an  instruction  that  he  might  have 
become  Uable  by  acceptmg  and  ratifying  it.    Id. 

5.  Subett:  conditions  not  known  to  payee:  sionatubes  by  otheb 

SUBETIES.  A  surety  on  a  promissory  note  cannot  escape  liability  on  the 
ground  that  he  signed  it  upon  the  promise  of  the  principal  that  the 
other  named  persons  would  sign  it,  and  that  they  did  not  do  so,  but  i^at 
others  not  named  did  sign  it  without  his  knowledge  or  consent,  unless 
he  shows  in  addition  that  plaintiff  had  knowle  Ige  of  the  facts,  or  was 
chargeable  with  such  knowledge.  See  cases  cit^  in  opinion.  Mickle- 
wait  V.  Noef,  344. 

6.  Signed  on  Sunday,  delivered  on  Monday:  validity.    A  promis- 

soTT  note  signt'd  on  Sunday,  but  not  delivered  till  Monday,  is  not  invalid 
as  being  a  Sunday  contract.    Bell  v.  Mahin,  408. 

7.  Material  alteration:  w^at  is:  surety.    Changing  the  payee  in  a 

note  of  ter  it  is  signed  by  a  surety  is  such  a  materiiQ  alteration  as  will 
discharge  the  surety.    Id, 

8.  :  ratification  by  surety:  pbocuring  extension.    Where  a 

surety  on  a  promissory  note,  after  learning  of  a  material  alteration  of  the 
note  made  oy  his  principal,  seeks  and  procures  an  extension  of  time 
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thereon,  be  thereby  ratifies  the  alteration,  and  becomes  bound  by  the 
note  as  changed.    Id, 

9.  : :  BURDKN  OP  Piioop.    In  such  case  the  burden  is  upon  the 

hoUer  of  the  note,  after  the  alteration  has  bean  established,  to  prove 
the  facts  coostitutinfl:  ratification.    Id, 

10.  Payment  to  agent:  authobitv.  B.,  a  lo.m  braker,  nejrotiated  a 
loan  from  S.  to  D.,  but  the  note  giren  by  D.  us  evidence  of  the  debt 
was  made  payable  to  B.,  or  bearer,  and  was  delivered  to  him.  B.  de- 
livered the  note  to  S.,  but  D.  paid  the  interest  for  m^ny  years  to  B.,  and 
took  his  receipt  for  the  same,  and  S.  received  the  interest  from  B.  D., 
relying  on  B.  s  agency,  as  estabhshed  b^tbeir  former  deiling,  and  hav- 
ing no  reason  to  suspect  any  change,  paid  the  principal  of  the  note  to  B. 
Held  that  8.  was  bound  by  the  payment.    Sax  v,  Dt^ik;  760. 

See  Payment,  1;  Plkdqb,  1. 

PROXIMATE  CAUSE. 

See  Negligence,  3. 

PUBLIC  POLICY. 
See  Tax  Sale  and  Deed,  3. 

PUNISHMENT. 
See  Contempt,  4;  Crimcnal  Law,  26;  Intoxicating  Liquors,  13. 

RAILROADS. 

1.  Time  to  procure  tickets:  extra   charge  on  train.    Section  2, 

chapter  68,  Laws  of  1874,  provides  th>*t  **a  charge  of  ten  cents  may  be 
added  to  the  fare  of  any  passenger,  where  the  same  is  paid  upon  the 
cars,  if  a  ticket  might  have  been  procured  within  a  reasonable  time  be- 
^  fore  the  departure  of  the  train.''  Held  that,  in  order  to  justify  the  com- 
pany in  demanding  the  extra  charge,  and  in  ejecting  a  passenger  who 
refuses  to  pay  it,  it  is  not  necessary  to  keep  the  ticket  office  at  a  small 
station  open  until  the  very  moment  of  the  departure  of  the  train.  All 
that  a  pMssenger  can  demand  is  that  he  have  a  reasonable  opportunity 
to  purchase  a  ticket;  and,  m  determininor  whether  such  opportunity  wa< 
given  in  this  cHse,  it  was  proper  for  the  jury  to  CDnsid'^r  the  character  of 
the  station,  and  whether  the  facdities  for  purchasing  tickets  were  snch 
as  were  rt*quired  for  the  convenience  of  the  public  at  that  place.  Ev- 
erett V.  C,  R.  1.  dt  P.  i?V  Co.,  15. 

2.  Ejectment  of  paS'^enger:  place  of  ejectment.    It  is  not  required 

in  this  state  that,  where  a  person  may  rightfully  be  ejected  from  a  rail- 
road train,  it  must  be  done  at  a  station  or  public  crossing.  (Compare 
Btown  t .  Railway  Co,,  51  Iowa,  235.)    Id, 

3.  Company's  surgeon:  authority  to  bind  company.    The  surgeon  of 

a  railroad  company  ha?  no  implied  authority,  as  such,  to  bind  the  com- 
pany by  an  aarreement  that  it  will  pay  for  services,  and  meals  furnished 
nurses  and  others,  in  attendance  upon  an  employe  of  the  company  in- 
jured by  an  accident  on  th»road,  and  under  treatment  of  the  surgeon. 
Bmhnell  v.  C.  dt  X,  W,  R'tj  Co.,  620. 

4.  Coupling  cars:  right  to  presume  upon  obedience  to  signal. 

Where  a  brakemau,  about  to  c:^uple  cars,  has  given  a  signal  for  the 
moving  cars  to  stop,  he  has  a  right  to  presume  that  it  will  be  obej-e*!, 
and  in  acting  upon  such  pi'esumption  he  will  not  be  guilty  of  negli- 
gence, unless  he  knows,  tr  by  the  exercise  of  ordinary  care  might  know, 
that  his  (liffnal  has  been  misunderstood,  or  is  bemg  disobeyed,  in  which 
case  he  will  not  be  justified  in  acting  upon  the  presumption.    [But  corn- 
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pare  Deeds  r.  Chicago^  R.  L  dt  P.  R*y  Co,,  163,  where  there  was  a  rule 
of  the  company  asrainst  such  presumption. — Rep.J  Nichols  v.  C,  R.  /. 
c&  P,  R'y  Co.,  154. 

5.  Risks  assumed  bt  bicplotes:  dangers  frok  snow  banks.    Dan^rs 

iiom  snow-ljanks  are  inseparable  from  the  operation  ot  railroads  where 
8U0W  prevails  and  is  removed  from  the  track  bv  enow-plows;  and  when 
employes  enter  the  service  they  assume  such  risks.  Dotvell  v,  Burlinq- 
ton,  C.  R.  dr  N.  Ky  Co.,  62  Iowa,  629,  and  Brown  r.  C,  i?.  /.  *(•  P, 
n\t/  Co.,  64  Id.,  652,  followed.    Broivn  v,  C,  R.  I.  (t  P.  R'y  Co.,  161. 

6.  Snow-banks:  signals.    Railroad  companies  are  under  no  oMijration  to 

place  signals  at  snow-banks  along  tbeir  tracks,  nor  to  give  notice  by 
whistle  or  boll  of  the  approach  of  a  train  to  a  snow  bank,  in  order  to 
protect  trainmen  from  injury.    Id, 

7.  Injury   to  negligent  trainmen:   speed  op  train  immaterial. 

Where  a  trainman  recklessly  puis  himself  in  a  position  of  danger  upon 
a  train  moving  with  unusual  speed,  and  is  injured,  he  cannot  recover  of 
the  company  on  the  arround  that  his  co-employes  were  negligent  in  run- 
ning the  train  too  fast    Id, 

8.  Injury  TO  EMPL9YE:   contributory   negligence:   erroneous   in- 

STUUCTiON.  An  instruction  t>  the  effect  that,  if  a  railroad  employe  is 
injured  solely  on  account  of  hi^  negligence  in  dipreg.irding  the  ru)e.=»  of 
the  company,  he  cannot  recover,  is  erroneous,  be  :ause  it  is  caiculat*»d 
to  mislead  the  jury  into  the  error  of  finding  in  his  favor  in  cane  hi«*  neg- 
ligence only  contributed  to  the  injury.  Deeds  v,  C,  R,  /.  <^  P.  R^y 
Co.,  164. 

9.  Injury  to  conductor  through  his  own  negligence.    Where  the 

conductor  in  charge  of  a  railroad  train  knew  every  circumstance  which 
tended  to  render  the  operation  of  his  train  hazardous,  and  if,  in  his 
iudgnient.  it  was  not  being  operated  in  the  safest  possible  manner, 
he  Hid  full  authority  to  direct  that  such  changes  be  made  in  the  manner 
of  its  operation  as  would  render  it  safe,  held  that,  if  by  its  neifligent 
operation  he  was  killed,  his  administrator  could  not  recover  against  the 
railroad  company.  (Compare  D^-ir^v  p.  Chicago  d'  N.  \V,  R'y  Co.,  31 
Iowa,  373.)    Latte  r.  Cent,  loica  R'y  Co,,  443. 

10.  Personal  injury:  negligence:  burden  op  proof.  One  who  seeks 
to  recover  of  another  on  the  ground  of  negligence  has  the  burden  to 
establish  the  alleged  neorligenw,  as  such  negligence  cannot  be  presumed 
from  the  fact  of  the  accident  resulting  in  the  injury.  (Compare  Case  v. 
Chicago,  R.  I,  dt.  P.  R'y  Co.,  64  Iowa,  762.)  Case  v.  C„  R,  I,  d  P. 
R'y  Co.,  449. 

11.  Undulating  track:  proper  application  op  brakes:  expert 
testimony.  Plamtiflf*8  son,  who  was  a  brakeman  on  one  of  defendant*H 
freight  trains,  was  killed  on  ac^^ount  of  a  separa.i  n  of  the  train.  The 
train  was  passing  over  a  portion  of  the  track  where  there  was  a  saar, 
then  arise  or  "hog's  back,  *  and  then  a  down  gr.ide.  and  the  separation 
took  place  when  the  front  end  of  the  train  was  on  the  down  grade  and 
the  central  portion  was  on  the  **hog's  back."  Held  that  the  opinion  of 
an  expert  was  not  admissible  to  show  how  the  brakes  should  have  been 
applied  to  prevent  the  breaking  of  the  train,  but  that  it  was  a  question 
for  the  jury,  to  be  determined  from  the  facts  in  regard  to  the  weight  of 
the  train,  the  depth  of  the  sag,  the  character  of  th^  *'hog's  bick,"  and 
all  the  circumstances  of  the  CA«<e.  Sf*e  opinion  for  cases  followed  and 
distinguished.    Burns  c,  C,  M,  d  St,  P,  R'y  Co,,  450. 

12.  Duty  to  employes:  use  op  best  appliances.  Ar  to  its  employes 
a  railroad  company  is  not  bound  to  use  the  best  appliances,  but  only  s  ich 
as  are  ordinarily  sufiBcient  for  the  purpose;  nor  is  it  required  to  adopt 
any  new  device  until  its  utility  ha:^  been  sufficiently  tested,  and  it  lias 
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been  shown  to  be,  as  a  whole,  better  than  the  appliance  already  in  use 
ior  tbe  same  purpose.    Id, 

13.  Injury  to  brakeman:  waiver  op  negltgbnce.  No  recovery  can 
be  had  on  account  of  the  death  of  a  brakeman  occtisioned  by  tlie  bveak- 
injf  of  tbe  coupling  of  a  train,  where  he  had  experience  as  u  brakeman, 
knew  the  character  of  the  couplinjf  used,  and  continued  irf  the  com- 
pany's employment  without  objection.    Id, 

14.  :  ABSKNCE  OF  CONTRIBUTORY  NEGLIGENCE:  EVrOENCK.  Plaint- 
iff's son,  an  experienced  brakeman,  when  last  t^een  alive,  was  perform- 
ing his  duty  in  setting  the  brakes  on  a  freight  car  on  which  he  was  rid- 
ing. A  minute  later,  t^he  train  having  separated  at  the  first  coupling  in 
front  of  him,  he  was  thrown  to  the  ground,  run  over  t»y  the  rear  end  of 
the  train,  and  killed.  Although  there  was  no  other  evi  tence  bearing 
on  the  question  of  negligence,  or  of  fi*eedom  from  it,  on  his  p  irt,  held 
that  the  court  was  justified  in  submitting  it  to  the  jury  in  an  action 
against  the  company  lor  negligence.  See  opinion  for  authonties  pro  and 
con.    Id, 

15.  Pleading  negligence  of  defendant:  proof  of  that  of  em- 
ploye. Whether  a  plea  charging  a  railroad  company  with  negligence 
can  be  supported  by  evidence  of  the  negligence  of  a  co- employe,  qucpre, 
but  common  fairness  requires  that  if  the  negligence  of  an  employe  is 
relied  upon  it  should  be  stated  in  the  pleading.     Jd, 

16.  Injuky  to  brakeman:  negligence:  verdict  against  evidence. 
Plaintiff  *s  intestate,  while  pi-eparing  to  couple  cars  on  delendant's  road, 
was  caught  by  the  foot  between  a  guard-rail  ami  one  of  the  mils  of  tbe 
track,  and,  being  unable  to  extricate  himself,  he  made  ontcries  which 
were  hoard  by  a  fellow  brakeman  on  the  train,  who  caused  ih*'  train  to 
be  stopped,  but  not  until  plaintiff's  intestate  bad  been  run  over  and  in- 
jured, so  that  he  died.  The  action  was  based  on  the  theoiy  that  the 
men  in  charge  of  the  train  were  negligent  in  not  pooner  baring  the 
outcries,  or  in  not  sooner  stopping  the  train  after  hearing  them.  I  here 
was  a  judgment  upon  a  verdict  for  plaintiff,  but  upon  a  consideration 
of  the  evidence,  (see  opinion.)  held  that  there  was  nothini;  whatever 
to  i^how  negligence  on  the  part  of  defendant's  employes,  wnd  that  the 
judgment  must  be  reversed.    Ford  v.  Cent,  Iowa  R\}  Co.^  627. 

17.  Injury  to  stock  on  track:  proof  of  bervick  of  notice.  On  a 
trial  to  recover  damages  for  injury  to  stock  on  a  railway  track,  a  copy  of 
the  notice  and  affidavit  served  on  the  company  und  r  tWe  statute  is 
admissible,  ^hen  accompanied  with  the  oath  or  atfidivit  of  the  |)er8on 
who  Kcrved  the  same,  to  prove  the  fact  of  such  service,  under  Code, 
9  3698.    McLenon  v,  K,  C,  St,  J,  db  C,  B,  R'y  Co.  JJ20. 

18.  Diligence  due  passengers.    A  carrier  is  bound  to  exercise  the  high- 

est degree  of  care  and  skill  to  preserve  the  safety  of  passengers  and 
prevent  accidents;  reasonable  or  ordinary  dilijjeiio*^  is  not  snfficient. 
See  opinion  for  authorities.    Moore  v,  Des  M,  d^  Ft,  D.  R\i  Co  ,  491. 

19.  iNjuniEs  to  passenger:  defective  instruction.  Where  a  passen- 
ger sought  to  recover  tor  several  injuries  receivetl  by  the  overturning  of 
a  railwav  coach,  it  was  error  to  instruct  tbe  jury  that,  unh^Hs  a  cert lin 
specified  one  of  the  injuries  was  caused  in  whole  or  in  part  by  the  acci- 
dent, plaintiff  could  not  recover,  even  though  tbe  jury  were  toll  in 
another  instruction  that  if  they  found  for  plaintiff  they  should  award 
him  such  damages  as  would  compensate  him  for  all  the  injuries 
suffered.    Id. 

20.  Insurers  op  goods  carried:  ix)88  by  act  of  owner.  Although  a 
carrier  is  held  to  be  an  insurer  of  the  safety  of  property  while  he  has  it 
in  hi"<  posRession  a^  a  carrier,  the  rule  does  not  aoply  where  the  goods 
wore  transported  in  a  car  which  was  lef  t^  m  tlie  exclusive  control  of  the 
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Bbipper*8  agent,  and  they  were  destroyed  by  bis  act;  and  in  such  case  it 
is  immnterial  whether  the  agent  was  carefol  or  negligent.  Hart  v,  C. 
d-  N.  W,  iVy  Co,,  485. 

21. : ;  VOID  CONTRACT  OP  KXKMPTiON.    Tt  18  immaterial. 

also,  in  puch  cas^p,  that  the  owner's  ujrent  accompanied  the  goods  under 
a  provision  in  a  contract  exempting  the  carrier  from  liability,  and  which 
was  void  und-  r  g  TiOS  of  the  Code.    Id. 

22.  Contract  limiting  liability  op  carrier:  code,  §  1308.  Under  § 
13u8  cf  tlie  Co  le,  a  contract  between  a  railroad  company  and  a  shipper 
of  horses,  lin»itini?  the  liability  of  the  compsiny  for  the  horses  to  an 
amount  lees  than  their  actual  value,  is  invalid.    Id, 

constitutionality:  inteu-state  commerce.    Sec- 


tion KJ08  of  the  Code,  whereby  all  contracts  by  which  carriers  seek  t"> 
limit  their  liability  as  such  are  declared  to  be  invalid,  is  not  repugnant 
to  the  ccnstitution  of  the  United  States,  as  being  a  regulation  of  com- 
merce betwi  en  the  states,  when  the  contr.ict  relates  to  a  shipment  of 
goods  from  this  stale  to  another.    See  authorities  cited  in  opinion.    /(/. 

24.  Carrikrs  of  livk  stock:  diligbncr  rkquiked:  eyidbncb.  Wh*»re 
a  carrier  is  delayed  in  delivering  live  stock  to  market,  it  may  excuse  the 
detail  by  proot  of  misfortune  or  accident,  although  not  inevitable  or  pro- 
duced by  the  act  oi  God.  But  evidence  of  such  accident  and  delay  i* 
not  admissible  to  excuse  the  delivery  of  the  stock  in  had  order,  unless 
there  is  (•fft-rnd  with  it  evidence  to  prove  that  it  used  the  highest  degree 
of  care  during  the  delav  for  the  perservution  and  safety  of  the  animals. 
Kinnick  r.  C,  R,  I,  dt  P.  R\j  Co,,  665. 

25.  :    :  injury  to  ANiHAiiS  from  natural  propensities. 

Where  the  cause  of  damage  to  live  stock  for  which  recompense  is 
pought  from  aairrier  is  connected  with  tho  charactt^r  or  propensities  of 
the  animal'4  undertaken  to  be  carried,  the  ortlinary  responsibility  of  the 
carrier  does  not  atlach;  (McCo>i  r.  Keokuk  d^  Des  M.  Ky  Co,,  44  Iowa, 
424;)  but  where  iti-*  shown  that  such  propensities  are  active  only  while 
the  car  in  which  the  animals  are  carried  is  standing  still,  and  it  appears 
that  the  damagi^  in  question  occurred  on  account  of  unusual  delay,  caused 
by  accident,  and  thit  the  damage  raiirht  have  be»n  avoid 'd  by  unload- 
ing the  animals,  or  t»y  giving  them  personal  attention  during  the  delay, 
held  that  the  rule  exempting  the  c;in  ier  did  not  apply.    /(/. 


26.  — ; :  :  CARS  overloaded.  Where  a  railroad  company  re- 
ceives f.)r  shipment  a  car  of  hogs  which  is  overloaded,  it  assumes  all  lh*» 
responsibilities  of  a  common  « atxier  with  reference  to  it,  and  cannot 
escape  liability  for  damages  to  th^  property  on  the  ground  that  the  cac 
was  overloaJed.     Id. 

27.  Right  op  way:  complaint  by  lessee  of  land.  A  lessee  of  land 
over  which  a  railroad  is  i.i  operation  at  the  date  of  the  lease  has  no 
greater  riirht  to  qu^^st  on  the  validity  ot  tlie  company's  right  of  way 
than  the  let^scr  had  when  the  lease  was  made.  C,  M,  d-  St.  P,  ICy 
Co.  P,  Bean,  257. 

28.  :  condemnation:  form  and  effect  of  award.    Where  the 

real  owner  of  land  is  made  a  party  to  proceedings  to  condemn  right  of 
way  ior  a  railroad,  the  proceedings  will  be  valid  as  ai^ainst  him,  though 
language  used  by  the  commissioners  in  their  awai'd  may  indicate  that  in 
their  opinion  an  unknown  lessee  has  an  interest  in  it.    Id, 

29.  — ; :   LOSS  BY  non-user:  second   award  of  daharks.    Where 

right  of  way  for  a  railroad  has  been  regularly  condemned  as  a'iuinst  th« 
own^'r  of  the  land,  and  the  award  has  tjeen  paid  t>  the  sheriif.  and  tne 
owner  neither  appeals  nor  takes  th«  award,  and  the  company  fails  to  u-« 
the  right  of  way  for  so  long  a  time  as  to  incur  a  forteiture  under  g^ 
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1260,  1261  of  the  C9d9,  as  amended,  bat  afterwards  builds  its  road 
thereon,  the  owner  cannot  maintain  proceediners  under  the  statute  for  a 
second  award  of  dama^fs;  foi  the  first  award  is  still  in  the  hands  of  the 
pheritt  for  the  benefit  of  the  owner,  and  the  statute  plainly  provides 
that,  notwithstanding  un  abandonment,  he  shall  not  be  entitled  to  be 
paid  twice  for  the  ri^ht  of  way.    Id, 

CO.   C0ND»<:M NATION  OP  RIGHT    OP    WAY:    APPBAL:    WHEN    TAKEN.     The 

time  for  takinj?  an  appeal  from  an  award  of  damages  for  right  of  way 
for  a  railroad  l>egins  to  run,  not  from  the  day  when  the  premises  arc 
Viewed  by  the  jury,  but  from  the  Hme  the  assessment  is  actually  made, 
reduced  to  writing  and  made  public,  or  in  some  legitimate  mannei 
brought  to  the  knowledge  of  the  parties  interested.  Jamison  v.  Bur' 
Ungtoit  dt  Western  R'y  Co.,  670. 

81.  :  DATE  OP  awaud:  evidence:   appidavit  op  juror.    The 

affidavit  of  one  of  the  jurors  in  proceedings  to  condemn  right  of  way  for 
a  niiiroad  is  admissible  to  prove  the  date  on  which  the  award  was  actu* 
ally  mjide.    Id, 

32.  :  notice  op  appeal:  on  whom  served:  agent.    The  notice 

of  appeal  from  an  award  of  damages  for  right  of  way  for  a  railroad,  when 
taken  by  the  land  owners,  may  be  served  on  a  civil  engineer  who  has 
charge  of  the  surveys  and  location  of  the  road  and  of  an  office  of  the 
company  within  the  county,  and  who  has  transacted  busin^^ss  connected 
with  the  procuring  of  the  right  of  way.  The  statnte  requires  service  on 
an  "agent*'  only,  without  designating  the  kind  of  agent.    Id. 

83.  No  cattle-guards:  loss  op  pasture:  mkasuke  op  damages: 
evidknce.  In  an  action  to  recover  for  loss  of  pasture  through  the  neg- 
lect of  defendant  to  construct  cattle-eruards,  the  jury  was  properly  in- 
structed that  while  the  plaintiff  could  not,  under  the  issue,  recover  the 
cost  of  herding  his  cattle  upon  the  exposed  pasture,  yet,  if  the  herding 
was  rendered  necessary  by  the  failure  of  the  defendant  to  construct  the 
cattle-guards,  the  necessary  cost  of  such  herding  might  be  considt-red  in 
determining  how  much  less  the  pasturage  was  worth  than  it  would  have 
been  had  the  guards  been  constructed  and  maintained.  liaridan  v. 
Cent  Iowa  B'y  Co,,  527. 

34.  Right  to  fence  tract  in  towns.  A  railroad  company  has  no  right 
to  tence  its  track,  against  stock  running  at  large,  across  t  he  platted 
streets  an  I  alleyn  of  a  town,  even  if  such  streets  and  alleys  are  not  used, 
or  are  not  in  condition  to  be  used,  by  the  public.  Lathrop  r.  Cent,  Iowa 
irtj  Co.,  105. 

3o.  Ghatuitioub  street  crossing:  location  op  standing  cars,  a 
much-traveled  street  m  the  town  of  S.  t-rminated  at  the  defendants' 
depot  grounds.  On  tlie  other  side  of  the  depot,  grounds,  and  opposite 
to  the  terminus  of  sai  I  strf»ct,  another  street  began,  Imt  there  was  no 
connecting  established  highwciy  over  the  depot  grounds.  The  defend- 
ant, however,  had  invited  and  established  travel  over  its  depot  grounds 
by  planking  its  track  at  that  point,  but  the  planked  tra^k  was  not  as 
wide  as  th-  streets  on  either  side,  and  was  not  in  a  direct  Ime  connecting 
them.  Ufhl  that  defendant  was  not  bound  to  keep  open  a  t*assasre  way 
other  or  wider  than  that  upon  which  it  had  invited  travel  by  planking 
it,  and  that  it  was  not  liable  for  leaving  a  car  standing  upon  its  track 
adjacent  to  the  p'ank  drive- wav,  whereat  plaintifl^"s  horse  became 
frightened,  ran  away,  and  caused  her  personal  injury.  O'Donnell  r. 
C,  M.  dt  St,  P.  IV y  Co.,  102. 

See  Statute  op  Lfmctations,  3;  Taxes,  4-6. 

RAPE. 

See  Criminal  Law,  1-3;  Evidbncb,  16. 
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RATIFICATION. 

See  AoBNOT  and  Agent,  2;  Partnership,  I;  Promissort  Notb»  4,  8,  9. 

REAL  ESTATE  BROKER. 

See  Contract,  1,  8. 

RECORDS. 

See  Courts,  2;  Deed,  1,  2;  Mortoaqe,  1,  3,  7, 10, 11»  14. 

REDEMPTION. 

See  MoRTGAOB,  8. 

REFERENCE. 

See  Jttdoment,  8;  Practice  and  Procedure,  6. 

REMITTITUR. 

See  Practice  in  Supreme  Court.  48-45. 

REMOVAL  OF  CAUSES. 

1.  To  federal  courts:  pleadino  legal  coxclusions.  Before  a  cause 
can  be  removed  to  the  federal  courts  on  the  ground  that  it  involves  a 
controversy  between  citizens  of  the  same  state  arising  under  the  consti- 
tution and  laws  of  the  United  States,  the  fact  that  there  is  such  a  con- 
troversy must  be  ascertained  from  an  inspection  of  the  pleadings;  and 
for  this  purpose  mere  conclusions  of  law  contained  in  the  pleadings  can- 
not be  considered.    McLain  v.  LeichU  401. 

REPLEVIN. 

1.  FoRH  OF  judgment:  error  without  prejudice  Where  mort- 
gaged chattels  were  levied  upon  under  execution  against  the  mortgagor, 
and  the  mortgagee  replevied  them,  but  the  jud^^ment  was  for  the  de- 
fendant— the  officer  who  made  the  levy, — the  judgment  should  hare 
been  for  the  return  of  the  property,  or,  in  default  thereof,  for  the  amount 
due  on  the  execution,  and  not  for  the  entire  value  of  the  property,  where 
that  was  more  than  the  amount  due  on  the  execution.  But,  although 
the  alternative  judgment  was  for  the  greater  amount,  plaintiffs  cannot 
complain,  so  long  as  they  may  discharge  the  same  by  the  return  of  the 
property.    Ormsby  v,  Nolan,  130. 

RES  AD  JUDICATA. 

See  Former  Adjudication. 

RESCISSION. 

See  Contract,  7;  Equity,  1, 

RES  GESTiE. 

See  Evidence,  2. 

RESIDENCE. 

See  Elections,  2;  Statute  of  Limitations,  3. 

RIGHT  OP  WAY. 

See  Railroads.  27-34. 

SALE. 

1.  RroHT  TO  RETURN  GOODS.  Where  the  purchaser  of  goods  by  the  termi 
of  the  contract  reserves  the  right  to  return  all  or  a  part  of  the  goods,  if. 
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when  receiyed,  they  do  not  suit  him,  paying:  only  for  those  which  he 
keeps,  he  can  exercise  that  right  so  lonj?  as  the  g^ods  are  in  his  posses- 
sion; and  he  does  not  forfeit  such  right  by  pointing  ont  to  the  seller 
wherein  the  goods  fail  to  comply  with  the  contract  in  pnce  and  quality, 
and  demanding  a  correction  oi  the  bill  to  conform  therewith.  Argen- 
singer  v.  Cline,  57. 

2.  Of  machinb:  wakranty:  breach:  choice  of  rembdies.  Where  a 
machine  is  purchased  under  a  warranty  for  a  year,  tbe  purchaser  may, 
upon  discovering  that  it  does  not  work  as  warranted,  either  rescind  the 
contract  by  returning  the  machine,  or  sue  on  the  warranty  for  the  recov- 
ery of  his  damages.  (See  opinion  for  authorities  )  But  if  he  elects  to 
rescind,  he  must  do  ko  and  return  the  machine  within  a  reasonable  time 
after  he  discovers  the  breich,  and  he  has  not  tbe  year  for  which  the 
machine  is  warranted  in  which  to  exercise  his  election.  Upton  Ufa  Co* 
V,  Huiske,  557. 

SCHOOL  DISTRICTS  AND  DIRECTORS. 

1.  School- house:   inferior  work:   fraud:   payment:    injunction. 

Where  school  directors  contract  for  the  erection  of  a  school-house  of  a 
certain  quality  of  materials  and  work,  and,  eith'T  through  collusion  on 
their  part  with  the  contractor,  or  through  their  neglect  of  official  duty, 
a  house  of  inferior  quality  has  been  erected,  and  they  are  about  to  accept 
it  and  pay  the  contract  price,  equity  will  interfere,  at  the  suit  of  a  tax- 
payer, to  restrain  them  from  paying  more  ibr  the  house  than  it  is  rea- 
sonably worth,  and  will,  upon  the  payment  of  such  sura,  dischargre  the 
district  from  all  further  liability  under  the  contract.  Carthan  v.  Lang, 
384. 

2.  Directors:  liability  for  errors:  damages.    School  directors  are  not 

liable  to  a  tax-payer  in  damages  for  errors  on  their  part  in  the  perform- 
ance of  the  duties  of  their  office,  where  it  is  not  shown  that  they  have 
acted  in  bad  faith.     Wood  v.  Farmer,  533. 

3.  Power  op  subdistrict  to  vote  school- house  tax:  code,  §  1778.  Under 

^  1778  of  the  Code,  a  Bubdistrict  in  a  district  township  has  the  power,  at 
its  annual  meeting  of  electors,  to  vote  a  tax  to  be  raised  m  a  subdistrict 
for  school-bouse  purposes,  in  addition  to  the  tax  voted  under  §  1717, 
par.  3,  of  the  Code,  by  the  electors  of  the  whole  district  township  at 
their  annual  meeting;  and  when  such  tax  has  been  voted  in  a  subdis- 
trict, it  is  the  duty  of  the  directors  of  the  district  township  to  ceitify  it 
to  the  board  of  sunervisors,  to  the  end  that  they  may  levy  the  same; 
and  mandamus  will  lie  to  compel  the  directors  to  peiform  such  duty. 
Id. 

4.  Number  of  school-houses  in  subdistrict.    There  is  nothing  in  the 

statute  limiting  subdistricts  to  one  school-house.    Id. 

5.  State   superintendent:  pBcistox  of  final.      The  decision  of  the 

superintendent  of  public  instruction  on  questions  of  fact  arising  on 
appeals  tried  before  him  is  final.    Id, 

6.  Ordering  term  of  school:  power  of  district  court.     Where  the 

the  superintendent  of  public  instruction  ordered  the  directors  of  a  dis- 
trict township  to  provide  three  months'.school  to  be  held  in  a  subdistrict 
in  the  summer  of  1885,  the  district  court  had  no  authority,  in  a  man- 
damm  i)roceeding  brought  after  that  time,  to  direct  a  term  of  school  to 
be  held  in  the  subdistrid;.    Id, 

7.  Districts:  taxation:  limitation:  payment  of  bonds  of  independ- 

ent districts,  fcection  1807  of  the  Code,  providing  that  the  electors 
of  an  independent  school  district  shall  not  vote  a  tax  exceeding  ten  mills 
on  the  dollar  for  school  house  purposes,  aoplies  only  to  district**  in 
which  no  bonded  debt  has  been  created.    Under  §  1823  of  the  Code, 
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there  is  no  such  limitation  where  a  lar^r  tax  is  required  to  meet  the 
interest  on  valid  outstanding  bonds  issued  under  that  and  the  two  pre- 
ceding sectiOQS,  aad  chapter  132,  Laws  of  ISSO.  Richatda  p.  Supercis^ 
ore,  612. 

8.   :  INVALID   BONDS   OP:    ACTION   TO   COLLECT:  INTERVENTION  OF 

TAX-PATER.  Jn  an  action  to  compel  a  board  of  supervisors  to  levy  a 
tax  upon  a  school  di^triet  to  pay  the  interest  on  the  bonds  thereof, 
where  the  defendants  refused  to  t^et  up  the  defense  that  the  bonds  were 
void,  because  they  were  issued  when  the  district  was  indebted  beyond 
the  conslitutional  limit,  held  that  a  tax  payer  of  the  district  was  enti- 
tled to  intervene  and  plead  such  defense.     Id, 

SCHOOL  FUND. 

l!  Action  to  recover:  in  whose  name.  By  §  1860  of  the  Code,  the 
county  is  made  liable  for  all  looses  upon  loans  ot*  the  school  fund 
made  in  the  county,  and  to  recover  such  fund  the  county  may  maintain 
an  action  in  its  own  nam**,  as  the  trustee  of  an  express  trust.  (Code,  g 
2544.)    Madison  Co.  v,  TulUs, 120. 

2.  Securitfes:  custodian  op:  who  is.    The  county  auditor  is  the  custo- 

dian of  notes  and  mortgajjes  given  as  security  for  the  school  fund  loaned 
in  the  county.  This  is  d^-termined  upon  a  consideration  of  the  provis- 
ions of  the  constitution  and  of  the  various  statutes  bearing  on  the  sub- 
ject, for  which  see  opinion.  (Compare  Mahaska  Co.  v.  Searle,  44  Iowa, 
492.)    Id. 

3.  Securities:  surrender  by  auditor  wrTHOur  payment:  liability 

.  ON  bond:  measure  op  dabIages.  Where  a  county  auditor  delivered 
a  note  and  mortgage  given  to  secure  a  school-fund  loan  to  the  makers 
thereof  without  payment,  it  was  a  breach  of  the  condition  of  his  bond, 
which  required  him  to  *' exercise  all  reasonable  diligence  and  care  in  the 
preservation  and  lawful  disjyoFal  of  all  money,  books,  papers  and  securities 
or  other  property  appertaining  to  his  said  office;"  and  m  an  action  there- 
for on  the  bond  the  county  wa^  entitled  to  recover  at  least  nominal  dam- 
ages, even  though  it  be  conceded  that  it  could  recover  on  the  surren- 
dered note  and  mortgage  in  an  action  against  the  makers  thereof.    Id, 

SELF-DEFENSE. 

See  Criminal  Law,  15-18, 20. 

SIDEWALKS. 

See  CiTiBs  and  Towns,  8. 

SHERIFF. 

See  Attachment,  7. 

SLANDER. 

See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

See  Contract,  9. 

STARE  DECISIS. 

See  Counties,  1. 

STATUTES. 

1.  Epfbct  of  rrpbai..    See  Taxes,  4,  5. 

See  Statutes  Cited,  Construed,  Etc.;  Constitutional  Law,  1;  Lecm 

islation. 
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SFATOTES   CITED,  CONSTRUED.  ETC. 

[The  woxdfl  In  Roman  type  indicate  the  subject  under  oonoidraration,  and  the  flgnree  foUowiog 
refer  to  the  page  in  this  volume  where  the  statute  ia  cited.] 
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CODE  OP  1851. 

,  65.    Intoxicating  liquors.    406  et  ieq- 
1826.    Judgment  on  notice  by  publi- 
oatton.    689,670. 

LAWS  OP  1854-«. 

,    tf.    Intoxicating  liquors:  Nuisance. 
406. 
150.    Foreign  railroad  corporations. 
600. 

LAWS  OP  1856-7. 

157.    Intoxicating  liquors.    406. 
240.    Judgment  on  notice  by  publi- 
cation.   699,  670. 

LAWS  OF  1858. 

143.    Intoxicating  liquors.   407. 

REVISION  OP  1860. 

2507.  Husband  and  wife:  Family  ex- 
pauses.    128. 

LAWS  OF  1870. 

126.  Foreign  railway  corporations. 
500. 

CODE  OP  1873. 

46.    Subd.  1.     Repeal  of  sUtute: 

Effect  of.    651. 
45.    Subd.  10.    Meaning  of  **  prop- 
erty."   618. 

162.  Jurisdiction  of  circuit  court. 
497. 

464.  Power  of  town  to  racate  streetn. 
109. 

489.  Ordinances:  Three  readings. 
849. 

661.  Effect  of  recording  town  plat 
108. 

690.  Re-elected  officer:  Approval  of 
bond.    271. 

797.  Taxation  of  school  property. 
80. 

846.  Sale  for  taxes  not  brought  for- 
ward.   44. 

865.  Taxes  on  personalty:  Lien  on 
real  estate.    430. 

866.  Penalties  on  railroad  aid  tax. 
650  <•/  8fq, 

897.    Conclusiveness  of  tax  deed,  45; 
Who  may  question  tax  title.    93, 
547. 
902.    Tax  sale :  Statute  of  limitations. 

44,  93,  681. 
1063.    Corporations:  Notice  of  objects 
of.    283. 

1071.  Corporations:  Fraud  and  do- 
cepUon:  LlabiUty.    284. 

1072.  OorporatlouR:  Diversion  of 
funds:  Liability.    280  et  stq 

1101.  Bequest  to  corporation :  Limi- 
tation.   380. 

1254.  Rip^ht  of  way:  Condemnation  : 
Appeal.    672. 

1260,  l;:61.  (Miller's  Code.)  Right  of 
way:  Forfeiture  by  non-user. 
259,626. 


Sec     1275,   1276,    1300.    Foreign    railway 
companies.    500. 

''     1288.    Railroads:  Cattle-guards.    630. 

**  1308.  Railways:  Cont.'-acts  limiting 
liability:  ConstituUonallty.  488 
et  8fq, 

**  1492.  Deed  record:  Index:  Notice. 
64. 

"  1626.  Intoxicating  liquors:  Permit 
to  sell.    173. 

"  1540, 1542, 1543.  (Miller's  Code,)  In- 
toxicating liquors:  Punishment. 
894  et  ieq. 

**  1542.  Intoxicating  liquors:  Keeping 
with  intent  to  sell.    173 

"  1717.  DistHct  township:  Power  to 
vote  school-hou.«o  tax.    635. 

"  1727.  Subdi»trfct:  Number  of  schools 
houses.    637 

**  1778.  Power  of  subdlPtrict  to  vote 
school-bouse  tax.    635. 

*'  1780.  District  township  school  tax  : 
Limit    613. 

**  1807.  Tax  for  school-house  purposes 
in  independent  districts.  614, 
615. 

"  1821—1828.  School  district  bonds. 
613  et  $fq. 

**  1835.  Decision  of  superintendent  of 
public  instruction  final     538. 

^\  1860.  County:  Duty  and  liabUity  as  to 
school  fund.    722,  723. 

"  1864»  1866.  School  fund:  Duty  of 
county  auditor.    723,  724. 

"  1928  Chattel  mortgage:  NoUce.  22; 
Conveyance  of  chattels.    330. 

**  1984.  Real  estate  trusts:  How  ere* 
ated.    758. 

**  1935.  Married  women:  Right  to  con- 
vey.   861. 

**  1958.  Certificate  of  acknowledg- 
ment.   64,  65. 

"  1966.1967.  Recordsof  deeds:  Curat- 
ive acts.    66. 

**  1998, 1999.  Execution  sale  of  home- 
stead.   247. 

**  2081.  Title  by  adverse  possession. 
892. 

**  2117.  Effect  of  general  asalgnment 
611. 

**  2121.  Exceptions  to  report  of  referee: 
Pleading.    6S6 

*«  2202,  2203,  2206,  2211.  Married  wo- 
men :  Property  rights.    699,  644. 

*'  2214.  Husband  and  wife :  Liability 
for  family  support.    644. 

"  2323.  Devipo  of  property  to  be  ac- 
quired.   618. 

"     2250.    Authority  of  guardians.    437. 

"  2312.  Jurisdiction  of  circuit  court 
497. 

**  2440.  Dower  in  equitable  estate. 
208;  Dower  abolished.    678. 

"  2508.  Nuisance  :  Remedy  in  equity 
preserved.    256. 

"  2525—2527.  Survival  of  personal  ac- 
tions.   299 

''  2529.  Statute  of  IhnitaUons:  Slander. 
375 

*'  2633.  Statute  of  UmltoUona:  non-res- 
idence.   600. 

**  2543.  Action  in  name  of  beneflolary. 
768. 

**     2544.    Action  in  name  of  trustee.    722. 

*'  2^1.  Praotioc :  Bringing  in  parties. 
664. 


Digitized  by 


Google 


i. 


INDEX.  881 


Seo.  3682.  Telephone  companieci:  Juris- 
diction of  jusUcee.  98;  Actions 
against  railroads:  Jurisdiction. 
500. 

"     2590.    Change  of  yenae:  Grounds  for. 
264;  Appeals  from  justloes.    327. 

"     2591.    Second  change  of  venue.    253. 

*'     2592.    Ohange  of  venue:    To  what 
place.    827.  .      ._.     . 

•»     2611.    Bailroads:  Service  of  original 
notice.    500. 

**     2618.    Judgment  on  notice  by  publi- 
cation.   699 

'*     2650.    Arrest  of  judgment  on  verdict. 
'^22.  ,         ,    , 

*•     2665.    Pleading;  "When  reply  not  al- 
lowed.   291. 

"     2792.    Jurors :  CJonduct  during  recess. 
49. 

"     2831, 2882.    Bills  of  exceptions :  When 
filed:  Form  of.    262. 

*♦     2842,  2843.     Arrest  of  judgment  on 
verdict.    622. 

"     2346.    Dismission    of    action  where 
counterclaim  filed.    228. 

"     2900.  Evidence:  Offer  to  compromise. 
292. 

"     2962.    Attachment :  Contents  of  writ. 
365. 

»*     2973.    Qarnlshment:    When   proper. 
310. 

**     8010.    Attachment :  Life  of  writ    866. 

**     8018.    Attachment:  Cost  of  keeping 
property.    433. 

"     3026.    Attachment  for  contempt.    79. 

"     8072,  3D73,  8078.    Exempt  property  : 
Absconding  husband.    836. 

*♦     8072,  3077.    Exemption  from  execu- 
tion.   122;  Purchase  money.    337. 

"     3163.   Appe.ll  to  supreme  court:  When 
allowable.    441. 

"     8173.    Appeal :  Loss  than  1100.     63, 
133,  726. 

"     3178.    Appeal:  Notice:  Service.    244. 

"     3331.    Nuisance  :    Equitable  remedy 
remains.    256. 

"     8394.    Injunction:    Indorsement   on 
petition.    179. 

**     8396.    Enjolnlngexecutlon:   Jurisdic- 
tion.   603. 

"     8408—3415.    Submitting  controversies 
by  agreement.    497. 

»♦     8495—3497.      Contempt :    Evidence  : 
PracHce.    179—181. 

"     3646,  3647.    Witnesses:  When  excused 
from  answering.    41,  42. 

"     8663—3605.    Statute  of   frauds:  Sale 
of  land.    613,514. 

**     3664,  3665.    Statute  of  frauds :  Con- 
veyances of  real  estate.    362. 

"     3398.     Proof   of   uervice   of  notice. 
821. 

»*     3777.    (Miller's  Code.)     Bill  of  ex- 
ceptions :  Form  of.    263. 

»»     4009.     Bigamy:  What  is.    479. 

"     4103.    Public  off  ense :  Includes  what. 
171. 

"     4159.    Crime:  What  county  has  juris- 
diction.   503. 

"     4301.    Indictment:  Time  of  offense. 
624. 

**     4314.      Criminal    law:    Aoceseorlee. 
171. 


Seo.  4864.  Acquittal  bars  second  prosecu- 
tion.   197. 

"  4509.  Fines:  Imprisonment  183, 
893  et  8eq.y  602. 

"  4611,  4612.  Liberation  of  poor  con- 
victs: Intoxicating  liquors.  894 
tt  aeg.f  601,  602. 

LAWS  OF  1874. 
Chap.    68,  §  2.    Bailroad  fares.    16. 

LAWS  OF  1876. 

Chap.  129.    Tax  In  aid  of  railroads.    651 

et  seq. 

LAWS  OP  1878. 

Chap.  188.    Ground  appertenant  to  capltol. 
26. 
"     162.    Sewers:  Taxation.    29. 

LAWS  OF  1880. 

Chap.  112.    Sewerage  of  capitol.    26. 
*'     132.    School  district  bonds.    614. 
**     151,  §  16.  N  uisance :  Boards  of  health. 

61. 
"     209.    Bills  of  exceptions:  When  filed. 

262. 

LAWS  OF  1882. 

Chap.    63.    County  bridges:  Township  tax: 
Validity.    477. 
"       90.    Cities  under  charters:  Power 
to  fill  wet  lots.    234. 

LAWS  OF  1884. 

Chap.  23.  Pensions :  Exemption  from  ex- 
ecution.   498. 

"  143.  Intoxicating  liquors.  173; 
Punishment.  394,  601;  Constitu- 
tionality.   403  H  eeq. 

»»     159.    Bailroad  aid  tax.    651,  65X 

**     194.    Collection  of  taxes.    632. 

"  198.  Courts  at  Avoca:  Constitution- 
ality.   356. 

CONSTITUTION  OP  IOWA. 

Art  8,  §  80.    Special  legislation.    856. 
*"    9,  div.  2,  §  6.     Financial  agents  of 

school  fund.    723. 
**    11,  §3.    Cities:  Limitation  of  IndebU 

edness.    141. 

LAWS  OF  UNITED  STATES. 

18  U.  S.  St.  at  Large.  470.  Removal  of 
causes  to  federal  courts.    404. 

Rev.  St  U.  a.  §  4717.  Peubions:  Exemp- 
tion.   407. 

CONSTITUTION  OF  UNITED  STATES. 

Art  1,  S  8.    Bearing  on  prohibitory  liquor 

law.    401  el  8fq. 
14th    Amondmont     Bearing   on  prohlbl- 

tary  liquor  law.    404  tt  $eq. 


STATUTE  OF  FRAUDS. 

1.  On\L  svT.E  OP  lvnd:  pitrcE  pvin  iv  Lvnm.  T'a^  stitute  of  fr.inda 
(Cod3,  §g  865^-4)  do^>«  not  pecludi  panl  e/idoice  of  an  oial  eontrart 
for  the  coaveyiinceof  Uad,  where  thj  ven.lor  has  received  the  con^ideru- 
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tion  therefor  in  the  services  of  the  vendee,  under  the  terms  of  the  con- 
tract,— such  consideration  bein^  "purchase  money/*  withm  the  mean- 
ing of  §  3665  of  the  Code.  (Compare  Devin  v,  Hitner,  29  Iowa,  297.) 
Stem  p.  Nysonger,  512. 

2.  Contract  kot  to  be  performed  wiTHrN  a  teak:  application. 
That  provision  of  the  statute  of  frauds  (Code,  §  8664,  subcK  5)  which 
declares  parol  evidence  incompetent  to^  establish  a  contract  not  to  be 
performed  within  one  year,  has  no  application  to  contracts  for  the  crea- 
tion or  transfer  of  interests  in  real  estate.  [Sobey  v.  Bribbee,  20  Iowa, 
105,  followed.)    Id. 

See  Conveyance,  3. 

STATUTE  OF  LlMlTAllGNS. 

1.  Petition:  demurrer.    A  petition  cannot  be  assailed  by  demurrer  on 

the  ground  that  the  action  is  barred  by  the  statute  of  limitations,  unless 
that  fact  appears  on  the  face  of  the  petition.  Dist.  Ttrp,  of  Clay  v,  Ind. 
Dist.  of  Buchanan  J  88. 

2.  Amendment  after  expiration  of  limitation.    Where  an  action  has 

been  begun  within  the  time  limited  by  statute,  an  amendment  may  be 
fil^'d  after  the  time  limited,  setting  up  additional  damages  arising  out 
of  the  original  cau»e  of  action,  and  such  damages  may  be  recovered,'  if 
proved.    Cooper  v.  Mills  Co.,  350. 

3.  Residence  in  iowa:  rule  as  to  railroad  company.    A  railroad 

company  doing  business  in  this  state,  though  incorporated  elsewhere,  is 
always  subject  to  notice  and  personal  judgment  in  the  courts  of  this 
state,  and  hence  is  a  resident  of  this  state,  within  the  meaning  of  the 
statute  of  limitations;  and  it  may  rely  upon  the  statute  in  bar  of  an 
action  not  begun  within  the  time  limited  therefor.  See  opinion  for 
citation  of  authorities  pro  and  con.    Wall  v.  C,  dt  N,  W,  R'y  Co,,  493. 

4.  Not  defeated  by  laches  of  plainttff.    A  plaintiflP  cannot,  as 

against  the  stalute  of  limitations,  indetinitely  prolong  the  time  in  which 
he  may  sue,  by  volunt.irdy  tailing  to  do  the  thmgs  required  by  the  law 
to  be  done  before  an  action  may  be  brought.  (See  opinion  for  author- 
ities.) And  so,  where  pLiintitF  would  have  been  entitled  to  a  tax  deed 
from  defendant,  had  he  given  the  notice  required  by  law,  more  than  three 
years  b^^fore  he  began  this  action  of  mandamus  to  compel  the  defendant 
to  naake  the  d»ed,  held  that  the  action  was  barred  by  the  statute  of  lim- 
itations,— an  action  of  mandamus  being  barred  in  three  years  after  the 
cause  therefor  accrues.  Reed,  J.,  dissenting.  IJintrager  r.  Traut, 
746. 

See  Husband  and  Wife,  1;  Libel  and  Slander,  2,  4;  Tax  Sale  and 

Deed,  4,  8. 

STREETS. 

See  Cities  and  Towns,  3,  5;  Railroads,  84,  35. 

SUBSCRIPTION. 

See  Contract,  2. 

SUNDAY  CONTRACT. 

See  Promissory  Note,  6;  Surbty,  2. 

SUPERSEDEAS  BOND. 

I.  Liability  on.    See  Appeal  to  Supreme  Court,  8. 

SUPREME  COURT. 

1.  JoRiSDicTioN  OF.  S^^e  Appeal  to  the  Supreme  Court  and  Practice  in 
Supreme  Court,  passim. 
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SURETY. 

1.  DiscHARGB  OP  BY  EXTENSION  OP  TIME.    Where  the  holder  of  a  note 

given  for  borrowed  money  agreed  with  tHe  principal  debtor  to  take  a 
new  note  for  the  debt,  to  be  signed  by  himself  and  the  surety  on  the 
first  note,  and  the  new  note  was- made  and  signed  by  the  principal,  an«l 
given  to  the  creditor,  together  with  the  discount  thereon,  but  the  trans- 
action was  never  consummated  because  the  surety  never  signed  the  new 
note,  and  the  discount  paid  thereon  was  applied  as  a  payment  on  th^ 
old  one,  h^ld  that  there  was  no  such  agrreement  for  an  extension  of  time 
on  the  old  note  as  would  discharge  the  surety  thereon.  Miller  v.  Mc- 
Callen,  681. 

2.  On  note  for  money  to  buy  land:  agueement  for  mortgage:  sale 

OF  LAND  BY  PRINCIPAL:  8UND\Y  CONTRACT.  H.  becrtme  surctv  for  T. 
on  a  note  given  for  money  borrowed  to  buy  the  land  in  question,  and  he  was 
to  have  security  for  his  liability  by  a  mortgage  on  the  land.  Ihe  mortgage, 
however,  was  never  made,  but  T.  gave  his  note  to  H.,  with  M.  as  surety, 
for  the  amount  of  H.'s  liability,  and  this  wa<i  accented  in  lieu  of  the 
mortgage.  Afterwards  T.  sold  the  land  to  M.,  and  H.  was  obliged  to 
pay  the  note  which  he  had  signed  with  T.,  and  in  this  action  he  seek^  to 
recover  on  the  note  given  him  by  T.  and  M.,  and  to  have  the  judgment 
decreed  to  be  a  lien  on  the  land.  But  the  note  sued  on  was  executed  on 
Sunday,  as  was  also  the  agreement  to  accppt  it  in  lieu  of  the  mortgasre, 
and,  tnerefore,  no  recovery  could  be  had  on  the  note,  and  the  oiiginal 
agreement  to  give  the  mortgage  remained  unaffected.  But,  as  there 
was  no  evidence  to  show  that  M.  purchased  the  land  with  knowledge 
of  T.'s  agreement  to  execute  the  mortgage,  nor  to  show  that  M.  was  to 
pay  T.'s  debt  to  H.  as  a  part  of  the  purchase  price,  held  that  judgment 
was  properly  rendered  against  T.  for  the  money  paid  for  him  by 
H.  as  surety,  but  that  it  was  error  to  render  judgment  against  M.,  and 
to  make  the  judgment  a  lien  on  the  land.  Harkleroad  v,  Waterhouse^ 
702. 

See  County  Treasurer,  2,  3j  Promissory  Note,  5,  7, 8.  9. 

TAXATION. 

1.  Separate  assessment  of  nursery  stock  and  land:  error  with- 

out damage:  injunction.  Nursery  stock  flrrowingi upon  land  is  part 
of  the  realty,  and  should  be  assessed  with  the  land ;  but  where  by  a  mis- 
conception it  was  asseised  as  personalty,  but  the  rate  of  taxation  on  per- 
sonally and  realtjr  was  the  same,  the  owner  was  not  damaged  by  the 
error;  and  an  injunction  to  restrain  the  collection  of  the  tax  on  the 
stock  was  properly  refused.     Wilson  v.  Cass  Co.,  147. 

2.  Banking  capital:  deductions.    Where  a  banker's  capital  consisted 

of  $50,000,  made  up  of  $25.00^  United  StateH  bonds  and  *10,000  Pnited 
States  treasury  notes,  which  were  nob  taxable  under  the  laws  of  the 
United  States,  and  $2,000  of  real  estate,  which  was  taxed  as  such,  held 
that,  in  order  to  ascertain  the  amount  at  which  his  capital  should  be 
assessed,  said  sums  should  all  be  deducted  from  the  850,000.  and  also 
the  excess  of  his  deposits  and  bills  payable  over  his  cash  and  bills  receiv- 
able.   Campbell  v.  Centerville,  439. 

3.  Assessment  to  "  unknown  owner:  "  evidence.   Where  a  page  in  nn 

assessment  book  contained  the  descriptions  of  thirty-six  tracts  of  land, 
and  following  each  description,  under  the  proper  heading,  wof*  written 
the  proper  item«  of  assessment  in  eich  case,  except  that  under  the  head- 
ing **  Owners'  Name:< ''  there  was  no  name  written,  except  after  the  fir-^t 
and  sixth  descriptions,  the  corresponding  spaces  alter  all  the  other  de- 
scriptions being  olank,  held  that  the  assessments  in  all  the  cases  where 
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no  owaer'g  name  wa3  entered  mu^t  be  regrarded  as  being  made  to 
unknown  owners.    But'dick  r.  Connell,  458. 

See   BuiDQEs;   Cities    an5  Towns,  1,  2,  4;    School  Districts  and 

Directors,  3,  7,  8. 

TAXES. 

1.  Payment  under  protest:  recovery.    Taxes  illegally  exacted,  and 

paid  under  protest,  may  be  recovered,  though  there  has  been  no  distraint 
or  seizure  of  property.  ( Winzer  v.  City  of  Burlington^  68  Iowa,  279,  fol- 
lowed.)    Thomas  v.  Burlington,  140. 

2.  Payment  under  protest  to  city  indebted  beyond  constitu- 

tional limit:  i^ecovery.  Section  3,  article  11,  of  the  constitution, 
which  limits  the  amount  of  indebtedness  which  may  be  incuired  by  a 
uiunicipal  corporation,  and  under  which  any  contract  for  an  indebted- 
ness beyond  that  limit  is  void,  does  not  apply  to  an  indebtedness  aris- 
ing upon  tort,  or  against  the  protest  of  the  creditor.  And  so,  where  a 
tax  WiiR  illeffally  exacted  by  the  defendant  city  of  plaintiff,  and  paid  by 
plaintiff  under  protest,  at  a  time  when  the  city's  indebtedness  exceeded 
the  constitutional  limit,  held  that  the  debt  thereupon  arising  upon  the 
part  of  the  city  to  plriintiff  was  not  within  the  inhibition  of  the  consti- 
tution, and  that  plaintiff  might  recover  the  taxes  so  paid.  Bsck,  J., 
dissenting.    Id. 

3.  On  personalty:  when  they  become  lien  on  realty.  Taxes  on  per- 

sonal property  do  not  become  a  lien  on  the  real  estate  of  the  owner  until 
they  are  duf;  (Code,  §  865;)  and  they  do  not  become  due  by  the  mere 
assessment  of  the  property  for  taxation.  Whether  they  become  due  at 
the  time  of  the  levy,  or  subsequently,  when  the  books  are  placed  in  the 
hands  of  the  treasurer,  queers;  but  until  they  are  due  the  owner  of  real 
estate  may  convey  it  free  from  any  lien  for  such  taxes.  CastU  t.Ander^ 
son,  428. 

4.  In  aid  Of  railroads:  delay  in  payment:  penalties:  interest: 

effect  of  repeal  of  statute.  For  the  failure  to  pay  a  tax  voted  in 
aiil  of  a  railroad,  under  chapter  123,  Laws  of  1876,  the  penalties  pro- 
vided by  §  ^66  of  the  Code  were  incurred;  but,  as  the  statute  first  named 
was  repealed  by  chapter  159,  Laws  of  1884,  which  took  effect  April  9. 
1^:<84,  the  penalties  then  ceased  to  accrue,  although  those  which  had 
accrued  were  not  affected  by  the  repeal  of  the  statute.  (Code,  §  45.  par. 
1 .)  And.  as  the  penaltv  for  the  month  of  April,  1884.  had  accrued  when 
the  statute  was  repealed,  and  was  payable  May  first  following,  the  amount 
for  which  the  tax-payer  was  thereafter  liable  was  the  sum  of  the  taxes 
and  accrued  penalties,  with  interest  thereon  at  six  per  cent  per  annum 
from  Miiy  1,  18S4.     Tohin  v.  Uartifhorn,  648. 

5.  :  :  :  repeal  of  statutes:  vested  riohts.    The 

pera'ty  provided  to  enforce  the  payment  of  a  tax  in  aid  of  a  railroad, 
under  chapter  123.  Laws  of  1876,  was  but  a  remedy,  in  which  the  cor- 
poration had  no  vested  right,  except  so  fax  as  the  penalty  had  already 
accrued,  and  it  was  in  the  power  of  the  legistature  to  cut  off  its  further 
opeiatlon,  as  to  a  tax  alrea[dy  voted,  by  repealing  the  statute.    Id, 

6.  :  :  :  five  per  cent  ijmit.    Penalties  imposed  for 

the  non-payment  of  taxes  in  aid  of  railroads,  under  the  provisions  of 
chapter  123,  Laws  of  1876,  cannot  be  avoided  on  the  ground  that  the 
tax  and  peralty  together  exceed  the  five  per  cent  limit  fixed  by  the  same 
statute.    Id. 

TAX  SALE  AND  DEED. 

1.  Delinquent  taxfs  >ot  brought  forward:  sale  invamd:  code, 
§  845.  A  sale  of  land  for  the  taxes  of  1875,  made  at  an  adjourned  sale 
in  February,  1877,  where  the  treasurer  failed  to  not#  in  the  tax  books  of 
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1876  that  the  taxes  of  1875  wei-e  delinquent,  as  repaired  by  §  845  of  the 
Code,  held  invalid,  following  cases  cited  in  opinion.  If  the  sale  had 
been  made  before  the  treasurer  received  the  tax  books  for  that  year, 
which  was  November  first,  held  (arguendo)  that  it  would  have  been 
valid.    Gardner  v,  Early^  42. 

2. :  :  CONCLUSIVENESS  OP  DEED.    A  deed  issued  pursuant  to 

such  invalid  sale  does  not,  under  §  897  of  the  Code,  estop  the  holder  of 
the  patent  title  from  asserting:  that  the  sale  was  made  in  violation  of  § 
845.    Id. 

8, :  :  TERMS  ON  WHICH  dbbd   set  aside.    In  such  cases 

equity  and  public  policy  require  that  the  tax  deed  nhould  not  be  set  aside 
at  the  suit  of  the  holder  of  the  patent  tttle  unless  he  is  willing  and  offers 
to  do  equity;  that  is,  pay  the  taxes  or  amount  paid  by  the  purchaser. 
Whether  he  should  pay  anything  in  addition  to  the  taxes  is  a  question 
which  does  not  arise,  and  is  not  considered,  in  this  case.    Id. 

4.  Tax  title:  who  may  question:  statute  of  limitations.    Action 

to  quiet  a  tax  title.  Defendants  claimed  title  under  the  government,  but 
they  failed  on  the  trial  to  trace  their  title  to  the  United  States.  Held 
that  they  were  not  in  a  situation  to  question  the  tax  title,  under  Code,  § 
897, — not  even  to  the  extent  of  pleading  the  special  statu'^e  of  limita- 
tion contained  in  Code,  §  902.  (See  Lockridge  v.  Daggett,  54 Iowa, 332) 
Varnum  v.  Shuler,  92. 

5.  Tax   derd:   invalidity:    want   op   necessary   notice   must  bk 

shown.  It  is  not  sufficient,  in  a  p9tition  assailing  the  validity  of  a  tax 
deed,  merely  to  allege  that  no  notice  of  the  expiraiion  of  the  time  for 
redemption  was  given;  but  it  must  also  be  alleged  that  there  was  some 
person  who  was  entitled  to  such  notice  at  the  time  when  it  ought  to  have 
been  given, — under  the  doctrine  of  Fuller  ©.  Armstrong,  53  Iowa,  6^3, 
and  subsf»quent  cases  cited.  The  petition  in  this  case,  accordingly,  held 
bad  on  demurrer.    Orove  v,  Benedict,  346. 

6.  Notice  to  redeem:   when  not  necessary.    When  at  the  time  of 

givin&r  notice  to  redeem  from  a  tax  sale  of  land  the  land  is  unoccupied, 
•  and  is  assessed  to  an  **unknown  owner.'*  no  notice  is  necessary  to  the 
validitv  of  a  tax  deed.    Fuller  v.  Armstrong,  53  Jowa,  683,  and  Tuitle 
r.  Griffin,  64  Id.,  455  followed.    Burdick  v  Connell,  458. 

7.  Tax  deed  :  who  may  not  question.    The  plaintiff  in  this  case  sought  to 

quiet  his  alleged  patent  title  to  the  land  in  question  as  against  defend- 
ant's tiix  title,  on  the  ground  that  the  tax  title  was  void  on  account  of  a 
fraudulent  combination  among  the  bidders  at  the  tax  sale;  but,  as  plaint- 
iff failed  to  show  that  either  it.  or  the  persons  under  whom  it  claims  title, 
had  title  to  the  Isnd  at  the  time  of  the  tiix  sale,  held  that  it  could  not 
question  the  validity  of  the  tax  title.  (Code.  §  897;  Varnum  v.  Shuler, 
ante,  92.)    Pitrs  Sons  M'fff  Co.  r.  Beed,  546. 

8.  :  action  to  cancel:  statute  op  limitations.    One  who  rehes 

on  the  statute  of  limitations  (Cod**,  §902)  to  avoid  the  cancpll}Jti(nof  nu 
invalid  tax  deed  must  show  tliat  the  d^ed  has  been  reconUd,  brcausf^, 
until  recorded,  the  statute  does  not  begin  to  run  in  its  lavor.  Scroggs 
V.  Garter,  680. 

9.  Notice  to  redeem:  proof  ok  service.  The  service  by  publication  of  a 

notice  to  redeem  from  a  tax  sale  cannot  be  piovtd  by  the  afl5davit  of  the 
publisher  of  the  newspaper  in  which  it  was  published;  and  a  tax  deed 
issued  on  such  proof  alone  is  invalid.    Swetley  r.  Van  Steenburg,  696. 

TELEGRAPHS  AND  TELEPHONES. 

1.  Teleopaphs:  purchase  on   message  wrongly  transmitted:  evi- 
dence,   in  an  action  for  the  negligent  transmission  of  a  message  by 
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telegraph,  the  plaintiff  was  properly  permitted  to  testify  that  the  dis- 
patch received,  a^  read  by  him,  directed  him  to  purchase  at  a  certain 
price, — for  the  purpose  of  showing  hi'*  fjrood  faith  in  purchasinjjr  at  that 
price,  atid  that  he  acted  upon  the  dispatch  in  makin}?  the  pur- 
chase, but  not  tor  the  purpose  of  showing  what  was  the  reasonable  in- 
terpretation of  the  dispatch.    Aiken  v.  W,  U.  Tel,  Co.,  31. 

2.  :  :   LIABILITY  OK   company:   burdkk  op  proof  as  to 

DILIGENCE.  A  telegram  received  by  det'eodant  from  plaintiff's  brokers 
tor  tmnsmission  to  him  was  written  on  one  of  defendant's  forms,  which 
contained  a  printed  condition  that  the  company  **8hall  not  be  liiMe  for 
mistakes  or  dtbys  in  the  transmission  or  delivery,  or  far  the  non-delir- 
ery  of  any  nnrepeated  m»*ssrtg^*,  whether  hmpeninsr  by  neglifrenoe  of 
its  servants  or  otherwise,  beyond  the  amount  received  lor  sending  the 
Fame.'*  //♦*//  that,  befora  plaintiff  could  recover  for  d  imager  sustained 
through  the  erronoiius  transmission  of  the  me8$>age.  which  was  not  re- 
pciited,  he  was  not  only  required  to  prove  a  mistake  and  consequential 
damages,  but  he  had  the  burden  to  show  that  the  mistake  was  caused 
by  the  lautt  of  defendant,  and  that  it  might  have  be<fn  avoided  if  de- 
fendant's inbti-uments  had  been  good  ones,  and  if  defendant's  agents 
had  possessed  the  requisite  skill,  and  exercised  the  proper  care  in  re8{>ect 
to  the  receipt  and  transmission  of  the  message  in  question; — following 
SweatUind  v.  111,  rf-  Miss.  Tel.  Co,,  27  Iowa,  433; — and  an  instruction 
casting  upon  the  defendant  the  burden  to  show  due  diligence  on  its 
part  is  disappi-oved.    Id. 

See  Justices  and  Tubib  Courts,  1. 

TENANT  IN  COMMON. 

See  Adyersb  Possession. 

TENDER. 

1.  Op  interest  in  lands  without  title:  how  made.  Where  it  was 
necessary  for  plaintiff,  in  a  suit  in  equity,  to  tender  back  to  defendant 
an  interest  in  a  timber  claim,  the  title  io  which  was  yet  in  the  United 
States,  a  formal  tender  of  a  deed  therefor  was  not  necessary,  but  a 
writing  in  these  words:  ••!  hereby  tender  back  to  you  all  thf>* interest 
which  I  have  received  from  you  in  said  timber  claim,**  was  sufficient, 
especially  where  no  objection  was  made  to  the  manner  of  the  tender. 
Paige  v.  Lindaey,  593. 

TORT. 
1.  Contributory  acts  of  plaintiff.    See  Intoxicating  Liquors,  2. 

TRESPASS. 

1.  Driving  cattle  on  another's  land.    One  who  drives  his  cattle  upon 

another's  land  through  a  breach  in  the  fence,  where  the  fence  has  been 
thrown  down  without  the  owner's  fauU,  is  liable  for  the  damages  done 
by  the  cuttle.    Erhes  v.  Wehmeyet%  8o. 

2.  :  INSTRUCTION.    The  court  instructed  the  jury,  in  substance,  that  if 

they  found  that  defendant  appropriated  the  lands  of  plaintiff  to  his  own 
use,  or  allowed  his  cattle  to  go  wrongfully  and  illegally  upon  said  Innds. 
then  plaintiff  was  entitled  to  recover.  Held  no  error,  where  in  another 
iuHt ruction  the  court  had  sufficiently  stated  what  constituted  an  unlaw- 
ful entry.    Id, 

8.  Cultivation  of  land  without  leave:  measure  of  damages. 
Where  a  person  without  leave  enters  upon  the  uncultivated  land  of 
another  and  raises  a  crop  thereon  and  removes  the  same,  the  owner  is 
entitled  to  recover  the  value  of  the  crop  removed,  and  the  depreciation, 
if  any,  in  the  market  value  of  the  land  on  account  of  its  cultivation  j 
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^  bub  the  damafifes  are  not  to  be  allowed  in  such  case  with  reference  to 
th^  owner*8  intention  to  allow  the  land  to  remain  untiUed,  and  evi- 
dence of  such  intention  ia  immaterial.    Kiernan  v,  Heaton,  136. 

4. :  EXEHFLABT  DAMAGES.    Although  the  defendant  in  such  case 

intended  to  commit  a  trespass,  vet  technical  and  intentional  trespasses, 
without  malice,  on  unimproved  land  are  so  common  in  this  state  that 
malice  is  not  to  be  inferred  from  the  mere  fact  of  such  trespass;  and 
where  there  was  no  other  evidence  of  malice  it  was  error  to  instruct  the 

J'ury  that  if  they  found  malice  they  might  allow  exemplary  damage. 

See  Criminal  Law,  15. 

TRIAL  BY  JURY. 

See  Jury  Trial. 

TRIAL  DE  NOVO. 
See  Practicb  in  Supreme  Ck)URT. 

TRUSTS. 

1.  Implied:  absolute  convbtancb  inconsistent  with.    Parties  who 

take  under  an  absolute  deed,  where  it  is  shown  that  the  grantor  and 
grantees  alike  understood  the  deed  to  be  absolute,  cannot  be  held  as 
trustees  simply  because  the  grantor  was  embarrassed  when  he  made  the 
conveyance,  and  a  third  person  told  him  that  if  he  would  convey  to  the 
grantees  they  would  deal  honorably  with  bim,  and,  on  account  of  a  great 
rise  in  values,  the  grantees  sold  the  property  within  a  few  years  at  a  con- 
siderable advance.    Orwig  v.  Merrill^  733. 

2.  :  CONVEYANCE  procured  BY  fraud:  evidence.    The  evidence 

considered  (see  opinion)  and  held  that  there  was  nothing  in  the  mental 
condition  oi  the  grantor,  nor  m  the  representations  made  to  him  b^  the 
authority  of  the  grantees,  nor  in  the  inadequacy  of  the  price  paid,  to 
show  that  the  deed  in  question  was  obtained  by  fraud.    Ia, 

8.  Declaration  op  by  parol.  While  declarations  of  trust  in  regard  to 
real  estate  must  be  executed  in  writing,  (Code,  §  1934,^  the  rule  (U>esnot 
apply  where  the  subject  of  the  trust  is  a  debt  secured  by  mortgage,  and 
not  the  land  mortgaged.    Patterson  v.  MUU^  755. 

ULTRA  VIRES. 

See  School  Districts,  3, 7. 

UNDUE  INFLUENCE. 

See  Conveyance,  1. 

VENDOR  AND  VENDEE. 

1.  Covenant  as  to  title:  breach:  easement:  right  of  way.  A 
right  of  way  for  a  railroad  is  only  an  easement,  though  it  be  conveyed 
by  deed;  and  the  existence  of  such  easement  is  not  a  breach  of  the  cov- 
enant as  to  title  in  a  warranty  deed,  subsequently  made,  conveying  the 
land.    Brown  v.  Young ,  625. 

See  Dower,  1, 4;  Estates  of  Decedents,  4;  Trusts,  1, 2. 
VENUE. 

1.  Change  of:  what  is:  second  change.  The  statute  relating  to  changes 
of  venue  does  not  contemplate  a  change  of  forum  as  distinguished  from 
a  change  of  the  placp  of  trial ;  and  when  the  change  is  made  on  account 
of  the  prejudice  of  t'ae  judge,  and  is  sent  to  another  court  of  the  same 
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county,  iti  is  as  much  a  change  of  the  place  of  trial,  within  the  mean- 
ing of  the  statute,  as  when  it  is  sent  to  another  county  on  account  of  the 
predjudice  of  the  inhabitants;  and  when  a  chanfj^e  of  either  kind  has 
been  had,  a  second  change  cannot  be  had  for  any  cause  which  was  in 
existence  when  the  first  change  was  obtained.    Weare  r.  JViliiams,  2o2. 

2.  Change  of:  appeals  fbom  justices'  courts:  cannot  be  bent  out 

OP  county.  An  appeal  from  a  justice's  court  to  the  circuit  court  ot 
the  proper  county  cannot,  for  any  cause,  be  sent  out  of  the  county  on 
change  of  venue.  Code,  §  2590,  absolutely  forbids  a  change  of  venue 
from  the  county  in  such  a  case.    Boileau  v,  C,  D.  d^  Q,  R'y  Co,,  824. 

3.  Unlawful  change  of:  judgment  invalid.    See  Practice  in  Supreme 

Court,  39. 

VERDICT. 

1.  Special  finding:  misunderstanding  of  instruction.  The  court 
instructed  the  jury,  in  substance,  that  if  the  bridge  in  question  was, 
properly  built,  though  from  a  plan  in  the  builder  s  h^ad,  such  plan 
would  be  sufficient.  Some  or  all  of  the  jurors  seem  to  have  regarded 
the  instruction  as  an  interrogatory,  and  some  one  wrote  directly  undei 
it,  **  Not  sufficient."  Held  that  these  words  could  not  be  regarded  as  a 
special  verdict,  and  that  the  irregularity  was  not  sufficient  ground  for 
setting  aside  the  general  verdict.    Cooper  r.  Milia  Co.,  350. 

See  EviDBNCB,  5;  New  Trial,  4;  Practice  and  Procedure,  3,  5,  8; 

Railroads,  15. 

VOLUNTARY  ASSOCIATION. 

See  Malicious  Prosecution,  2. 

WARRANTY. 

See  Conveyance,  3;  Sale,  2;  Vendor  and  Vendee. 

WATER  AND  WATERCOURSES. 

See  Cities  and  Towits,  5;  Nuibancb,  4. 

WILLS.     ' 

1.  Construction:  life  estate:  enforcement  of  judgment  against 

remainder-man.  a  testator  in  his  will  used  this  language:  *'  I  give 
and  bequeath  unto  my  heloved  wife  all  my, estate,  both  personal  and 
real,  during  her  natural  life,  and  that  after  her  death  all  the  property 
foresaid  to  her  bequeathed,  or  so  much  thereof  as  may  remain  unex- 
pended,  to  be  equally  divided  among  my  legal  heirs,  or  their  legal  rep- 
resentatives.** He  afterwards,  bv  codicil,  provided  that  his  wife  s 
mother  should  be  supported  **  out  of  the  property  willed  unto  my  beloved 
wife.**  Held  that  the  widow  took  only  a  life  estate  in  the  realty,  and 
that  a  sale  and  conveyance  of  the  realty  by  her  to  the  plaintiff  did  not 
operate  to  convey  the  remainder  bequeathed  to  the  heirs,  and  that  plaint- 
iff could  not  enjoin  the  sale  of  such  remainder  in  satisfaction  of  a  judg^ 
ment  against  the  heirs.    Greve  v,  Camert/,  220. 

2.  Construction:  estate  for  life  or  in  fee:  repugnant  bequests 

YOiD.  The  testator  in  this  case  used  this  language:  **I  give  to  my 
wife  ♦  »  ♦  the  entire  control  and  use  of  my  property  of 
every  nature  during  her  life,  after  paying  any  debts  I  may  owe,  to  be  by 
her  controlled,  used  and  disi>osed  of  as  she  may  think  liest,  as  fully  as  I 
could  do  the  same  were  I  living.**  Held  that  the  will  conferred  upon 
the  widow  the  absolute  ownership  of  the  property,  and  that  subsequent 
bequests  made  in  the  same  instrument  were  void,  because  repugnant  to 
the  absolute  gilt  to  the  wife.  (Compare  Rona  v.  Mfhr,  47  Iowa,  607; 
Alden  v.  Johnson,  63  Id.,  124.)    In  re  Will  of  Burhank,  378. 
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3.  Constkuction:  after- acquired  property:  code,  §  2323.    Section 

2  {23  of  the  Code,  which  provides  that  **  property  to  be  subsequently 
ncquired  may  be  devised,  when  the  intention  is  clear  and  explicit/*  has 
the  effect  only  to  extend  to  real  property  the  rule  which  before  existed  at 
common  law  in  regard  to  personalty;  and  the  m^^aning  of  the  section  is, 
that  subsequently  acquirecf  property  shall  be  held  to  pass  by  the  bequest, 
whenever  the  intention  of  the  testator  to  have  it  so  pass  is  fairly  to  be 
inferred  from  the  provisions  of  the  will,  when  construed  according  to 
the  established  rules  for  the  construction  of  such  instruments.  Accord- 
ingly, where  the  testator  devised  the  remainder  of  his  personal  property 
and  the  whole  of  his  real  estate  to  plaintiffs,  held  tnat  it  carried  to 
plaintiffs  real  estate,  the  title  of  which  the  testator  acquired  after  the 
execution  of  the  will  in  question.    Brigga  v,  Briggs^  617. 

4.  Testamentary  act:  what  is  not.    The  execution  and  delivery  of  a 

mortgage  bjr  a  parent  to  another  person,  with  directions  to  the  mort- 
gagee to  assign  it  to  the  mortgagor's  son  after  his  death,  is  not  a  testa- 
mentary act,  whose  validity  is  to  be  determined  by  the  laws  in  relation 
to  wills.    Patterson  v.  Milts,  755. 

WITNESS. 

1.  Refusal  to  produce  books:  crimination  op  employer:  contempt. 

1  he  agent  of  an  express  company  and  of  a  railroad  company  is  not 
excused,  by  §  8647  of  the  Code,  from  obeying  a  subpoena  of  the  grand 
jury,  requiring  him  to  produce  certains  books  of  the  corporations,  for 
the  purpose  of  showing  thereby  that  the  corporations  have  been  gnilty 
of  transporting  intoxicating  liquors  contrary  to  law,  on  the  ground  that 
the  books  would  criminate  nis  employers;  and,  for  refusing  to  obey,  the 
witness  in  this  case  was  properly  adjudged  guilty  of  contempt.  U,  8. 
Ex,  Co.  V,  Henderson,  40. 

2.  Impeachment.    See  Criminal  I  aw,  30. 

3.  Self-crimination.    See  Intoxicating  Liquors,  5. 

4.  Credibility.    See  Practice  and  Procedure,  7. 

See  Dower,  6;  EvmENCE,  12,  15, 18, 20. 
WORDS  AND  PHRASES. 

1.  **  Existing  Creditors."    See  Conveyance,  2. 

2.  "Funds."    See  Corporations,  1. 

3.  '*  Liability."    See  Corporations,  2. 
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